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COMBCENCINO  Ilf  MICHABLMAS  TERM,  6  ViCT.   1841. 


Hart  v.  Hart. 

1841.— 5ih  and  9Ui  KoTembtr. 

Whece  Becondarj  eridenca  it  admitled  to  prove  the  conttnte  of  a  loet  iofltntinent,  tbe 
Coart  will  presvme  that  the  instniment  was  ■tamped,  imleM  there  be  evidence  ahew- 
Ing  that  itwaf  not  atamped. 

To  render  seoondaiy  eridence  admisaible  in  proof  of  the  oontenta  of  a  lof  t  docameni 
it  is  raffldent  to  prove  that  every  reaaonable  learch  for  the  docnment  haa  been  made 
although  everj  poieible  searcii  may  not  appear  to  have  been  made.  [1] 

Circnmatanoes  under  which  the  Conrt  will,  before  making  any  other  decree  in  the 
canae,  direct  an  inqnirj  with  reapeet  to  a  document  which  ia  inaiated  upon  as  alTect- 
ing  the  intereats  of  the  parties  in  the  matter  in  question,  but  is  notprodaced. 

The  Plmtiffy  Jacob  James  Eart^  and  the  Defendant,  Frederick 
Bartj  haying  agreed  to  dissolve  the  partnership  which  they  had  car^ 

[1]  What  degree  of  diligence  in  the  search  is  necessary,  is  not  es^y  to  define,  aa 
eadi  ease  depends  much  on  its  peculiar  circumstanoes,  and  the  qneation,  whether 
the  loes  of  the  instrument  is  snflSeiently  proved  to  admit  secoddaiy  evidence  of  iti 
eontenti,  is  to  be  determined  by  the  court  and  not  by  the  jniy,  FRgCf  ^-  ^H^  1^  ^^>^- 
&  eee.  Wca  in.  Ca  v.  Caldwell,  3  Wend.  890.  Taylor  r.  Biggs,  1  Pet  841.  Jack- 
son Ex.  dem.  Livingston  v.  itien,  16  Johns.  B.  691. 

The  degree  of  diligence  will  d^end  much  on  the  nataro  of  the  transaction  to  which 

tf  pqier  relalis,  and  the  apparent  value  of  the  p*per,  and  other  circumstanoes. 
United  Btatea  v.  Doibler,  1  Bald.C.  C.  B.  (U9.  It  aeems  that  in  general,  the  perty  is 
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lied  on  together,  the  terms  of  their  agreement  of  dissolution  were 

expressed  in  an  indenture,  dated  the.  iit.of  March,  1830,  whereby, 

in  consideration  of  an  annuity  of  l(J^(JO/.'lo  be  paid  to  the  PlaintifiFby 

the  Defendant  for  the  term  of  -Bi^t  years,  from  the  25th  of  March 

then  next,  if  both  parties  ^Ed^  so  long  live  ;  and  also  of  the  sum  of 

20002.,  as  the  settle(}*^iJp^  of  the  PlaintiflT's  share  in  the  stock  and 

certain  debts,  to  be'^jgaTd  to  him  on  the  Slst  of  March,  1831 ;  the 

PlainJ;ifi'*xermquished  the  business  to  the  Defendant  thence- 

[  *2  ]     foriy«i^,'and  assigned  to  him  absolutely  the  goods,  Mebts, 

..^*a£d*effect8  of  the  partnership,  except  some  particular  debts 

wWeJi^efe  stated  in  a  schedule  to  the  indenture  :  the  Defendant,  by 

*  Ijfi  biCme  indenture,  covenanted  to  pay  to  the  Plaintiff  three-fifth  parts 

of  the  amount  which  should  be  received  in  respect  of  the  scheduled 

debts,  after  deducting  the  expenses  of  recovering  them. 

The  bill  was  filed  in  August,  1888,  charging  that  the  Defendant 

expected  to  show  that  he  has  in  good  faith,  exhausted,  in  a  reasonable  degree,  all 
the  sources  of  information  and  means  of  discovery,  which  the  natare  of  the  case 
would  natnrallj  suggest)  and  which  were  accessible  to  him.  Rex  v.  Morton,  4  M. 
&  S.  48.  Rex  V.  Caadeton,  6  T.  R.  836.  Wills  v.  Mc.  Dole,  2  Soath.  601.  Thomp- 
son V.  Travis,  8  Scott,  85. 

The  rigor  of  the  old  Common  Law  rule  has  been  relaxed,  and  the  non-prodnction 
of  an  instmmental  is  now  excused  for  reasons  more  gen6ral  and  less  specific,  upon 
grounds  more  broad  and  liberal  than  were  formerly  admitted,    Livii^gstmi  v.  Rogers, 

1  Cam.  Cas.  27.    Same  case,  2  John.  Cas.  488. 

In  general,  the  party  should  give  all  the  evidence  reasonably  in  his  power  to  prove 
the  loss.  Dumas  v,  Powell,  8  Dev.  104.  He  is  not  bound  however  to  famish  the 
stfongest  possible  assurance  of  the  fact  If  any  suspicion  hangs  over  the  instrument, 
oir  tba(  it  is  designedly  withheld,  a  rigid  inquiry  should  be  made  into  the  reasons  for 
its  non-production.  But  when  there  is  no  suspicion,  all  that  ought  to  be  required  is 
reasonable  diligence  to  obuin  the  original.  Minor  v.  Tillotson,  7  Pet  99, 101.  See 
also  Underwood  v.  Lane,  I  Dev.  175.  Ben  v.  Pete,  2  Rand.  R.  452.  Braintree  v. 
Battles,  6  Verm.  R.  399. 

The  rule  must  be  «o  applied  as  to  promote  the  ends  of  Justice,  and  guard  against 
fraud  and  imposition.  If  the  circumstances  justify  a  well  grounded  belief  that  the 
original  is  kept  back  by  design,  no  secondary  evidence  ought  to  be  admitted ;  but 
when  no  such  suspicion  attaches,  and  the  paper  Is  of  that  description  that  no  doubt 
can  arise  as  to  the  proof  of  its  contents .  there  can  be  no  danger  in  admitting  secondary 
evidence.     Renner  v.  Bank  of  Columbia,  9  Wheat  58 1 .  087. 

The  cases  as  to  the  nature  and  degree  of  preliminary  proof  will  be  f<»nnd  collected 

2  Cow.  &  Hill's  notes  to  Phil.  Ev.  note  867.  p.  1223. ' 
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had  receiyed  several  Bums  of  money  on  account  of  the  scheduled  debts, 
which  he  had  not  accounted  for  to  the  Plaintiff,  and  praying  tha^ 
an  account  thereof,  and  of  the  expenses  of  recovering  them,  might 
be  t^en ;  and  that  payment  of  three-fifth  parts  of  the  balance  to  the 
Plaintiff  might  be  decreed. 

The  Defendant,  by  his  answer,  stated,  that  the  indenture  of  the 
Istof  Mar<^,  1830,  was  prepared  on  the  assumption  that  the  debts 
mcluded  in  the  calculation  of  the  value  of  the  Plaintiff's  share  were 
good  debts,  and  that  the  scheduled  debts  were  bad  or  doubtful ;  but 
that,  before  the  execution  of  that  indenture,  it  was  discovered  that 
four  other  debts,  amounting  together  to  576i.  128.  4d.,  ought  to  have 
been  excluded  from  the  calculation  of  the  good  debts,  and  included 
amongst  those  which  were  doubtful ;  and  that  a  memorandum,  also 
dated  the  Ist  of  March,  1880,  was  made,  whereby  the  Plaintiff,  to 
prevent  alteration  in  the  balance  sheet,  agreed  to  bear  his  proportion 
of  three-fifths  of  any  loss  which  nught  happen  on  the  four  debts  there- 
in referred  to.  The  Defendant  alleged  that  this  memorandum  was 
agned  by  the  Plsuntiff  on  the  6th  of  July,  1830,  at  the  same  time 
that  the  indenture  of  dissolution  was  executed  :  he  also  alleged  that 
he  had  tendered  to  the  Plaintiff  the  balance  due  to  him,  on  the  footing 
of  the  agreement  as  contained  in  the  two  instruments. 

*The  original  memorandum  was  not  produced.  S.  Mid-  [  3  ] 
l^y  a  clerk  of  the  Defendant,  deposed  that  search  had  been 
made  for  it  by  himself,  and  by  the  Defendant  and  his  other  clerks, 
amongst  the  papers  in  the  Defendant's  counting-house  ;  and  that  they 
had  been  unable  to  find  it,  though  they  had  looked  most  carefully  in 
every  place  where  it  was  likely  to  be  found.  A.  T,  Forder^  clerk  to 
Mr.  H/Rchad^  the  solicitor  of  both  partners  at  the  time  of  the  dissolu- 
tion, deposed  that  an  exhibit  produced  in  evidence  was  an  examined 
copy  of  the  memorandum ;  and  Mr.  JEehad  deposed  to  his  belief  that 
the  same  was  a  true  copy ;  and  that  the  original  memorandum  was 
either  prepared  by  him,  on  the  6th  of  July,  1830,  by  the  direction 
of  the  Plaintiff  and  Defendant,  for  the  signature  of  the  former,  or 
that  it  was  prepared  by  the  Plaintiff,  and  approved  by  the  witness  on 
behalf  of  the  Defendant.  The  same  witness  deposed  that  he  attest- 
ed  the  eignature  by  the  Plaintiff  to  such  original  memorandum  ;  that 
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he  made  an  entry  of  it  in  his  books  on  that  day ;  and  that  he  had  a 
clear  recollection  of  the  contents  of  the  memorandum.  The  witness 
also  deposed  that  the  ori^nal  memorandum  remamed  in  his  posses- 
Bion^  as  the  Defendant's  solicitor,  until  the  5th  of  January,  1831, 
when  he  sent  it  by  (7.  Oriffitki,  his  then  clerk,  (who  had  long  smce 
left  him),  to  the  Defendant  at  his  counting-house,  as  appeared  by  a 
memorandum  marked  on  the  copy ;  and'  that  he  had  i)o  reason  to 
thmk  it  had  ever  been  returned,  but  he  had,  nevertheless,  diligently 
searched  for  it  amongst  his  papers,  and  was  unable  to  find  il. 


Mr.  Temple  and  Mr.  Flather,  for  the  Plaintiff,  argued  that  the 
deed  of  dissolution,  being  under  seal,  could  not  be  varied  by  parol ; 
and  that  the  memorandum,  if  proved,  trould  amount  to  no 
[  *4  ]  more  than  a  parol  agreement.  On  *the  tender  in  evidence 
on  the  part  of  the  Defendant  of  the  exhibit,  purporting  to 
be  an  examined  copy  of  the  memorandum,  they  objected  to  its  ad- 
nusaon,  insisting  that,  in  order  to  prove  the  loss  of  the  original,  and 
thereby  lay  a  ground  for  the  introduction  of  the  copy,  it  was  i^ 
enough  to  shew  that  search  had  been  made  at  the  Defendant's  count- 
ing-house ;  but  that  it  should  also  have  been  made  at  every  other  place 
where  he  might  have  deposited  papers ;  and  that  Oriffiths  should 
have  been  examined,  or  his  absence  accounted  for ;  and  that,  even 
if  tiie  loss  of  the  instrument  had  been  sufficiently  shewn,  the  evidence 
of  its  contents  could  not  be  received  without  proof  that  the  ori^nal 
was  duly  stamped  ;  for,  otherwise,  a  party  proving  thjd  contents  of  a 
bet  instrument  would  be  in  a  better  situation  than  another  who  ac- 
tually produeed  it. 

Mr.  Sharpe  and  Mr.  Koe  for  the  Defendant : 

The  proof  that  a  lost  instrument  was  duly  stamped  would  common, 
ly  be  a  matter  of  greater  difficulty  than  the  proof  of  any  other  fact 
relating  to  it ;  it  would,  moreover,  subjoin  the  necessity  of  shewing, 
by  extrinsic  testimony,  the  existence  of  a  fact  with  regard  to  a  lost 
instrument,  which,  m  other  cases,  requires  no  such  evidence,  but  is 
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proved  or  negatived  by  the  mere  produotion  of  the  instrument  itself. 
The  ESng  r.  InhabitanU  of  Long  BucKby  (a)  :  Crwp  y.  Ander- 
9on(li). 

The  Yiob-Ghancbllob  said,  that  the  evidence,  assuming  it  to  be 
admissible,  abondantly  proved  the  making  of  the  memorandum ;  and 
it  foUowed  that  the  account  could  not  be  taken,  without  having  re- 
gard, to  both  instruments,  if  the  evidence  were  to  be  received. 

•Vicb-Chancbllor  :  [  '6  ] 

The  Defendant  in  this  case  admits  the  deed,  upon  the  footing 
of  which  the  Plamtiff  seeks  to  have  &e  account  taken ;  but  he  al- 
leges that  a  subsequent  agreement  was  made  between  himself  and 
die  Pliuntiff,  which  was  reduced  mto  writing,  and  that  the  deed  was 
executed,  and  a  memorandum  of  the  second  agreement  signed  by 
the  Plaintiff  on  the  same  day.  The  Defendant  also  avers  perform 
ance  on  his  part  of  the  entire  agreement,  as  contained  in  the  two 
instruments,  and  insists  that,  if  the  account  against  him  be  taken, 
it  should  be  taken  upon  the  footing  of  the  two  instruments.  The 
Plaintiff  has  not  amended  his  bill  in  consequence  of  the  case  made 
by  the  defendant,  but  has  replied  generally ;  and  the  Defendant 
alone  has  gone  into  evidence  in  support  of  the  case  made  by  the 
answer. 

The  agreement  itself  is  not  produced ;  evidence  has  been  gone 
into  by  the  Defendant  to  prove  the  loss  of  the  agreement.  A  paper 
writing,  purporting  to  be  an  attested  copy  of  the  agreement,  is  ten- 
dered m  evidence,  and  parol  evidence  is  also  gone  into  on  tiie  part 
of  &e  Defendant  to  prove  the  agreement  as  contuned  in  the  writing 
produced,  and  its  execution  by  the  Plauoitiff.  The  whole  of  the 
Defendant's  evidence  was  read,  subject  to  the  opinion  of  tiie  Court 
upon  certain  objections  taken  by  the  Plaintiff  to  its  admissibility : 
these  objections  I  reserved  for  further  consideration. 

The  objections  were  two : — ^First,  it  was  said,  that  the  loss  of  the 

(a)  7  EMt,  M.  (ft)  1  Stark.  K.  P.  85. 
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agreement  was  not  so  proved  as  to  entitle  the  Defendant  to  sostun 
his  case  by  secondary  evidence  ;  and  secondly,  it  was  said,  that,  if 
the  first  objection  fiuled,  the  secondary  evidence  could  not  be  re- 
ceived  without  proof  being  ^7en  by  the  Defendant  that  the 
[  *6  ]     agreement  •itself  was  duly  stamped.    If  the  latter  of  these 
objections  were  valid,  it  would  be  unnecessary  to  consider  the 
former,  and  I  will  therefore  first  consider  the  second  objection. 
At  the  close  of  the  argument,  I  expressed  myself  strongly  agunst 
this  objection,  and  after  an  examination  of  the  authorities  upon  the 
subject,  I  find  my  previous  impressions  confirmed.    Mr.  Starkie^ 
indeed,  says  (a),  that,  previous  to  the  admission  of  secondary  evi 
dence  to  prove  the  contents  of  a  deed  or  other  instrument  which 
has  been  lost  or  destroyed,  evidence  is  necessary  to  shew  that  it  was 
properly  stamped.    He  does  not,  however,  refer  to  any  cases  which 
support  that   proposition.      Mr.   PIdllippSj  in  his  book  on  EvL 
dence(5),  says,  ^^  Where  an  unstamped  copy  of  an  instrument  is 
produced  as  secondary  evidence,  it  may  under  various  circumstan- 
ces be  presumed  that  the  original  was  stamped."    The  special  cir- 
cumstances of  the  cases  of  The  Ezng  v.   The  Inhabitants  of  Lang 
Buckhy(e)j  and  Crisp  v.  Anders(m(ji)^  may  explain  the  apparent . 
caution  with  which  Mr.  Phillipps  has  expressed  himself.     But  the 
late  case  of  Pooley  v.  Goodmn(^e)  leaves  no  doubt  upon  my  mind  . 
as  to  the  correctness  of  the  conclusion  I  have  come  to.    It  is  mani- 
fest that  the  greatest  injustice  might  ensue,  if,  in  the  case  of  a  lost 
instrument,  the  presumption  of  regularity,  upon  a  merely  collateral 
point,  were  not  raised  in  favour  of  the  parties  cltdmmg  under  it. 
The  proposition  on  which  I  rely  is,  not  that,  the  copy  of  an  unstamped 
instrument  may  be  given  m  evidence  where  the  original  is  lost ; 
The  King  v.   The  Inhabitants  of  Castlemorton^g^  :  Mippiner  v. 
Wright(h) ;  but  that  the  onus  of  proving  the  want  of  a  stamp  lies 
upon  the  party  who  raises  the  objection.  The  principles  upon 
[  *7  ]    which  courts  of  law  refuse  to  admit  ^secondary  evidence  of 

(a)  Tr.  on  Evid.  Vol.  2,  p.  770, 2nd  ad.  (e)  4  Adol.  &  £1L  94. 

(6)  Vol.  2,  p.  688,  8th  ed.  (g)  8  B.  &  Aid.  686. 

(e)  7  East,  46.  (A)  2  B.  &  AkL  478. 
{d)  1  Stark.  N.  P.  85. 
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the  contents  of  written  instruments,  have  no    application  to   an 
objection  which  arises  only  under  the  policy  of  the  revenue  laws. 

The  only  question,  therefore,  which  remains  for  consideration  is, 
whether  the  loss  of  the  agreement  has  been  so  proved  as  to  entitie 
the  Defendant  to  the  benefit  of  the  secondary  evidence  he  has  ad- 
duced. The  evidence  of  the  loss,  so  far  as  it  is  necessary  to  state 
^t  in  order  to  explain  my  views  of  the  case,  is  shortly  to  this  effect : 
Mr.  Mlchadj  who  was  solicitor  to  the  partnership  prior  to  its  dissolu* 
tion,  and  who  acted  for  both  parties  in  preparing  the  deed  and  the 
agreement,  and  Mr.  Fordery  his  clerk,  proved  the  execution  of  the 
agreement  by  the  Plaintiff  on  the  6th  of  July,  1830.  Mr.  MieKad 
further  pfoves  that  the  agreement,  when  executed  by  the  Plaintiff, 
was  given  to  him  to  hold  for  the  Defendant ;  that  it  remained  in 
his  (Mr.  MichaeVn)  possession  for  the  Defendant  until  the  month  of 
January,  1831 ;  and  that,  in  that  month,  Mr.  Michael  sent  it  by 
one  GriffUhSy  who  was  then  his  clerk,  to  the  Defendant  at  his  count- 
ing-house ;  and  he  deposes,  as  to  his  belief  that  GhiffUhs  delivered 
the  agreement  to  the  Defendant  accordingly.  Oriffitlis  is  not  called 
as  a  witness,  and  Mr.  Michael  offers  no  reason  f:>r  not  calling 
Oriffiihe,  except  by  saying  that  he  quitted  his  service  a  long  time 
ago.  It  is  satisFactorily  proved,  that  due  search  has  been  made  for 
the  document  at  Mr.  MichatVe  office,  and  that  it  cannot  be  found 
there, — a  fact  which  is  material  only  as  being  corroborative  of  the 
fact  that  GhiffithSy  at  all  events,  removed  the  document  from  Mr. 
MxchaeVB  office.  It  is  also,  I  think,  satisfactorily  proved  by  Mr. 
Midley,  the  Defendant's  clerk,  that  due  search  has  been  made  for 
the  document  at  the  Defendant's  counting-house ;  and  it  is  proved, 
that,  at  this  counting-house,  the  transactions  to  which  the  agreement 
refers  were  all  carried  on,  and  that  the  Plaintiff  himself 
^repeatedly  attended  at  that  counting-house  upon  the  subject  [  *8  } 
of  those  transactions,  and  examined  and  took  extracts  from 
the  books  of  the  Defendant,  which  contained  tiie  entries  relating  to 
those  transactions.  The  objections  taken  to  the  sufficiency  of  this 
evidence,  for  the  purpose  of  letting  in  secondary  evidence  of  the 
contents  of  the  agreement,  are  two : — ^Pirst,  it  is  swd,  that  Chiffithi 
should  have  been  called  by  the  Defendant  to  prove  the  actual 
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delivery  of  &e  agreement  to  the  Defendant,  or  that  some  reason 
should  have  been  given  for  not  calling  him ;  and  secondly,  it  is  said, 
that  the  search  by  the  Defendant  should  not  have  been  confined  to 
his  counting-hoase,  but  should  have  been  extended  to  his  private 
reridence  also.  Now  the  view  which  I  take  of  the  second  of  these 
objections  renders  it  expedient  that  I  should  abstain  from  expressing 
any  opinion  upon  the  first  in  this  stage  of  the  cause.  I  assume,  for 
the  purposes  of  the  judgment  I  think  it  my  duty  to  pronounce— » 
that  Griffiths  delivered  the  agreement  to  &e  Defendant  in  January, 
1831.  But  it  has  occurred  to  me  since  the  argument  as  a  remarka- 
ble &ct, — a  fskct  which  requires  explanation,  and  which  gives  great 
weight  to  the  Defendant's  second  objection,  which  I  am  now  con- 
sideiring, — that  Mr.  MicUeyj  the  Defendant's  clerk,  who  has  been 
actively  concerned  in  the  transactions  in  question  from  their  com- 
mencement in  July,  1880,  and  who  gives  such  important  evidence 
in  the  cause,  evidence  of  the  truth  of  which  I  see  no  ground  for 
entertaining  a  doubt,*-Mr.  Midley  nowhere  says  he  ever  saw  the 
agreement  at  the  counting-house,  the  place  at  which  he  and  the 
Defendant  are  proved  by  Midley  himself  to  have  searched  for  it. 
If  it  had  been  kept  there  by  the  Defendant  after  his  receipt  of  it 
from  QriffithSy  a  &ct  which  I  assume,  it  is  scarcely  possible  that 
Midley  should  not  have  known  it.    Without  expecting,  therefore, 

that  the  Plaintiff  will  ultimately  reap  any  advantage  from  the 
[  ^  ]    decree  I  am  about  to  make,  *I  think  the  justice  of  the  case, 

and  the  interest  of  the  parties,  will  be  best  consulted  by  my 
referring  it  to  the  Master  to  inquire  what  has  become  of  the  agree* 
ment  mentioned  in  the  Defendant's  answer  to  have  been  signed  by 
the  Plaintiff  on  the  6th  July,  1830.  The  language  of  this  reference 
^ves  the  Defendant  the  benefit  of  the  decision  of  the  Court  in  his 
favour  upon  the  fact  that  some  agreement  is  proved  to  have  been  so 
signed  ;  and  to  this  I  think  he  is  entitled. 

In  order  to  guard  myself  against  nusapprehension  as  to  the 
grounds  upon  which  I  have  directed  the  inquiry,  I  tiunk  it  right  to 
add,  in  conformity  with  the  opinion  I  expressed  on  a  former  day, 
that  I  have  not  conndored  myself  bound  in  law  to  direct  the  inquiry 
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t>Dlj  because  the  Defendant  had  omitted  to  give  evidence  upon  the 
pdnts  to  which  the  Plaintiff's  objections  apply.  I  take  my  opinion 
of  the  law  upon  thsct  point,  from  Mr.  Baron  AldersorCs  judgment  in 
M^Q-ahey  v.  AUion(a).  It  is  sufficient  to  negative  reasonable 
probabilities  of  any  thing  being  kept  back :  it  is  not  necessary  to 
negative  every  possibiUty.  The  evidence  must  be  according  to  the 
circumstances  of  the  case. 

Further  directions  and  costs  must  be  reserved. 


•Lister  v.  Bradley.  [  *10  ] 

1841 :   HoTember  5,  9. 

A  legacy  to  be  paid  to  the  legated  **  when  or  if^  he  attained  21,  held  to  be  veited  a 
the  death  of  the  testator,  and  not  to  be  contingent  upon  the  legatee  attaining  SI. 

This  was  the  petition  of  Mr.  MauU^  the  administrator,  as  nonu- 
nee  for  and  on  behalf  of  her  Majesty,  of  the  personal  estate  of 
John  LUteTj  deceased,  one  of  the  Plaintiflfs  in  the  cause.  The  tes- 
tator,  Jl  Xt«^,  of  the  island  of  St.  Kitt's,  notary  public,  by  bis 
will,  dated  the  30th  of  November,  1821,  bequeathed  among  others 
the  legacy  which  was  the  subject  of  the  petition,  in  the  following 
words : — *^  I  will  and  bequeath  to  my  four  reputed  children  which  I 
have  had  by  Eleanor  Plunkett^  lOOOI  currency,  each,  to  be  paid 
them  respectively  when  or  if  they  attain  twenty-one  years ;  in  the 
interim,  or  during  their  respective  lives,  the  last-mentioned  four 
legacies  to  be  put  to  interest  on  separate  deeds,  which  I  wish  should 
specify  the  name  of  the  respective  legatee,  and  to  be  qf  undeniable 
security ;  also,  that  the  interest  thereof  bo  made  payable  half  yearly 
to  the  said  JEUanar  PlunkeU^  their  mother,  for  their  support  and 
education."  The  testator  afterwards  gave  to  the  same  four  lega- 
tees^and  to  their  heirs  forever,  in  four  equal  parts  and  shares, 
certain  houses  and  land,  with  the  appurtenances,  adding  the  follow- 

(a)  9  Mee.  &  W.  914» 
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ing  direction  with  respect  thereto: — ^''The  said  messuages  and 
bouses  and  lands  to  be  under  the  direction  and  management  of  the 
said  Eleanor  Plunkett,  for  the  use  and  benefit  of  the  said  four 
legatees,  or  the  surviyor  or  survivors  of  them,  until  they  attsun  the 
age  of  twenty-one  years  respectively."  The  testator  then  gave 
his  househoald  stuff,  apparel,  and  books,  to  be  equally  divided,  share 
and  share  alike,  to  and  among  the  same  four  legatees ;  and  con- 
cluded by  giving  all  other  the  residue  of  his  property 
[  •!!  ]  and  estate,  whether  real  or  personal,  to  ^  equally  di- 
vided, share  and  sharealike,  between  the  same  four  persons. 

The  testator  died  in  1822,  leaving  the  four  thildren,  the  legatees, 
infants,  surviving.  The  bill  was  filed  by  their  next  friend,  and  the 
accounts  of  the  estate  were  taken  in  the  cause.  John  Lister,  the 
youngest  of  the  four  children,  died  in  1840,  under  twenty-one 
years  of  age,  and  intestate.  The  petition  prayed  that  a  sum  of 
1167Z.  Oa.  9(f.  Consols,  standing  to  the  credit  of  the  cause,  ^  the 
residuary  account,"  and  also  a  sum  of  9022.  11^.  2d.  Consols, 
standing  to  the  credit  of  the  cause,  ^^  the  contingent  legacy  account 
of  the  Plaintiffs,  the  infants  John  Lister,  Eleanor  Lister  and  Eliza- 
beth Lister,^  and  certain  small  sums  of  cash,  arising  from  dividends, 
might  be  transferred  and  paid  to  the  Petitioner.  The  title  of  the 
.  Petitioner  to  the  sum  of  1167i.  0«.  9d.  Consols,  was  not  disputed- 
The  question  upon  the  petition  was,  whether  the  legacy  of  lOOOi. 
currency  given  by  the  will  to  John  Lister^  the  late  Plaintiff,  vested 
in  him  at  the  death  of  the  testator,  or  was  contingent  upon  his  at- 
taining twenty-one  years  of  age.  If  that  legacy  was  vested,  the 
Petitioner  was  entitled  to  it :  if  contingent,  it  belonged  to  the 
estate  of  t}io  testator. 


Mr.   Fray,  for  the  Petitioner. 
Mr.  Temple,  for  the  Ezecutors. 
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Vic&Chancbllor  : — 

I  thought  it  right  to  reserve  my  jadgment  upon  this  petition,  not 
from  aoj  doubt  I  entertsdned  at  the  close  of  the  argument,  but 
because  it  was  stated  at  the  bar  that  when  this  case  was 
before  the  Vice-Chancdhr  of  *  England  upon  further  di-  [  •12  ] 
rections,  His  Honor  had  intimated  an  opinion  favourable  to 
the  Respondents'  case.  That  the  question  now  before  me  could  not 
have  been  judicially  under  the  view  of  the  Court  upon  further  di* 
rections,  is  clear ;  and  the  utmost  I  conceive  the  Court  could  have 
done  upon  that  occasion  was,  so  to  express  itself,  as  not  to  prejudice 
a  question  which  was  ^not  before  it,  and  which  might  never  arise. 
The  statement,  however,  was  sufficient  to  impose  upon  me  the 
obligation  to  consider  the  case  before  I  expressed  mj  opinion  upon 
it,  and  carefully  to  weigh  the  grounds  upon  which  that  opinon  should 
be  formed. 

The  arguments  for  the  Respondents  were,  in  effect — that  the 
word  "  if'  imported  a  condition,  and  that  the  Court  was  bound  to 
^ve  some'effect  to  so  important  a  word  in  the  will ; — ^that  thd  inter, 
est  upon  the  legacy  was  ^ven,  noc  to  the  legatee,  which,  it  was  said, 
might  have  altered  the  case,  but  to  the  mother  of  the  legatee ;  and, 
lastly,  it  was  S£ud,  that  the  circumstance  that  the  other  bequests  to 
the  four  reputed  children  of  the  testator  were  given  absolutely,  fur- 
nished a  strong  ground  for  inferring  that  the  legacy  in  question 
(being  expressed  in  different  and  conditional  language)  was  intended 
to  be  conditional. 

I  am  clearly  of  opinion  that  the  legacy  in  question  is  a  vested 
legacy. 

A  legacy  to  A.,  payable  when  he  attains  twenty-one,  would 
clearly  be  a  vested  legacy  (a). 

A  legacy  to  A,,  payable  at  twenty-one,  if  or  in  case  he  attains 

(a)  Cuei,  1  Bopcr,  IV.  Leg.,  p.  479, 8rd  ed. 
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that  ago,  would,  I  conceive,  be  a  contingent  legacy.    Knight  v. 
Cameron  (a). 

[  •IS  ]       •A  legacy  to  A.,  when  he  attiuns  twenty-one,  or  if  he 
attms  twenty-one,  would  also  be  a  contingent  legacy.  Han- 
•on  y.  QraJiam  (6). 

But  in  each  of  these  cases  the  strict  construction  of  the  words 
will  yield  to  an  intention  appearing  upon  the  will,  and  requiring  a 
different  construction. 

Bearing  these  distinctions  in  mind,  I  should  be  sorry  to  be  obliged 
to  decide  this  case  upon  any  critical  effect  to  be  given  to  the  words 
"  when  or  if"  in  this  will ;  and  I  consider  myself  fortunate  in  being 
relieved  from  the  necessity  of  doing  so.  For  it  is  abundantly  clear, 
that  words,  which,  abstractedly  considered,  import  a  condition,  will 
receive  in  a  court  of  law  a  different  construction,  where  the  context 
of  the  will  shews  that  they  ought  not  to  be  so  construed.  Upon 
tiie  authority  of  HanBof^  v.  Grahamy  Branstrom  v.  Wilkinson  (<?), 
and  oiher  similar  cases,  I  am  bound  to  hold  that  the  gift  of  the 
whole  interest,  for  the  use  and  benefit  of  the  legatee,  though*  not  to 
the  legatee,  would  vest  the  legacy,  even  if  the  gift  and  the  direcdon 
to  pay  were  not,  as  in  this  case  tiiey  are,  separate  from  each  other. 

Independently  of  these  considerations,  the  circumstance  that  the 
testator  has  anxiously  chrected  the  four  legacies  to  his  reputed  chil- 
dren to  be  immediately  severed  from  his  general  estate,  and  put  to 
interest  on  separate  deeds,  which  are  to  specify  the  names  of  the 
respective  legatees,  is  sufficient,  in  my  judgment,  to  fix  the  con- 
struction of  the  words  "  when  or  if'  as  being  used  for  the  conve- 
nience only  of  the  legatees  themselves,  and  not  for  the  pur- 
[  •14  ]  pose  of  making  their  interests  contingent  upon  their  •attaining 
twenty-one  years  of  age.  A  legacy  to  be  severed  from  a 
general  estate  instanter,  for  the  use  and  benefit  of  a  legatee,  is  a 

(a)  14  Vm.  839.  (6)  6  Vet.  S8&  (c)  7  Vei.  4S1. 
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very  different  thing  from  a  legacy  *to  be  severed  from  the  estate 
only  upon  the  happening  of  a  particular  event.  This  distinction 
was  urged  by  myself  before  Lord  Cottenham^  in  the  case  of  Saun^ 
ders  V.  Vauiier  (a),  and  was  approved  by  his  judgment  in  that  case. 
The  language  of  Sir  John  Leachy  in  Vawdry  v.  Q-eddes  (6),  is  to  the* 
same  effect. 

The  circumstance  that  the  houses  and  lands  given  to  the  four 
legatees,  which  are  clearly  vested  interests,  are,  as  well  as  the  four 
legacies,  also  placed  under  the  mother's  direction  during  the  minoi^ 
ity  of  the  children,  fortifies  the  conclusion  I  have  come  to. 

The  difference  in  the  form  of  the  gift  of  the.  residue,  does  not 
alter  my  opinion.  The  reason  for  severing  the  four  legacies  from 
the  rest  of  the  children's  fortunes,  was  at  once  to  provide  and  limit 
the  amount  of  a  fund,  which  was  to  be  subject  to  the  mother's 
control  for  the  support  and  education  of  the  children. 

The  order,  therefore,  must  be  according  to  the  prayer  of  the  pe- 
tition* 


•MOUNSEY  V.   BURNHAM.  [  'IS  ] 

1841.— 18th,  l&th,  18th,  19th,  22Dd  Kovcmher. 

The  FUintiff,  who  was  entitled  to  tithes  orisicg  on  the  Defendant's  land,  serred  the 
Befendani  with  notice  that  he  had,  by  a  certain  indentore  of  lease,  demised  those 
tithes  for  a  term  of  years.  The  Plaintiff  afterwards  filed  the  bill  for  an  account 
of  the  same  tithes.  The  parties  agreed  to  admit  in  the  caase  certain  facts,  in  the 
same  manner  as  if  they  had  been  proved  by  proper  and  legal  evidence ;  and  among 
otheis,  that  a  certain  exhibit  was  the  noftce,  and  a  certain  other  exhibit  was  a  im^ 
copy,  of  the  lease  referred  to  in  the  notice. 

J?e/</, — ^thac  the  notice  was  not  evidence  of  the  lease  so  as  to  relieve  the  Defendant 
from  the  necessity  of  calling  the  attesting  witness. 

That  the  admission  as  to  the  copy  of  the  lease  snbstitntcd  the  copy  for  the  original 
but  did  not  place  the  copy  in  a  better  situation  than  the  original,  if  it  had  been 
prodaced* 

(a)  Cr  4  Fb.  (not  yet  published).  (6)  1  Bus.  4  Myl.  tOS 
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It  appeared  by  tbo  exhibit  admitted  to  Be  a  copy  of  the  lease  referred  to,  that  the 

lessee  disclaimed  all  interest  in  the  tithes ;  and  the  lessee  also  pat  in  a  disclaimer 

in  the  cause. 
Held,—xhsLt  upon  these  disclaimers  the  Court  might  safely  make  a  decree  upon  the 

evidence  then  before  it  without  directing  an  inquiry  with  reference  to  the  alleged 

demise. 

The  Plaintiff  was  inducted,  in  1826,  into  the  vicarage  and  parish 
Owthomey  in  the  East  Riding  of  YorkshirCy  and  he  asserted  by  his 
bill  a  title  to  tithes  in  kind  of  all  tithable  matters  arising  in  the  par- 
ish, except  corn,  with  the  exception  of  that  arising  on  a  part  of  the 
parish  which  was  a  new  inclosure.  The  Defendant,  Robert  Bum- 
harriy  was  the  owner  and  occupier  of  a  farm  within  the  parish.  The 
bill  was  for  an  account  of  the  tithes  of  clover  and  clover-hay  had  and 
taken  by  the  Defendant  from  his  said  farm,  from  the  6th  of  April, 
1839,  and  for  payment  to  the  Plaintiff  of  what  should  be  found  due 
to  him  in  respect  of  such  tithes. 

The  title  of  the  Plaintiff  to  the  vicarial  tithes  witMn  the  parish  was 
admitted ;  but  the  Defendant  alleged  a  title  in  himself  to  the  recto- 
rial tithes  on  his  lands,  by  purchase  from  the  impropriator,  and  in- 
sisted that  the  tithe  of  clover  and  clover-hay  was  a  rectorial  tithe. 
The  Defendant  also  alleged,  that,  by  an  indenture  of  the  24th  March, 
1836,  the  Plaintiff  had  granted  to  his  daughter,  Sarah  Tathanty  the 
wife  of  Frederick  William  Ooey  a  lease  of  the  tithes  arising  on  the 
lafids  of  t'he  Defendant  for  twenty-one  years,  if  the  Plaintiff  should 
80  long  live,  and  that  he  had  thereby  parted  with  all  his  interest  in 
such  vicarial  tithes  before  the  commencement  of  the  suit. 

[  ^16  ]  'It  appeared  in  evidence,  that,  in  April,  1836,  the  De- 
fendant was  served  with  a  notice,  dated  the  2nd  of  April, 
in  the  following  words  : — '*  Mr.  Robert  Bumham,  Take  notice, 
that,  by  indenture  of  lease  dated  the  24th  day  of  March,  1836, 1 
have  demised  and  leased  unto  Sarah  Tatham  Coey  the  wife  of  Fred- 
erick William  CoCy  of  &c.,all  those  tithes  or  tenths  arising,  growing, 
and  to  become  duo  and  payable  to  me,  as  Vicar  of  Owthomey  from, 
out  of,  and  upon  land  held  by  you  in  the  vicarage  of  Owthome  afore- 
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said,  for  the  term  of  twenty-one  years,  from  the  6th  day  of  April, 
1836,  if  I  shall  so  long  live  and  continue  Vicar  of  Owthomt  aforesaid. 
Dated  this  2nd  day  of  April,  1836. — Thoynas  Mounsey."  It  appear- 
ed also,  that  Mr.  and  Mrs.  Coe  had  been  afterwards  treated  as  the 
proprietors  of  these  vicarial  tithes,  and  that  the  same  had  been  receiv- 
ed by  an  agent  authorized  by  them. 

The  indenture  of  the  24th  of  March,  1836,  was  not  produced. 
The  only  evidence  of  its  existence  was  contained  in  the  admissions, 
which,  to  save  the  expense  of  proof,  had  been  entered  into  on  behalf 
of  the  Plaintiff  and  Defendant.  The  admission,  with  regard  to  the 
lease,  was  in  the  following  form : — "  It  is  hereby  agreed  between 
Mr.  &c.  [Pl^dntiff's  solicitor],  and  Mr.  &c.  [Defendant's  solicitor], 
that  the  Plaintiff  shall  admit  at  the  hearing  of  this  cause  the  follow- 
ing facts,  in  the  same  manner  as  if  they  had  been  proved  by  proper 
and  legal  evidence ;  that  is  to  say,  *  that  the  said  Defendant  was  on 
the  4th  day  of  April,  1836,  served  with  a  notice  bearmg  date  the 
2nd  day  of  April,  1836,  signed  by  the  Plaintiff,  Thomas  Mounsey^ 
and  that  the  paper  writing  marked  (I)  is  the  notice  which  was  so 
served  on  the  said  Defendant :  and  that  the  paper  writing  marked 
(J)  is  a  true  copy  of  the  lease  referred  to  in  such  notice  marked 

(I)"' 

•The  paper  (I)  was  the  notice  above  stated.  The  pa-  [  *17  ] 
per  (J)  purported  to  be  an  indenture  made  the  24th  of 
March,  1836,  between  the  Plaintiff,  of  the  one  part,  and  Sarah  Tath- 
am  Coe,  of  the  other  part,  witnessing,  that,  in  consideration  of  natu- 
ral love  and  affection,  the  Plaintiff  had  demised  andthere  by  did' de- 
mise unto  the  sidd  Sarah  Tatham  Coe,  her  executors,  administra- 
tors, and  assignd,  for  her  separate  use,  all  the  tithes  belonging  to  the 
vicarage  of  Owthome  arising  from  the  lands  occupied  by  the  Defend- 
ant and  others,  for  the  term  of  twenty-one  years,  if  the  plaintiff 
should  so  long  live  and  continue  the  vicar,  yielding  the  rent  of  one 
pepper-corn  yearly  during  the  said  term.  The  indenture  appeared 
to  be  attested  by  one  T.  T.  Mounsey.  The  seal  was  cancelled ;  and 
there  was  this  indorsement: — ^^'We,  the  undersigned,  do  hereby 
jointly  and  severally  disavow  and  disclaim  all  and  any  interest,  bene- 
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foregoing  paper  writing.    Dated  this  4th  of  December,  1839. — Sa- 
rah TaOiam  Coe :  Frederick  William  OoeP 

Frederick  Wtlliam  Coe^  and  Sarah  Tatham^  his  wife,  were  made 
Defendants  to  the  bill  by  amendment,  and  filed  a  disclaimer  of  all 
interest  in  the  tithes  in  question. 


Mr.  Teed  and  Mr.  EalleU,  for  the  Plaintiff:— 

After  insisting  upon  the  sufficiency  of  the  evidence  given  in  sup- 
port of  the  Plaintiff's  title  to  t}ie  tithes  in  question  as  vicarial  tithes, 
argued — ^First,  that  there  was  no  evidence  of  the  lease,  inasmuch  as 
the  admission,  that  the  paper  referred  to,  was  a  copy  of  the  lease 
mentioned  in  the  notice,  did  not  exonerate  the  Defendant  from  the 

necessity  of  proving,  in  the  ordinary  way,  an  instrument, 
[  •IS  ]     upon  which  he  insisted,  as  defeating  the  Plwntiff's  •clwm. 

Call  V.  Dunning  (a) :  Bowles  and  another,  AmgneeB  of 
James  J  v.  Langworthy  (6).  Secondly,  that  the  copy  of  the  alleged 
lease,  if  received  as  such,  must  be  taken  with  the  disclaimer  mdorsed 
upon  it,  and  then  it  appeared  that  the  lease  was  avoided  ;  Thomas 
V.  Cook  (<?) ;  Whitehead  t. '  Clifford  (d) :  Farmer  v.  Rogers  (e) : 
and  thirdly, — that,  supposing  the  lease  to  be  a  sabsistmg  instrument, 
yet  it  was  void  by  the  statutes  (^),  Monys  v.  LeaJce  (K)  :  Shaw  v. 
Pritchard  (i) :  FligJit  v.  Salter  (K) :  Metcalfe  v.  Archbishop  of 
Fork  (0 :  Aberdeen  v.  Newland  (m), 

Mr.  Sharpe  and  Mr.  Mylne.  for  the  Defendant : — 

'  The  Plaintiff  admits,  that  he  has  given  the  Defendant  notice  that 
be  had  parted  with  his  interest  in  the  tithes  by  a  deed, — ^he  admits 
also,  that  the  exhibit  produced  is  a  true  copy  of  that  deed,—  the  ad- 

(a)  4  East,  6S.  (b)  5  T.  R.  360.  (c)  S  a  &  Aid.  119. 

(d)  5  Taunt  518.  {t)  S  WHs.  26. 

{g)  13  Ellz.  c  20,  repealed  by  stat.  43  Geo.  3,  e.  84,  i.  10 ;  rerlTed  by  ttat.  67 
Geo.  3,  c.  99.  {h)  8  T.  R.  41 1.  (i)  10  B.  As  C.  S4I. 

{k)  I.  B.  &  Adol.  673.     (/)  6  Sim.  224 ;  1  Myl.  4  Cr.  547. 
(m)  4  Sim.  281. 


CASES  IN  CHANCERY.  Id 

1841. — Monnsey  r.  Barnham, 

fit,  property,  profit,  claim,  and  demand,  under  or  by  virtue  of  the 
mission  must  receive  some  construcdon,  and  it  cannot  be  construed 
to  mean  that  the  exhibit  is  a  copy  of  a  deed  which  never  existed ; 
nor  can  the  Plaintiff  now  be  heard  to  deny  that  he  made  any  lease^ 
after  formally  intimating  to  the  Defendant  that  he  had  made  it. 

The  writing  indorsed  upon  the  exhibit,  and  called  a  cUsclaimer,  is 
no  part  of  the  instrument.    It  is  not  referred  to  in  the  admission,  and 
cannot  be  noticed.    It  can  have  no  greater  efiect  than  any  writing 
upon  the  instrument  casually  made  by  a  stranger  would  have  ;  and 
for  any  thing  which  appears,  this  indorsement  might  have 
*been  made  in  that  manner.     Even  if  the  concellation  of    [  *19  ] 
the  deed  were  proved,  it  would  not,  after  acceptance  of  the 
lease,  so  destroy  its  operation  as  to  vest  the  legal  interest  again  in 
the  Plaintiff.    That  would  require  some  act  having  the  effect  of  a 
surrender  or  asngnment.     Sheppard^s  TimcJiatane  (a)  .*  Ihe  v.  Th(h 
fmu  (V) :  Magenmi  v.  MaccuUogh  (e)  :  Boe  v»  Archbishop  qf  ' 
Tork  (d). 

There  is  a  distinction  between  a  lease  of  tithes  and  a  charge  up- 
on the  benefice.  Leases  of  tithes  are  frequent,  and  their  legality  has 
never  been  disputed.  The  only  question  then  is,  whether  the  lease 
is  void  from  the  inadequacy  of  the  reserved  rent;  if  this  were  so,  a 
lessee  of  tithes  might  always  be  defeated  by  shewing  that  the  rent 
was,  m  the  smallest  degree,  less  than  what  might  have  been  obtained. 
The  cases  do  not  afford  any  authority  for  such  an  inquiry. 


VXCS^HAKOBLIiOB, — 

After  stating  the  fiicts  of  the  case,  and  the  issues  raised  between 
the  parties,  proceeded : — 

If  the  Defendant's  objection  to  the  suit,  founded  upon  the  lease> 

(a)  P.  70,  par.  %.  .       (6)  9  B.  A  C.  2SS. 

(e)  GilK  B.  US.  {d)  •  Eut,  86. 

Vol.  L  4 
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be  well  taken,  it  will  be  unnecessary  to  enter  upon  the  question,  wheth- 
er cloyer-haj  is,  in  the  parish  of  Owthomey  a  vicarial  tithe,  or  not* 
I  will,  therefore,  deal  with  that  objection  first 

[  *20  ]  Now  the  alleged  lease  itself  ia  not  produced,  and  'there 
is  no  evidence  before  me  of  its  existence,  except  such  evi- 
dence as  the  Plaintiff  has  afforded,  by  certain  adnussions,  wluch  the 
Flamtiff  and  the  Defendant  Bumham  have  entered  into  in  this  cause. 
The  only  admission  relating  to  this  lease  is,  an  admission  that  a  paper 
writing  produced  is  a  true  copy  of  the  lease  referred  to  in  a  certain 
notice  dated  the  2nd  of  AprQ,  18S6,  signed  by  the  Plaintiff,  with 
which  the  Defendant  was  served  by  the  Plaintiff,  or  by  his  order. 
This  notice,  which  is  also  an  exhibit  in  the  cause,  informs  the  Defend- 
ant  of  the  execution  by  the  Plaintiff  of  the  lease  of  the  24th  day  of 
March,  1836. 

The  lease  of  the  24th  of  Mardi,  1886,  is  attested  by  one  T.  T. 
Mounsey  ;  and  the  Phuntiff  insists  that  the  notice  of  the  2nd  of  April, 
1836,  does  not  discharge  the  Defendant  from  his  obligation  to  prove 
the  lease  by  calling  the  attesting  witness ;  and  that  the  admission  in 
the  cause  merely  substitutes  the  admitted  copy  for  the  original,  but 
without  placing  that  copy  in  a  better  sitnalaon  than  the  original  could 
be  in  if  that  were  produced.  I  think  the  fbnner  of  these  objections 
is  well  taken,  PMUipps  on  Evidence  (a)  ;  and  that  the  latter  is  well 
taken  also.  Consequently,  the  Plaintiff's  ri^ts  as  vicar,  whatever 
they  may  be,  remain. 

This  view  of  the  case  renders  it  unnecessary  for  me  to  conader  the 
point  so  elaborately  argued  at  the  bar,  whether  the  asBomed  leasee  of 
March,  1886,  was  void  under  the  statute  (5). 

The  only  question  then,  upon  this  part  of  the  case,  is,  whether  I 

should  act  i:qpon  the  information^  with  which  the  notice  of 

[  ^1  ]    the  2nd  of  April,  1836,  furnishes  *me,  for  the  purpose  of 

(a)  Vol.  %  p.  649,  ed.  8.  (ft)  13  Slii.  o.  20. 
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directing  an  rnqniry  before  the  Master,  or  proceed  with  the  cause 
aa  if  the  lease  had  never  had  existence.  If,  upon  the  evidence 
before  me,  I  thought  the  Plaintiff  watf  seeking  wrongfully  to  recover 
that  which  reaHj  belonged  to  another,  or  if  I  thought  the  Defendant 
could  be  made  liable  a  second  time  to  the  payment  of  the  tithes  in 
question,  I  should  not  hesitate  to  exercise  my  discretion  in  sending 
this  case  for  further  mquiry ;  but  if  I  have  reason  to  be  satisfied. that 
neither  one  nor  the  other  of  these  mischiefs  will  attend  upon  a  decree 
in  the  Plaintiff's  favour,  suppoong  him  entitied  to  a  decree  upon  the 
evidence  now  before  me,  there  is  no  reason  why  I  should  not  apply 
to  this  case  the  strict  rules  of  the  Court,  and  make  a  decree  in  favour 
of  that  party  who,  by  that  evidence,  appears  entitied  to  it.  Now,  in 
this  case,  it  appears  by  an  indorsement  upon  the  copy  of  the  lease 
which  has  been  produced,  that  the  lessee,  Mrs.  Coe,  who  is  entitied 
to  the  interest  created  by  the  lease  to  her  separate  use,  has  disclaim- 
ed such  mterest.  She  has  also  disclaimed  it  in  the  cause.  The  ques* 
tion  upon  these  disclaimers,  which  I  now  conuder  material,  is,  not 
whether  her  interest  is  thereby  divested  or  revested  in  the  Plamtiff ; 
but  whether,  if  the  Plaintiff,  under  the  authority  of  those  disclaimers 
receives  the  tithes  in  question  in  this  cause,  Mrs.  Coe  can  be  damni- 
fied ;  and  whether  she,  or  any  person  cluming  under  her,  could  suc- 
cessively demand  the  tithes  again.  I  am  of  ojnnion,  upon  the  dis^ 
claimer  on  record,  if  I  am  not  at  liberfy  to  look  at  the  other,  that 
she  could  not.  Leajthe9  v.  Newitt  (a) :  Williams  v.  Jones  (6).  I 
must,  however,  be  understood  to  rest  my  judgment  in  this  part  of  the 
case,  upon  the  absence  of  evidence  to  support  the  Defendant's  ob- 
jection, founded  upon  the  lease.  The  observations  I  have 
made  *upon  the  disclaimers,  are  in  explanation  only  of  my  [  *22  ] 
reasons  for  not  directing  an  inquiry  as  to  the  lease. 

The  Vtce-OhanceUor  then  stated  the  nature  and  effect  of  the  real 
and  documentary  evidence  adduced  on  behalf  of  the  Plaintiff,  and 
concluded,  by  holding  that  the  Plaintiff  had  established  his  titie  to 
the  tithes  in  question ;  and  he,  therefore,  made  the  decree  accord- 

(a)  a  Ea.  4  Y.  S4S.  (6)  Tonnge,  26S. 
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ingly ;  observing,  that,  if  the  defence  had  rested  upon  the  effect  of 
the  deed  of  March,  1826,  the  decree  wonldhave  been  without  costs ; 
but  as  the  case  of  the  Defendant  was  put  upon  the  question  of  ri^t, 
and  that  ground  of  defence  had  failed,  the  decree  must  be  made 
with  costs. 


NoTember  19. 

The  Court  will  not,  at  the  hearing  of  the  cause,  without  a  special  applicatiou,  order 

the  Plaiutiff  to  paf  the  additional  costs  occasioned  by  a  case  made,  and  allegations 

inserted  in  the  original  bill,  which  were  struck  out  and  abandoned  by  amendment. 
The  most  conyenient  time  for  applications  in  respect  of  such  costs,  is  immediately 

upon  the  cause  of  complaint  arising  ;  and  the  amount  of  the  costs  complained  of 

ia  material  in  reference  to  the  propriety  of  the  application. 

The  original  bill  had  prayed  an  account  of  vicazial  tithes,  and. 
among  others,  of  the  tithes  of  wool  and  lambs,  from  April,  1836 ; 
and  it  charged  the  Defendant  with  haying  removed  such  stock  at 
the  shearing  and  lambing  seasons  to  a  farm  which  belonged  to  him  in 
a  neighbouring  parish,  in  order  to  defraud  the  Plaintiff  of  the  tithes 
justiy  due  to  him.  The  Defendant,  by  his  answer,  denied  such  fraud- 
ulent intention,  and  set  forth  his  reasons  for  such  removals  as  had 
taken  place.  Upon  amendment  of  the  biU,  the  whole  of  the  state- 
ment, charge,  and  interrogatories^  relating  to  the  tithable  matters 
other  than  clover  and  clover-hay,  were  struck  out.  About  one-half 
of  the  contents  of  the  ori^al  bill,  and  a  larger  proportion  of  the  an- 
swer to  that  bill,  related  to  the  matters  with  regard  to  which  the 
relief  was  thus  abandoned. 


Mr.  Sharpe^  for  the  Defendant,  applied  to  the  Coujrt  to 
[  *28  ]  direct,  that,  on  the  taxation  of  the  costs  of  the  suit,  ^regard 
,  might  be  had  to  those  costs  which  had  been  incurred  in  re. 
spect  of  the  case  originally  put  forward  by  the  Plaintiff,  and  after^ 
wards  abandoned.  He  suggested  that  the  costs  of  the  suit  in  such 
a  case  should  be  apportioned,  or  that,  by  analogy  to  the  course  di- 
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rected  bj  the  late  order  (a),  the  amount  of  the  costs  occasioned  by 
the  improper  case  that  had  been  made  should  be  deducted  from  the 
costs  to  be  paid  by  the  Defendant  to  the  Plamtiff. 

Mr.  Teed,  for  the  PWntaff :— 

• 
The  Court  has  no  means,  at  the  hearing,  of  judging  whether  the 

case  made  by  the  ori^nal  bill  was  properly  put  forward.    All  the 

evidence  has  been  directed  to  the  proof  of  the  case  as  it  stands  upon 

the  amended  hill.    If  the  Defendant  had  any  ground  for  askmg  tiiat 

he  mi^t  be  paid  costs  improperly  occasioned  by  the  manner  in  which 

the  suit  was  conducted,  that  application  ought  to  be  made  by  motion, 

and  then  it  might  be  met  by  affidavits. 


Yice-Chancbllor  :—»- 

The  decree  which  has  been  made  directs,  that  the  general  costs 
of  this  ^t  shall  be  paid  by  the  Defendant ;  but  it  is  suggested,  on 
flie  part  of  the  Defendant,  that  some  special  order  should  be  made 
with  reference  to  certain  costs  to  which  he  insists  that  he  has  been 
improperly  put.  The  Plaintiff,  by  his  original  bill,  it  is  said,  alleged 
a  case  of  fraudulent  abstraction  of  tithes,  and  that,  owing  to  these 
allegations,  a  long  answer  was  necessarily  put  in  by  the 
Defendant.  The  'Plaintiff  then  amended  his  bill,  and  [  "^24  ] 
struck  out  (€  it  all  the  allegations  of  fraud,  and  reduced  his 
ckdm  to  what  it  now  appears.  I  am  asked,  not  by  motion,  but  at 
the  hearing  of  the  cause,  to  order  that  the  costs  incurred  in  respect 
of  the  portion  of  the  bill  and  answer  which  related  to  the  case  thus 
originally  made,  and  afterwards  abandoned,  should  be  paid  by  the 
Plaintiff.  If  the  Court  were  to  entertain  applications  of  this  kind  at 
the  hearing,  without  any  special  case  being  made,  it  would  be  a  prac- 
tice which  could  not  fail  of  leading  to  great  inconvenience.  I  can- 
not  see  by  what  means  the  Court  can,  at  the  hearing,  without  a  spe- 

(a)  Order  xxz.  3rd  of  April,  1S28. 
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oial  case  being  made,  take  upon  itself  to  make  the  distiiiction  which 
I  am  asked  to  make  in  this  case.  A  Plaintiff  may  have  been  justified 
in  making  the  allegations  in  his  original  bill,  although  thej  were  af* 
terwards  struck  out  of  his  amended  bill.  The  allegations  may  have 
been  denied  by  the  answer,  and  then  struck  out  of  the  bill,  not  be- 
ciyise  they  were  untrue,  but  because  the  Plaintiff  could  not  prove 
them.  There  must  be  great  difficulty  in  judging  of  the  propriety  of 
the  statements  and  charges  of  the  original  bill,  at  the  hearing  of  the 
cause  ;  and  I  have  a  strong  impression  that  Lord  Cottenham  always 
refased  applications  at  the  hearing  for  the  apportionment  of  costs  on 
such  grounds  by  the  decree.  As  this  is  purely  a  question  of  prac^ 
tice,  I  have  thought  it  right  to  consult  the  other  Judges  of  the  Court 
before  disposing  of  this  case ;  and  I  find  that  the  opinions  upon  the 
point  are  certainly  not  uniform.  The  rule  adopted  by  the  Vtce-Chan- 
cellar  of  England^  which  is  fully  borne  out  by  all  the  authorities  that 
are  to  be  found,  is,  to  require  a  special  application  to  be  made  where 
questions  of  this  nature,  with  regard  to  costs,  are  raised ;  and  to 
signify  to  the  parties  that  the  fitting  time  to  make  the  application  is 

immediately  upon  the  commission  of  the  injury  ^f  which 
[  ^26  ]     they  complain.    •This  is  obviously  the  rule  wUch  conven^ 

ience  would  point  out.  It  is  not,  however,  too  late  at  the 
hearing ;  but  whenever  the  application  is  made,  it  must  be  a  special 
application.  This  was  fhe  course  taken  by  the  parties  in  WatU  v. 
Manning  (a),  and  it  is  the  course  which,  I  think,  ought  to  be 
pursued. 

I  shall  not  make  any  order  at  present  with  respect  to  the  costs  in 
question ;  but,  if  the  Defendant  should  think  he  has  a  sufficient 
case,  I  will  order  that  the  decree  shall  not  be  drawn  up  for  a  few 
days,  that  he  may  have  time  to  give  a  notice  of  motion. 

I  should  observe,  that,  in  any  such  application  wluch  shall  come 
before  me,  the  amount  of  the  costs  from  which  ihe  party  may  seek 
to  be  relieved  will  form  a  very  material  consideration  in  my  view  of 
the  manner  in  which  I  ought  to  deal  with  the  motion. 

(a)  1  Sim.  &  Sto.  4S8. 
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•Sutherland  v.  Beigos,  [  •26  ] 

1841 :  Norember  12,  IS,  and  18, 

The  Plaintiff  was  the  lessee  of  a  hou^e  and  other  premises  for  a  term  of  thirty-one 
years,  at  a  rent  of  60/.,  ana  was  nnder  a  covenant  to  make  certain  improvements 
on  the  property.  He  was  also  tenant  from  year  to  year  of  an  adjoioing  meadow 
belonging  to  a  different  proprietor,  at  a  rent  of  91,  The  lessor  of  the  house  be. 
came  the  purchaser  of  the  meadow,  and  by  arrangement  between  him  and  the 
Plaintiff,  the  improvements  were  extended,  and  part  of  the  house  was  made  to 
project  over  the  field,  and  part  of  the  field  was  attached  to  the  demised  prem* 
lies,  the  Plaintiff  paying  about  half  of  the  expense  of  the  alterations,  which 
hr  exceeded  the  sum  he  had  originally  covenanted  to  lay  out,  and  also  signing  a 
memorandum,  which  the  lessor  drew  up,  whereby  he  agreed  to  pay  an  entire  rent 
of  80/.  a-year  for  the  consolidated  property. 

ffdd^  that  the  extension  of  the  house  into  the  meadow  by  the  Plaintiff,  with  the 
ooncunence  of  his  landlord,  was  evidence  of,  and  was  sufficient  consideration  for, 
a  contract  to  demise  the  meadow. 

That  the  act  of  building  piyrt  of  the  house  upon  the  meadow,  if  it  was  evidence  of 
any  right,  was  evidence  of  a  right  which  affected  the  entire  tenement,  and  that  it 
could  not  be  restricted  so  as  to  affect  only  the  part  of  die  meadow  actually  bulU 
upon. 

That  the  extension  of  the  bouse,  part  of  the  demised  premises,  into  the  meadow, 
and  the  increase  and  consolidation  of  the  rents,  was  evidence  that  the  meadow  was 
to  be  held  for  the  same  term  as  the  demised  premises. 

That  the  doctrine  with  regard  to  the  mutuality  of  contracts,  had  no  application  to 
snch  a  case. 

Bt  an  indenture  of  lease,  dated  the  10th  of  October,  1831, 
James  Alexander  Frampton  demised  to  the  Pluntiff  a  house,  with' 
some  cottages  adjoining,  situate  at  Hayee^  in  the  county  of  Middle. 
sex,  for  the  term  of  thirty-one  years,  from  the  25th  of  December, 
1830,  at  the  yearly  rent  of  60h  By  a  covenant  m  the  lease,  the 
Plaintiff  was  to  take  down  two  of  the  cottages,  and  build  a  house 
npon  liie  site,  with  suitable  offices,  at  an  expense  of  not  less  than 
S002.,  of  which  1002.  was  to  be  allowed  him  out  of  his  rent.  The 
house  stood  upon  the  verge  of  the  demised  premises,  and  was  sepa* 
rated  from  a  meadow,  the  property  of  a  Mr.  Lock^  only  by  a  ditch, 
of  about  six  feet  wide,  wUch  was  admitted  to  be  comprised  m  the 
lease.    LoeVe  meadow  had  for  many  years  previously  been  occu- 
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pied  with  the  house  by  the  former  tenant  thereof,  at  a  yearly  rent 
of  9/.;  and,  upon  the  lease  of  the  house  and  premises  being  made 
to  tiie  Plaintiff,  he  became  a  tenant  from  year  to  year  of  the  mead- 
ow to  Mr.  Locky  at  the  same  rent  of  9Z. 

In  1834,  it  was  thought  advisable  that  the%house  should 
undergo  thorough  repair,  and  that  alterations  *and  improve-  [  *27  ] 
ments  should  also  be  made  in  it ;  but  before  theserepairs  or 
improvements  were  commenced,  Mr.  Frampton  purchased  the 
meadow  of  Loch.  A  treaty  then  proceeded  between  Frampton  and 
the  Plaintiff  with  rejgard  to  the  projected  repairs  and  alterations  in 
the  houre ;  and  it  was  proposed  to  extend  the  alterations  and  im- 
provements into  LocV%  meadow.  The  house  was  ultimately  altered, 
by  carrying  the  whole  of  it  back  to  the  very  edge,  if  not  over  the 
boundary  line  by  which  it  was  separated  from  the  meadow.  The 
principal  room  was  improved  by  the  addition  of  a  bow,  the  whole 
of  which  projected  into  LoeV%  meadow ;  the  garden-fence  was 
thrown  back  about  eighteen  feet ;  and  a  belt  of  trees  was  planted  m 
the  same  meadow.  The  cost  of  these  works,  amounting  to  about 
6602.,  was  piud  by  the  Plaintiff  and  Mr.  Frampton  nearly  in  moie- 
ties. A  memorandum  was  then  drawn  up  in  the  hand-writing  of 
Mr.  Frampton^  and  signed  by  the  Plwntiff,  in  the  following  words  :— 
'^  Mr.  Frampton  having  advanced  me  the  sum  of  8502.  towards  the 
additions  and  improvements  lately  made  by  me  to  the  house  and 
premises  at  Bayes  in  my  occupation,  in  addition  to  1502.  previously 
allowed  me  for  rebuilding  the  adjoining  cottage,  it  is  agreed  that  the 
rent  of  692.,  now  paid  for  the  house,  &c.,  and  field,  shall  be  in- 
creased to  802.  a-year,  clear  of  all  deductions  whatsoever,  com- 
mencingfrom  Christmas  last,  dated  the  3rd  day  of  February,  1836. — 
A.  Sutherland^ 

Mr.  Frampton  died  in  September,  1836,  having  devised  his  real 
estates,  including  LocVn  meadow,  to  trustees  upon  certain  trusts 
for  sale.  From  the  time  of  the  agreement  of  the  3rd  of  February, 
1836,  until  the  10th  of  June,  1840,  the  Plaintiff  held  the  two 
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properties  as  one  tenement,  and  paid  an  entire  rent  of  801.  to 
Frampton  daring  his  life,  and,  after  his  death,  to  his  devisees. 

*In  a  siut  wUch  was  instituted  for  the  administration  of  [  ^28  ] 
the  estate  of  Frampton^  Loek^a  meadow  was  ordered  to  be 
sold,  and  wns  described  in  the  particulars  of  sale,  as  in  the  occupa- 
tion of  the  Plaintiff  as  tenant  from  year  to  year,  at  a  rent  of  9{. 
The  Plaintiff,  by  his  solicitor,  attended  at  the  auction,  and  stated  to 
the  effect  that  the  meadow  was  held  by  the  Plaintiff,  under  the  cir 
cumstances,  for  the  residue  of  the  tenn  of  thirty-one  years,  and  that 
it  could  not  be  sold  otherwise  than  subject  to  the  right  of  the  Plaiir 
tiff.  The  sale  was  proceeded  with,  and  the  Defendant,  who  was  m 
the  room  and  heard  ihe  statement  of  the  Plaintiff's  solicitor,  became 
the  purchaser. 

On  the  10th  of  June,  1840,  the  Plaintiff  was  served  by  the  de- 
visees o{  Frampton  with  a  notice  that  LocV%  meadow  was  conveyed 
to  the  Defendant,  and  that  he  was  entitled  to  the  rent  of  9Z.  per 
annum,  from  the  preceding  Midsummer.  On  the  11th  of  June, 
1840,  he  was  served  by  the  Defendant  with  notice  to  qmt  LoeV$ 
meadow,  which  was  followed  by  an  action  of  ejectment 

The  bill  prayed  a  declaration  by  the  Court  that  the  Plmtiff  was 
entitied  to  the  tenancy  and  occupation  of  LocVb  meadow  for  the 
residue  of  the  term  of  the  lease  of  the  10th  of  October,  1831,  and 
that  the  proceedings  in  ejectment  might  be  Restrained  by  injunction. 
The  Defendant,  by  his  answer,  denied  that  the  Plidntiff  had  ac- 
quired any  tide  to  the  meadow,  otiierwise  than  as  tenant  from  year 
to  year ;  and  said,  tiiat,  if  any  part  of  the  meadow  had  been  built 
upon,  he  did  not  consider  such  part  to  have  been  included  in  his  pniv 
chase,  and  he  made  no  claim  thereto.  He  also  alleged  tiiat 
Frampton  held  the  house  as  a  trustee,  and  held  the  ^meadow  [  *20  ] 
only  in  his  own  right,  and  that  he  had  no  power  to  annex  the 
house  to  the  meadow ;  and  a  deed  was  produced  in  evidence  for  ttie 
piurpoae  of  shewing  the  enstence  of  the  trust. 

(a)  1  Sim*  A  Bill.  4SS. 
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Mr.  Temple  and  Mr.  Eenjfan  Parker  for  the  Plua^fL 

Mr.  Simpkmson  and  Mr.  Faher  f(Hr  &e  Defendant 

The  argoments  are  stated  and  eeyerallj  caindeied  by  the  Vue- 
Chancdlor  in  his  judgnent. 


Viob-Chancbllor  : — 

In  order  to  bring  the  real  question  in  this  cause  at  once  to  issue, 
I  may  observe,  that  the  Defendant  cannot  be  in  a  better  position 
than  Frampton  would  have  been  if  living.  The  Plaintiff  being  m 
the  occupation  of  the  meadow  in  question  at  the  time  of  the  De- 
fendant's purchase,  he  must  be  affected  with  notice  di  the  interest, 
whatever  it  may  be,  which  the  Plidntiff  had  in  it.  Allen  v.  Aniho- 
ny(a).  But  independentiy  of  this  rule  of  law,  it  i5  proved,  and 
indeed  admitted,  that  the  Defendant,  at  the  time  of  his  purchase^ 
had  notice  of  the  very  claim  which  the  Plaintiff  makes  in  this  suit. 
No  observation  has,  in  fact,  been  addressed  to  the  Court  on  the 
part  of  the  Defendant,  tending  to  shew  that  the  Defendant  stands  in 
a  different  pofidtion  from  FrampUm.  The  whole  argument  has  pro- 
eeeded  iqpon  the  supposition  that  the  Defendant  must  stand  or  fall 

by  the  case  made  against  FrampUm. 
[  *S0  ]        *I  proceed,  therefore,  to  inquire  whether,  if  Frampton 
were  living,  the  Phuntiff  could,  as  i^iunst  Um^have  establish- 
ed the  right  he  now  clauns  against  the  Defendant ;  and  the  answer 
to  this  question  will  detemune  the  Defendant'^  liability. 

The  equity  upon  which  the  Plaintiff  rests  his  case  is,  the  expen^ 
cUture  of  money  by  him  upon  the  house  and  premises  and  on 
Xoefs  meadow^  upon  the  fiEuth  of  an  alleged  afpreemeat  with  Framp- 

(«)  1  Mm  ass. 
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ion,  th&t,  in  oonsideration  of  that  expenditure,  the  Plaintiff  should 
have  a  lease  of  the  meadow,  commensurate  with  his  interest  in  the 
bouse  and  premises. 

The  Defendant  says,  that  no  such  agreement  is  sufficientlj  alleged 
in  the  bill  or  proved  in  the  cause.  And  further,  that,  if  both  of 
these  points  should  be  decided  against  him,  there  are  other  grounds 
vpon  which  he  may  successfully  rest  his  defence  to  the  bill,  and 
every  argument  which  ingenuity  could  suggest  has  been  urged  in 
support  of  the  Defendant's  case. 

The  Pluntiff  has  gone  into  evidence  both  oral  and  documentary. 
The  Defendant  has  ^ven  no  evidence,  except  by  calling  the  attest*' 
ing  witness  to  a  deed,  which  I  shall  hereafter  notice,  who  proves  Ins 
own  hand-writing  upon  the  deed  as  such  attesting  witness. 

Now  there  are  parts  of  this  case  which  are  free  from  all  doubt. 
It  is  clear  that  the  specific  repairs,  alteratic«is,  and  improvements 
which  were  made,  both  upon  the  house  and '  premises,  and  upon 
IjxX%  meadow,  were  determined  upon  by  Framipton  and  the  Plaifi- 
tiff  together ;  that  the  Plaintiff  was  to  be  and  was  the  actor  in  exe- 
cuting these  works ;  that  a  surveyor,  appointed  on  the  part  of 
VrampUm^  superintended  the  works  when  in  'progress ;  and  [  *81  ] 
that,  ultimately,  the  expense  was  borne  by  both  parties  in 
neariy  equal  proportions. 

Tating  these  fiM^ts  as  established,  I  shall  begin  by  assuming  that 
the  agreement  upon  which  the  Pluntiff  rests  his  case,  is  sufficiently 
alleged  in  the  pleadmgs,  and  proved  in  evidence ;  and  upon  this 
hypothesis,  I  shall  first  consider  the  points  which  have  been  urged 
at  the  bar  on  behalf  of  the  Defendant. 

The  first  pcnnt,  suggested  rather  than  pressed,  was,  that  the 
Plaintiff  being  in  possession  of  LocVb  meadow  as  tenant  from  year 
to  year,  the  expenditure  upon  the  property  did  not  unequivocally 
shew  that  it  had  proceeded  upon  some  atttecedeat  contract  with  the 
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landlord.  Undoubtedly,  it  is,  in  general,  necessary  that  an  act  of 
part  performance,  which  is  to  take  a  case  oat  pf  ike  Statute  of 
Frauds,  should  unequivocally  demonstrate  the  enstence  of  some 
contract  to  which  it  must  be  referred.  Morphet  v.  Jones  (a).  But 
if  the  act  of  extending  the  house  in  which  the  tenant  had  an  interest 
for  a  term  of  years,  into  the  meadow,  with  the  landlord's  consent, 
be  not  evidence  of  a  contract  between  them,  I  know  not  what  act  on 
the  part  of  a  tenant  in  possession  of  property  could  possibly  be  so 
considered.  Circumstances  much  less  stringent  have  been  deemed 
sufficient.  Sugden,  Vend.  ^'  Pur.  (J)).  And  if  the  case  of  Jlfuit- 
day  v.  Joliffe  ((?),  in  which  Lord  CoUenham  differed  from  the 
Vtce-Chancellor  of  England^  may  be  considered  as  correctly  illus- 
trating the  rule  of  this  Court,  as  to  the  acts  of  part  performance 
which  will  take  a  case  oat  of  the  statute,  the  alteration  of  the 

garden  fence,  and  making  the  plantation  in  the  meadow, 
[  *32  ]     would  bo  ^sufficient.    In  that  case,  the  expenditure  by  the 

tenant  was  in  draining  the  land,  and  the  Court  decreed  Mr. 
Joliffe  to  grant  him  a  lease,  upon  the  promise  of  which  it  was  said 
the  expense  of  draining  had  been  incurred. 

It  was  next  ssdd,  that  the  justice  of  the  case  would  be  satisfied 
by  giving  to  the  Plaintiff  so  much  of  the  meadow  as  the  house 
stands  upon,  which  the  Defendant  offered  to  do.  To  the  suggestion, 
that  justice  would  be  satisfied  by  doing  this,  I  cannot  accede ;  for 
some  additional  portion  of  the  meadow  would  be  essential  to  the  en- 
joyment of  the  house.  The  rules  of  this  Court,  however,  will  not 
permit  me  so  to  consider  the  case.  If  the  acts  dene  by  the  Plain, 
tiff  are' to  be  considered  as  acts  of  part  performance,  taking  the  case 
out  of  the  operation  of  the  statute,  the  rules  of  the  Court  entitie 
him  to  prove  the  entire  agreement  which  the  acts  relied  upon  were 
intended  partly  to  perform.  The  act  of  building  part  of  the  house 
upon  the  meadow,  was  an  act  affecting  the  whole  tenement — ^name* 
ly,  Loek^s  meadow ;  and  not  that  part  of  it  only  upon  which  the 
house  stands.  The  case  of  Munday  y.  Joliffe  will  apply  also  to  this 
part  of  the  present  case, 

(a)  1  Swans.  172  (6)  VoLL  p.  SO,  10th  ed- 

(c)  4  My*.  &  Cr.  (not  yet  piiblisli3d). 
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A  third  point  taken  bj  the  Defendant  was,  that  the  time  for 
irhich  the  Plaintiff  was  to  hold  and  occupy  the  meadow  was  not 
proved.  The  memorandum  of  the  3rd  of  February,  1836,  which  is 
in  FramptarCs  hand-writing,  does  not  mention  the  term  during  which 
the  Plaintiff  is  to  hold  the  meadow',  for  which,  in  conjunction  with 
the  house  and  premises  in  the  lease,  the  rent  of  80/.  is  to  bo  paid, 
and  no  other  evidence  is  given  specifically  applicable  to  that  point. 
But  I  cannot,  for  that  reason,  consider  that  the  Plaintiff  h^  not 
proved  enough  to  support  the  allegation  in  his  bill,  that  the  time  for 
which  he  was  to  hold  the  meadow  was  to  be  commensurate 
with  his  ^ease  of  the  house.  His  interest  in  every  part  of  [  •SS  ] 
the  meadow  must  have  been  intended  to  be  the  same.  It 
could  not  have  been  intended,  that  he  should  hold  that  part  of  the 
meadow  upon  which  the  house  stood  for  one  term,  and  the  residue  of 
the  meadow  for  another.  And  about  the  term  for  which  he  was  to 
hold  80  much  of  the  meadow  as  the  house  stood  on  tiiere  can  be  no 
doubt.  But  the  reservation  of  one  entire  rent  of  80!.  for  the  entire 
property,  consisting  of  the  house  and  premises  in  the  lease  of  Octo- 
ber, 1831,  and  of  the  meadow,  are  sufficient  to  determine  the  ques. 
tion.  The  80/.  was  to  be  paid  for  the  whole  and  every  part  cf  the 
oonsolidated  property,  and  was  to  endure  for  the  same  period  as  to 
each  part  of  that  property.  There  is  nothing  to  justify  an  apportion, 
ment  of  the  rent,  nor  any  gmde  for  such  apportionment.  The  whole 
must  continue  for  the  same  time. 

The  next  point,  and  one  which  was  strongly  urged  upon  me,  was, 
that  it  appeared  by  the  answer  and  by  the  deed,  as  to  which  the 
Defendant  had  examined  his  only  witness,  that  Frampton  was  not 
beneficial  owner  of  the  house  and  premises  comprised  in  the  lease  ; 
but  only  a  trustee  for  others,  and  (to  use  Mr.  Faber^s  expression) 
there  was  a  want  of  mutuality  in  the  agreement  which  this  bill 
seeks  to  enforce.  It  was  insisted,  that  Frampton  could  not  have 
compelled  the  Plaintiff  to  accept  a  lease  of  the  meadow ;  and, 
therefore,  Fra7fqft<m  could  not  be  compelled  to  grant  such  a  lease 
to  the  PImntiff.  I  must  observe,  in  the  first  place,  that  it  is 
nowhere  suggested,  that  the  Plaintiff  had  notice  of  the  trust  charac- 
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tor  which  it  is  now  sud  that  Frampton  filled  at  the  time  Of  the 
agreement.  Nor  does  it  appear,  even  from  the  deed  prodaced, 
that  Framptony  ia  his  character  of  trustee,  could  not  lawfully  have 

granted  the  lease  of  October,  1831.  Nor  does  the  deed 
[  *84  ]     appear  necessarily  to  identify  *the  property  comprised  in 

it  with  the  house  and  premises  in  question  in  this  cause. 
The  objection  in  my  opnion  b  not  well  taken.  Frampton  had 
clearly  power  to  grant  a  lease  of  the  meadow,  for  of  that  he  was 
owner  in  fee,  and  he  could  not  have  been  heard  to  say,  that  he 
would  not  grant  such  lease,  only  because  he  could  not  make  a  title 
to  the  rest  of  the  property.  The  doctrine  of  this  Court,  which  is 
commonly  expressed  by  saying  ^'  contracts  must  be  mutual,"  have 
no  application  to  a  case  like  this.  A  vendor  cannot  make  a  pur- 
chaser take  an  estate  with  a  bad  title  ;  but  the  purchaser  may  com. 
pel  the  vendor  to  give  him  the  estate  with  such  title  as  he  has.  A 
party  who  has  not  signed  an  agreement  relating  to  lands,  may  en. 
force  it  against  one  who  has  signed  it,  although  from  want  of  his 
own  signature  he  could  not  himself  have  been  compelled  to  exe- 
cute it. 

The  only  remaining  point  in  the  defence,  except  that  which  I 
reserved  at  the  outset,  was,  that  the  agreement  between  the  parties 
was  reduced  into  writing,  and  is  contained  in  the  memorandum  of 
the  3rd  February,  1836  ;  and  that,  as  the  duration  of  the  tenancy 
18  not  specified  therein,  the  Court  cannot  introduce  it  into  the  agree, 
ment  between  the  parties ;  for  that  would  be  to  add  a  term  by  parol 
to  a  written  agreement,  which  the  Court  cannot  do.  From  what  I 
have  already  said,  it  will  have  been  seen  that  I  am  of  opinion  that 
the  memorandum  of  the  3rd  of  February,  1836,  taken  in  connex- 
ion  with  the  facts  of  the  case,  to  which  I  consider  myself  clearly 
at  liberty  to  refer,  does  itself  ascertain  the  intended  duration  of  the 
Plaintiff's  tenancy  of  the  maadow,  although  it  jjioes  not  mention  it. 
Independently  of  this,  although  the  bill  is  not  very  conveniently 
framed  for  the  purpose,  I  think  myself  at  liberty  to  read  the  bUl  as 
allcgmg  a  substantive  agreement  by  parol,  on  the  part  of 
[  *85  ]    FrawpUm^  to  grant  alease  of  the  ^meadowfor  a  tenn  com- 
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mensuraie  "widi  the  Plaintiff's  interest  in  the  house,  at  an  entire 
rent  of  80/.  for  the  whole  property.  If  the  pleadings  may 
be  80  read,  there  is  nothing  in  law  to  prevent  a  plsuntiff,  (who  has 
proved  an  act  of  part  performance  taking  the  case  out  of  the  statute,} 
from  proving  the  parol  agreement  he  has  alleged,  only  because  some 
of  Uie  terms  of  that  agreement  are  in  writing,  and  ngned  by  the 
party  charged.  He  may  use  the  memorandum  of  the  3rJ  of  Feb- 
mazy,  1836,  in  conjunction  with  the  other  evidence  in  the  cause, 
for  the  purpose  of  provmg  the  terms  of  the  substantive  parol  agree, 
ment  alleged  in  the  bill.  But,  for  the  reasons  ahready  stated,  it  is 
unnecessary  to  go  into  that  point,  the  memorandum  being,  in  my 
opinion,  sufficient  in  itself  to  ascerttdn  aQ  the  terms  of  the  agree- 
ment, including  the  term  far  which  the  lease  of  the  meadow  was 
to  endure.       * 

The  only  question  which  remains  for  eonaderation  is,  that  which 
I  have  hitherto  supposed  to  have  no  place  in  the  cause.  Has  the 
Plaintiff  sufficiently  alleged  in  hb  bill,  and  proved  in  the  cause,  such 
an  agreement  as  will  entitle  him  to  the  decree  he  asks  by  his  biQ  ? 
I  reserved  this  point  for  the  last,  because  it  was  the  point  most 
strongly  insisted  upon  by  the  Defendant's  counsel  at  the  bar,  and 
because  I  was  unable,  at  the  hearing  of  the  cause,  to  satisfy  myselt 
what  the  agreement  was,  which  the  bill  alleged.  I  have  since  read 
the  bill,  and  I  will  now  state  the  two  grounds,  upon  either  of  wbich  I 
tlunk  the  Plaintiff's  case  sustainable. 

!nie  first  ground  is,  that  the  bill  docs  sufficiently  allege  an  agree- 
ment by  FrampUm^  before  the  Plaintiff  expended  his  money,  to 
grant  to  the  Plaintiff  a  lease  of  the  meadow,  commensurate  wiHi  his 
interecrt;  in  the  house,  as  an  inducement  to,  and  considera- 
tion for,  his  doing  !the  repairs,  alterations,  and  improve-  [  *86  ] 
ments,  proposed  by  Frampton.  The  second  ground  is, 
tiiat  there  was  a  sufficient  consideration  to  support  the  agreement 
which  was  come  to  between  the  parties  after  the  expenditure.  I  do 
not  say  that  either  of  these  propositions  is  alleged  in  the  bill  with 
the  precirioo  of  which  the  ease  is  c^>abl6,  and  which  would  hav« 


*•*-'*' 
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relieved  the  Court  from  all  difficuUy  upon  the  subject.     But  I  think 
the  whole  tenor  of  the  bill  bears  out  the  construction  I  put  upon  it. 

The  bill,  after  noticing  Mr.  Frampt<nCs  proposal  to  the  Plaintiff, 
as  to  the  repdrs,  alterations,  and  improvements  referred  to,  and 
stating  the  arrangement  made  between  the  Plaintiff  and  Frampton^ 
upon  the  Plaintiff's  suggestion,  that  the  Plaintiff  should  apply  to 
Loek  to  sell  the  meadow  to  Franqfton^  proceeds  as  follows: — 
*'  That  J.  A.  Frampton  expressed  his  assent  to  such  suggestion, 
and  inquired  if  Plaintiff  thought  that  the  said  Mr.  Lock  would  be 
disposed  to  sell  the  meadow,  as,  if  so,  he  J.  A,  Frampton  would 
certainly  purchase  it  and  attach  it  to  the  other  premises  ;  and  J.  A. 
FrampUm  ultimately  requested  Plaintiff  to  see  Mr.  Lock^  and  to 
endeavour  to  effect  an  arrangement  with  him  for  the'purchase  of  tbe 
meadow,  and  which  Pluntiff  undertook  to  do ;  and  it  was  then 
arranged  between  Plaintiff  and  J»  A.  Frampton^  that  the  aforesaid 
projected  alterations  and  improvements  should  not  be  commenced 
until  the  result  of  the  negotiations  with  Mr.  Lock  should  be  known, 
he  J,  A.  Frampton  observing,  that,  if  he  became  the  purchaser  of 
the  meadow,  it  might  be  desirable  to  take  in  part  thereof  as  a  gar- 
den, and  also  to  increase  the  house,  by  extending  a  part  of  the  pro- 
posed new  buildings  beyond  the  boundary  line  between  the  two 
properties,  in  which  case  the  part  so  extended  would  necessarily  pro- 
-ect  into,  and  be  erected  on,  the  meadow,  or  some  part  thereof/' 

r  *37  J  *Now,  what  sense  am  I  here  to  put  upon  the  word 
attach.  The  Plaintiff  had  the  possession  of  the  field  at 
the  time  as  tenant  from  year  to  year,  and  had  suggested  to  Framp- 
ton yZ&  a  reason  for  purchasing  the  field,  the  improved  value  it 
would  confer['upon  the  house.  The  promise  to  attach  the  meadow 
to  the  house,  when  addressed  to  the  lessee  of  the  house  and  meadow, 
who  was  about  to  spend  money  upon  the  house,  can  have  no  rational 
interpretation  but  tiiis,  that  the  meadow  should  be  so  attached  to  tbe 
house  that  the  two  should  be^enjoyed  together. 

Tbe  burthen  alleges,  that,  on  the  18tii  of  October,  1884»  Framp- 


GASES  IN  CHANCEBT.  38 

1^1  I  ■■ill.      II  ■  ■  I  .  ■  ■  I   a.i  I         .i^  ■  ■ 

1841^— Sutherland  t.  Briggt. 

ton  informed  the  Plaintiff  t'aat  the  purchase  of  the  meadow  was 
completed)  and  in  that  letter  he  treated  the  meadow  aa  part  of  the 
premises  to  be  occupied  by  the  Plaintiff  for  the  residue  of  the  term 
of  Ms  lease.  The  bill  further  alleges,  that  the  alterations  and 
improToments  in  question  could  not  have  been  made,  unless  it  was 
contemplated  and  intended,  as  the  fact  was,  that  the  meadow  was 
thenceforth  to  be  onited  to  the  house,  and  to  be  held  and  enjoyed 
therewith  by  the  Plaintiff  for  the  reridue  of  the  term  of  his  lease. 
The  bill  then,  after  stating  a  meeting  between  the  Plaintiff  and 
Fntrnptouj  at  which  tiie  then  projected  alterations  and  improve- 
ments were  discussed,  proceeds  as  follows:--*^'  That,  in  so  pointing 
out  the  said  alterations  and  improvements  to  Mr.  Denty  it  was  dis- 
tinctly stated  and  understood,  that  the  same  were  to  be  made  with 
reference  to  the  field  being  attached  to,  and  forming  one  occupaa- 
cy  with,  the  house  and  prenuses,  and  in  such  comprehensive  and 
substantial  a  manner  as  that  the  same  nught  be  permanentiy  bene- 
fidal  thereto;  and,  accordingly,  it  was  arranged,  among  other 
things,  tiiat,  besides  a  part  of  the  house  being  converted  mto  a 
dining-room  or  parlour  extending  into  the  field  as  aforessud, 
*the  whole  of  the  sud  back  part  of  the  stud  house,  forming  [  *S8  J 
a  range  of  bmlding,  comprismg  the  kitchen,  wash-house, 
stable,  and  coach4iouse,  should  be  entirely  taken  down  and  rebuilt 
on  an  enlarged  scale,  by  extending  the  same  along  the  whole  length 
thereof  into  the  said  field." 

There  are  numerous  other  passages  in  the  Irill  to  the  same  effect 
18  those  I  have  cited.  Those,  however,  are  sufficient  to  illustrate 
the  grounds  I  go  upon,  in  holdmg  that  this  bill  sufficientiy  alleges  an 
agreement  between  the  parties,  that  the  meadow  should  be  annexed 
to  the  house,  for  a  term  commensurate  with  the  Plmtiff 's  interest 
therem,  before  the  Plaintiff  agreed  to  expend  his  money  upon  the 
premises. 

Whether  this  be  so  or  not,  I  am  clearly  of  opinion  that  there  was 
a  sufficient  coutideration  for  the  agreement,  which  is  evidenced  by 
the  memoraiidum  of  the  Srd  February^  1836. 

Vol.  L  6 
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In  the  course  of  the  argamenty  the  correspondenoe  between  the 
parties,  which  is  in  eyidence,  was  much  commeiited  upon  by  .the 
Defendant's  counsel.  Now,  without  saying  that  that  eorrespoBf 
donee  piDves  the  Pluntifs  case,  I  am  safe  in  saybg  that  it  no* 
where  contradicts  it.  In  fact,  I  think  it  strongly  supports  the 
Plaintiff's  case  ;  for  it  manifestly  treats  the  meadow  and  house  aa 
one  concern,  when  the  subject  of  the  alterations  and  repairs  is 
under  discussion.  But  it  is  not  in  that  pomt  of  view  that  I  connder 
that  correspondenco  as  important;  that  importance  principally 
consists  in  shewing  that  it  was  upon  JVampton't  invitatioQ  that  the 
Plaintiff  expended  his  money  upon  the  premises. 

The  Plaintiff  is  therefore  entitled  to  a  decree,  according 
[  *39  ]  to  the  prayer  of  his  bill ;  but  if  the  Defendant  *reqmres  it, 
I  shall  further  declare,  that  a  deed  shall  be  executed  for 
carrying  mto  effect  the  agreement  of  the  parties,  and  ref^  it  to  the 
Master  to  settle  the  same,  in  case  the  parties  differ.  The  Defendant 
must  pay  the  costs  of  the  suit  to,  and  including,  the  hearing.  I 
make  no  order  now  as  to  subsequent  costs,  because  the  conduct  of 
the  parties  may  influence  the  right  to  those  costs. 


Declare  that  the  Phdntiff,  his  executers,  adnunisfarators,  and  as- 
signs, is  and  are  entitled  to  the  tenancy  and  occupation  of  the  field 
or  piece  of  meadow  land  in  the  pleadings  mentioned,  until  the  expi- 
ration of  the  lease,  dated  the  10th  of  October,  18S1 ;  or  Urn  sooner 
determination  thereof,  by  any  act  done  or  committed  by  the  PkuD- 
tiff,  bis  eicecutors,  administrators,  or  asngns.  And  the  Defimdant  is 
to  execute  to  the  Plamtiff,  at  the  Plaintiff's  expense,  a  lease  of  the 
said  field  or  pece  of  meadow  land,  for  the  term  during  wUdi  he  is 
hereby  declared  entitled  to  the  tenancy  and  oecupation  thereof. 
And  the  Plamtiff  is  to  execute,  at  his  expense,  a  counterpart  of  such 
lease  for  the  Defendant.  And  by  the  consent  of  the  Defendant,  it 
U  ordered,  that  the  rent  to  be  reserved  in  respect  of  the  said  field  or 
I  iece  of  meadow  land  shall  be  9/.  per  annum.  And  let  it  be  referred 
t>  the  Master  m  rotation,  to  setfle  the  sud  lease  of  fcc,  in  case  the 
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parties  differ  abou:  the  same ;  aad  in  aetOing  the  said  lease,  the  Mas. 
ter  is  to  hare  regard  to  the  lease  of  the  10th  of  October,  1831. 
And  let  the  iajanction  be  continued,  and  let  the  Master  take  an  ao- 
oount  of  irhat  is  due  from  the  Plaintiff  to  the  Defendant,  in  respect 
of  the  arrears  of  rent  of  the  said  field,  &c«,  after  the  rate  of  9L  per 
aanom.    And  let  the  Master  tax  the  Plaintiff  his  costs  of  this  suit 
up  to,  and  including,  the  hearing  of  the  same.    And  let  what  the 
Master  shall  find  to  be  the  amount  of  such  arrears  of  rent, 
together  wiih  the  ^expenses  of  the  said  lease  and  counter-     [  *40  ] 
part,  be  deducted  from  the  Plaintiff's  costs  of  this  smt,  when 
BO  taxed ;  and  [providing  for  the  costs  being  less  than  the  arrears  of 
rent  and  expenses  of  the  lease]  let  the  residue  of  such  costs  be  paid 
by  the  Defendant  to  the  Plaintiff.     And  any  of  the  parties  are  to  be 
at  liberty  to  apply. 


■  ■  ^  f 


Phillips  v.  Godinq. 

10  And  11  Deeomber. 

The  ftppIioAtiou,  under  die  Iftth  Order  of  1S2S,  for  leave  to  withdraw  replicatioB  aad 
amend  the  bill,  is  not  anfficientlj  supported  bj  an  affidaTit  of  the  solicitor  of  the 
Plaintiff;  that  the  proposed  amendment  is  material. 

SimAUi  the  affidavit  in  support  of  the  application  to  withdraw  replication  and  amend, 
under  the  15th  Order  of  1828,  should  specif/  the  natore  of  the  proposed  amend- 
ments. 

The  Phiintifi^  after  he  had  filed  a  replication,  applied  to  the  Mas- 
ter, for  leavej  under  the  15th  Order  of  1828,  to  withdraw  the  repli. 
cation,  and  amend  the  bill.  The  application  was  supported  by  an 
aflSdavit  of  the  Plaintiff's  solicitor,  who  deposed,  '^  that  the  draft  of 
the  intended  amendment  had  been  settled,  approved,  and  signed«by 
counsel ;  and  that  such  amendments  were  not  intended  to  be  made 
for  the  purpose  of  delay,  or  vexation ;  but  because  the  same  were 
material  to  the  Plaintiff's  case."    The  Master  gave  leave  to  amend 


Ifr.  SeUhfiddj  for  the  Defendant,  moved  to  discharge  the  order 
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of  the  Mastet,  on  seyeral  grounds :  one  of  which  was,  th^t  the  affida> 
yit  did  not  afford  information  upon  which  the  Master  or  the  Court 
could  properly  be  satbfied  that  the  matter  of  the  proposed  amend- 
ment   was   material.    Attorney' GenenU  v.  FUikmongtrtf    Compa- 

Mr.  SoupeUy  for  the  Plaintifil 

There  is  nothing  before  the  Court  from  which  it  can  be  inferred 
that  the  Master  has  not  exercised  a  proper  discretion.  The 
[  Ml  ]  terms  of  the  order  are  entirely  satisfied.  *The  order  does 
not  specify  by  whom  the  affidavit  is  to  be  made,  and  the 
solicitor  is  obviously  the  party  most  competent  to  make  it.  It  has 
never  been  the  practice  for  the  Master,  on  such  applications,  to  hear 
the  proposed  amendments,  or  have  their  materiality  argued  before 
him. 


Vicb-Chancbllor  : — 

This  was  an  application  to  discharge  an  order  of  the  Master,  giv- 
ing the  Plamtiff  leave  to  amend  his  bill  after  replication,  under  the 
15th  of  the  Orders  of  April,  1828. 

The  15th  Order  prondes, — ^^  That,  after  a  replication  has  been 
filed,  the  Phintiff  shall  not  be  permitted  to  withdraw  it,  and  to  amend 
the  bill,  without  a  special  order  of  the  Court  for  that  purpose,  made 
upon  a  motion,  of  wluch  notice  has  been  given ;  the  Court  being  sat* 
isfied  by  affidavit,  that  the  matter  of  the  proposed  amendment  is  ma- 
terial, and  could  not,  with  reasonable  diligence,  have  been  sooner  in- 
troduced into  the  bill." 

• 

The  jurisdiction  of  the  Court  in  this  respect  has  been  transferred 
to  the  Master,  without  altering  the  exigency  of  the  order. 

The  objections  taken  to  the  order  of  the  Master  were  three : — 
First,  insufficient  evidence  as  to  the  materiality  of  the  amendments ; 

(a)  4  Hjl.  4  Cr.  1. 
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secoDdy  insufficient  evidence  as  to  the  Plaintiff's  diligence ;  third^  the 
alleged  refusal  of  the  Master  to  allow  the  Defendant  time  to  answer 
the  affidavits  of  the  Plamliff. 

With  respect  to  the  two  first  objections,  the  15th  Order  requirmg 
the  Court  to  be  satisfied  by  affidavit  that  the  Plaintiff  is  en- 
titled to  the  benefit  of  the  Order,  *does  not  specify  by  whom  [  M2  ] 
tbe  affidavit  required  by  that  Order  is  to  be  made.  The 
18th  Order  had  made  provision  upon  this  point.  I  will  not  take  up- 
on myself  to  determine  that  an  application  under  the  15th  Order 
might  not  be  sustained  upon  the  evidence  of  persons  other  than  those 
whose  evidence  the  13th  Order  makes  indispensable.  But,  if  the 
Pliuntiff  attempts  to  support  his  application  under  the  15th  Order^ 
by  the  eiddence  of  one  only  of  the  two  persons,  both  of  whose  evi- 
dence is  required  by  the  13th,  I  think  it  impossible  for  the  Court, 
upon  a  reasonable  construction  of  the  Orders,  not  to  hold  such  evi- 
dence insufficient,  unless  the  witness  who  speaks  to  the  materiality 
of  the  matter  of  the  amendments,  ^ves  the  Court  some  better  means 
of  judging  of  such  materiality  than  the  mere  expression  of  his  own 
opinion.  This  is  plainly  Lord  CottenhanCB  opinion,  as  expressed  in 
The  Attomey- General  v.  The  Fishmongers*  Company;  and  I  can- 
not but  regret,  that,  in  fairness  to  the  Master,  his  attention  was  not 
called  to  that  case. 

I  may  further  observe,  by  way  of  caution  to  the  Plaintiff,  that  it 
may  deserve  his  consideration,  whether,  under  the  15th  Order,  it  is 
not  necessary  that  he  should  specify  the  nature  of  the  proposed 
amendments.  This  would  seem  to  be  necessary,  according  to  the 
report  of  what  fell  from  Lord  Oottenham  in  The  Attomey-Qeneral 
V.  The  Fishmongers^  Company^  and  what  I  understand  to  be  the 
practice  both  at  the  Rolls  and  in  the  Court  of  the  Vice-Chancellor  of 
England*  There  is  a  verbal  distinction  between  the  13th  and  15th 
Order,  which  may  justify  the  Court  in  requiring  the  nature  of  the 
proposed  amendments  to  be  speeified  in  applications  under  the  15th 
Order,  thoo^  this  be  not  required  in  practice  under  the  18th  Order. 
The  18ih  Order  requires  only  that  the  Court  shall  be  satisfied  by 
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affidavit  that  the  proposed  ameadmenta  are  "  eonHdered 
[  MS  ]    material."    TChe  15th  Order,  which   applies  to  a  latter 

state  of  the  cause,  requires  that  the  Court  itself  shall  be  satr 
isfied  that  the  proposed  amendment  ^^  is  material.*^  I  could  never 
|>e  satisfied  of  this  upon  the  oath  only  of  the  Phuntifrs  soUcitor  with- 
out knowing  the  nature  of  that  amendment. 

If  the  Plaintiff  should  renew  his  application  to  amend  his  biU 
before  the  Master,  the  question  of  duo  diligenoe  will  again  arise. 
I  i^ve  no  opinion  upon  the  sufficiency  of  the  evidence  already  before 
me  upon  that  point.  And  if  the  third  ground  of  appeal  had  any 
foundation,  the  Plaintiff  will  have  an  opportunity  of  removing  that 
also. 


^^•- 


J0NS8  V.  Smith. 

1S41.— November  tS,  and  tS.<--Dee.  t. 

A  party  before  adTancing  money  on  a  mortgage,  inquired  of  the  mor^;agor  and  hit 
wife,  whether  any  settlement  had  been  made  upon  their  marriage,  and  was  in- 
formed that  a  settlement  had  been  made  of  the  wife*8  fortone  only,  and  that  it  did 
not  indode  the  hosband's  estate  which  was  proposed  aa  the  security,  and  he 
afterwards  advanced  the  mortgage-money  without  having  seen  the  settlement  or 
known  its  contents  '.^^Hleld^  that  the  mortgagee  was  not,  under  the  drcnmstances, 
affected  wttl^  constmctire  notice  of  the  contents  of  the  settlement,  or  of  the  fkct 
that  the  settlement  comprised  the  husband's  estate. 

Negligence  may  be  eyidence  of,  but  it  is  not  in  law  the  same  thing  as,  mala  fides. 

The  doctrine  of  constructive  notice  applies  in  two  cases ;  first,  where  the  party 
charged  has  notice  that  the  property  in  dispute  is  incumbered,  or  in  some  way 
affected,  in  which  case  he  is  deemed  to  have  notice  of  the  facts  and  instruments,  to 
A  knowledge  whereof  he  would  have  been  led  by  due  inquiry  after  the  fact  which 
ho  actually  knew;  and,  secondly,  where  the  conduct  or  of  the  party  charged  evinces 
that  he  had  a  suspicion  of  the  truth,  and  wilfully  or  fraudulently  determined  to 
avoid  receiving  actual  notice  of  it.  [1] 

[1]  The  Lord  Cbancellor  on  the  affirmance  of  this  case,  1  Phil.  244,  lays  down 
the  rule,  that  where  a  party  U  informed  of  the  existence  of  an  instmment  wtdch  may, 
Imt  does  not  necessarily  affeei  the  property  ho  is  abont  to  pnrdiase,  or  upon  wUeh 
haiateadvaneemoaqriSBdit  isal  the  same  time  itated  that  tbe  initrament  does 
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A  mortgagor  haviDg  oalj  a  life-interest  io  the  mortgaged  premises,  BDd  a  mortgagee 
having  a  charge  both  of  the  life-interest  and  on  the  interest  in  remainder,  by  a 
joint  deed  appoint  a  receiver,  who  is  directed  to  pay  certain  debts,  expenses,  and 
the  chuge  on  the  tife-interest,  and  to  keep  down  the  interest  on  the  residne. 
The  mortgagee  dies,  and  afterwards  the  mortgagor.  The  receiver  continues  in 
receipt  of  the  rents  and  profits  after  the  death  of  the  mortgagor,  and  pays  some 
part  of  the  rents  to  the  representative  of  the  mortgagee : — 

Bdd,  that,  epon  the  oonstmction  of  the  deed,  the  possessioa  of  the  receiver  was  no! 
tfae  possession  of  the  mortgagee ;  bat  there  was  grouad  for  an  ioqairy  whether 
the  representative  of  the  mortgagee  by  any  acts  constituted  the  receiver  her 
agent  exclnsiTely. 

Bt  an  mdentare  of  mortgage,  dated  the  16tli  of  Augast, 
1810,  Thomai  JaneSy  being  seised  in  fee  of  ^certain  me&-    [  *44  } 

loages  and  fanns  in  the  county  of  Denbigh^  demised  the 

» 

not  affect  that  property,  if  he  acts  fairly  and  honestly,  and  believes  that  statement  to 
be  tme,  but  it  turns  ont  in  the  result  that  he  is  misled  and  the  Instrument  does  relet 
to  tfae  property, he  h  not  under  such  circumstances  to  be  fixed  with  notice.  He  ad- 
mits that  where  a  party  has  notice  of  a  deed,  which  from  the  nature  of  it  mdst  affect 
the  property,  or  is  told  at  the  time  that  it  does  affect  it,  he  is  considered  to  have  no- 
tice of  the  contents  of  the  deed,  and  of  all  other  deeds  to  which  it  refers ;  but  where  a 
party  has  notice  of  a  deed  which  does  not  necessarily,  which  may,  or  may  not  affect 
flie  property,  and  is  told  that  in  fact  it  does  not  affect  it,  but  relates  to  some  other 
property :  and  the  party  acts  fairly  in  the  transaction,  and  belieres  Ihe  representa- 
Cio&s  to  be  true,  he  is  not  fixed  with  notice. 

iSes  Green  v.  Winter,  4  John.  Ch.  B.  39.  Hawley  v.  CVamer,  4  Cowen  B.  717.-^ 
Botoe  v.  Qoodrieh,  3  Cenn.  B.  146.  Flagg  v.  Mann,  8  Sumner,  555.  S'raxier  o. 
Weston,  1  Barb.  Ch.  B.  220. 

A  pnrchaser  has  not,  by  lew,  constructiTe  notice  of  all  matters  of  record,  but  only 
eaeh  as  die  title  deeds  of  the  estate  refer  to,  or  put  him  upon  enquiry  for.  Dexter  tf. 
Hanis,  2  Mason  C.  C.  B.  691.  Justice  Story  in  this  case  says :  ^  There  is  no  such 
principle  of  la#,  as  that  what  is  matter  of  record  shall  be  constructive  notice  to  a 
pnrckaaer.  The  deetrhio  upon  thb  subject  as  to  purchases  is  this,  tint  they  are  af- 
fected with  censtractive  notice  of  all,  that  is  apparent  upon  the  face  of  the  title  deeds 
nnder  which  Aey  dalm,  and  of  such  other  fiiGts«as  these  ah-eady  known  necessarilyi 
put  them  upon  enquiry  for,  and  as  such  enquiry  pursued  with  ordinary  diligence  and 
prodCBoe  woold  bring  to  theur  knowledge.  But  of  no  other  fhcts,  extrinsic  of  the 
title,  and  oeUaltral  to  it,  no  constmcttve  notice  can  he  presumed,  but  It  must  be 
proved." 

The  raie  In  Sqnity  seems  to  be,  that  where  a  tenant,  or  other  person  is  in  posses* 
Ion  of  an  estate,  al  the  time  of  the  pnrchase,  the  purchaser  is  put  upon  enquiry  as  to 
hie  tide ;  and  if  he  does  not  enquire,  he  is  bound  in  the  same  manner,  as  if  he  had 
enquired,  and  had  positiive  aotios  of  the  title  of  the  party  in  possession.  Gonvemeor 
V.  Lynde,  2,  Paige  800.    Grimstone  o.  Carter,  8  Paige,  421.    Spafford  o.  Manning, 
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same  to  Roger  Jones  for  the  t^rm  of  500  years,  subject  to  a  proviso 
for  cessor  of  the  term,  on  payment  of  800/.  and  interest.  After 
mesne  asngnments  by  way  of  farther  charge,  the  premises,  by 
indenture,  dated  the  23rd  of  October,  1817,  became  vested  in  Samr 
uel  Bennett^  for  the  residue  of  the  term,  to  secure  the  repayment 
of  20002.  and  interest.  In  the  year  1819,  Tkmae  Jones  died, 
having  devised  the  premises  to  his  son  Damd  JoneSj  in  fee,  subject 
to  the  term. 


6,Pftige,8S3.    Ilagg  v.  Mann,  2,  Snmacr,  564.    Johnston  e.GUncy,  4  Blackf.R.M. 
Moreland  v.  Lemoster,  4  Blackf.  R.  986. 

Sngden  on  Vend,  and  Parchasen,  ch.  17,  p.  743, 748, 4  Kent's  Com.  8d  ed.  179.— 
Daniels  v.  Darison,  16  Yes.  849.  Taylor  o.  Sabbert,  S  Vet.  Jr.  440.  HaU  v,  8mith« 
14  Yes.  426.  Ejra  v.  Dolphin,  S  B.  &  Beatt  SOl.  FoweU  v.  Dillon,  S  B.  &  BeatL 
414,421. 

Bat  constmctiye  notice  of  this  sort  does  not  extend  beyond  the  title  of  the  party  in 
possession,  aod  the  purchaser  is  not  ordinarily  bound  to  know,  or  presumed  to  have 
notice  of  the  title,  nnder  which  the  party  in  possession  claims  or  deriTOs  his  own  title* 
Flagg  t;.  Mann,  2  Sumner,  556.  McMeachan  v,  Griffing,  3  Pick.  B.  149.  Bee  also 
NewhaU  0  Tierce,  5  Pick.  B.  450. 

Knowledge  that  another  has  claims  to  lan4  is  enough  to  put  a  party  on  enquiring 
and  charge  him  with  prcsnmptiTe  notice  and  this  on  the  ground  that  where  the  law 
imputes  to  a  purchaser  knowledge  of  a  fact,  of  which  the  exercise  of  common  pra- 
deuce  and  ordinary  diligence  must  have  apprised  him.  Hinde,  et  al.  o.  Yattier,  et  al. 
1  McLean,  118.    Jackson  v.  Cadwell,  I  Ck>wen*s  R.  622. 

It  is^a  general  ntle,  that  whatever  is  sufficient  to  pnt  the  party  npon  faiquiry  b  good 
notice.  Where  a  party  has  knowledge  of  the  facts,  he  has  notice  of  the  legal  conse- 
qnenoes  resulting  from  those  facts.  Pendleton  v.  Fay,  2  Paige,  202.  The  Ploughtry 
1  Qallis's  C.  C.  R.  41.  Yagne  reports  and  rumours  from  strangers  and  suspicions  of 
notice,  though  a  strong  suspicion,  are  not  sufficient  grounds  on  which  to  cfaafge  a  pnr> 
chaser  with  notice  of  a  title  in  a  third  penon.    Plagg  v.  Mann,  2  Sum.  100. 

Where  the  purchaser  employs  an  attorney  to  examine  the  title  to  the  prcmisea 
which  he  is  about  to  purchase,  notice  to  the  attorney  of  the  equitable  daim  of  a  third 
person  to  such  promises  is  construdiye  notice  to  such  purchaser.  Griffith  v,  Griffith, 
9  Paige  B.  315. 

The  rule  that  a  purchaser  is,  in  equity  chaigeable  with  constructiTe  notice  of  fa<*ts 
and  circumstances  which  came  to  the  knowledge  of  his  attorney  or  agent  for  the 
purchase  or  in  the  examinalion  of  the  title,  and  that  notice  of  a  deed  is  constructiTe 
notiee  of  the  oontents*thercof,  does  not  apply  to  the  controTenies  between  the  vendor 
and  purchaser  in  relation  to  their  own  rights.  The  rale  is  only  adopted  for  the  pro- 
tection of  the  prior  Eqpiitable  rights  of  third  persons,  against  subsequent  pniehasers 
who  daim  m  hostilily  to  sndi  rights.    Champlin  i^.  Laytin,  6  Paige  B.  189. 
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David  Jonu^  by  a  settlement,  dated  the  31st  of  Augast,  1820, 
made  upon  his  marriage  with  the  Defendant  Sarahj  then  Sarah 
SdriUify  in  consideration  of  the  marriage,  and  of  the  sum  of  1000/,^ 
the  fortune  of  his  intended  wife,  conveyed  the  premises  to  the  use 
of  himself  for  life,  with  remainder  to  the  use  of  Thama9  Sardey^ 
the  brother  of  Sarah,  during  the  life  of  Pavid  Jonet^  to  prcServe 
oontiogent  reminders,  with  remainder  to  the  use  and  intent  that 
Sarah  should  receive  out  of  the  premises  an  annual  sum  of  1001.^ 
bj  way  of  jointure,  in.  bar  of  do:wer,  with  remainder  to  the  first  and 
other  sons  of  the  marriage  in  t^,  with  remaind^  to  David  Jone$ 
m  fee.  In  the  same  settlement  was  contained  a  power  for  David 
Jones  to  charge  the  property  with  the  sum  of  20001.,  and  covenanta 
by  him  that  the  premises  were  free  from  inoumbranees,  for  quiet 
eqjoyment,  and  that  he  would  keep  down  the  interest  of  such  auma 
of  mon^  as  should  be  charged  upon  the  premiaes  by  virtue  of  th^ 
power. 

The  Plaintiff^  John  Lhyd  Janez,  was  the  eldest  son  of  the  marr 
riage. 

In  the  year  1823,  the  sum  of  20502.  being  due  to  ^omudi 
Bennett  for  principal  and  interest,  David  Jones  applied 
to  Thomas  Smith,  an  attorney  of  Chester,  for  an  'advance  [  *45  } 
of  money  on  mortgage  of  the  premises,  and  to  enable  him 
to  pay  off  Bennett.  In  the  negociations  which  then  took  place^ 
Thomas  Smith  was  not  informed  of  the  fact,  that  the  premises  were 
comprised  in  the  settlement  of  August,  1820.  The  communication^ 
which  was  made  to  him  concerning  that  settlement,  so  far  S3  it  ap- 
peared, wasf  shewn  by  a  letter  written  by  Thomas  Smith,  in  answer 
to  au  application  made  to  him,  after  ho  knew  of  the  settlement,  for 
information  as  to  the  value  of  the  property,  and  the  amount  of  in< 
cumbrances  upon  it ;  and  also  by  the  deposition  of  Sarah  Janes^ 
who  released  her  annuity  under  the  settlement,  to  be  a  coippetent 
Tfitness  for  the  plaintiff  in  the  cause. 


The  evidence  of  Sarah  Jowz  waa  aa  foUowi  i— ^^  The  fimi  tim  ( 
Vol,  I.  7 
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became  acquainted  with  Thomas  Smith  was  in  the  summer  of  1823. 
He  came  to  Acre  House  for  the  purpose  of  seeing  the  property  of 
my  late  husband,  before  he.  put  a  mortgage  upon  it.  I  was  present 
on  that  occasion,  and  no  one  else  but  my  child.  On  that  occasion, 
Thomas  Smith  asked  me  a  question  as  to  the  settlement  made  on 
my  iSarriage  with  David  Jones.    The  question  he  asked  me  was, 

*  How  did  you  come  to  bestow  your  all  on  so  needy  a  person  ?'  I 
replied,  '  I  have  not  been  quite  so  improvident  and  simple  as  that.' 
He  said,  ^  I  understand  you  had  a  pretty  good  fortune.'  I  told  him 
what  I  had,  and  that  my  friends  had  taken  care  of  me  before  my 
marriage.  He  said,  ^In  what  way?  Had  you  a  settlement?' 
I  replied,  '  Tes,  I  had.'    He  then  asked  me  where  it  was,  and  said? 

*  I  must  see  it.*  I  said,  '  It  was  with  my  brother.*  This  convert 
sation  took  place  before  dinner.  No  other  person  excepting  my 
said  child  was  present  at  it.  She  is  dead.  After  dinner,  Thomas 
Smithy  addressing  my  husband,  said,  ^  I  understand  this  good  lady 

has  taken  care  of  herself,  and  I  must  see  the  settlement.' 
[  MB  ]  My  husband  replied,  that  he.Vas  afraid  that  he  (^Thom- 
as Smith)  could  not  see  it  without  displeasing  my  aunt, 
who  he  said  was  a  rich  old  lady,  and  it  might  be  an  injury  to  him 
(my  husband) ,  or  words  to  that  effect.  Thomas  Smith  asked  if  he 
could  not  see  it  without  her  knowing  it  ?  More  was  said  upon  the 
subject  which  I  do  not  exactly  recollect ;  but  my  husband  at  length 
promised,  that  he  would  try  and  get  it  from  my  brother  for  the  said 
Thomas  Smith,  There  was  no  one  else,  excepting  Thomas  Smith, 
my  husband,  and  myself,  present  when  this  last  conversation  took 
place.  At  that  time,  to  the  best  of  my  knowledge,  Thomas  Smith 
had  not  advanced  my  husband  any  money.  When  I  last  saw  the 
settlement,  it  was  in  the  possession  of  Thomas  Smithy  who  then 
refused  to  deliver  it  to  me,  saying,  that  he  would  keep  it  with  the 
deeds,  where  it  ought  to  have  been  long  ago ;  and  that  neither 
Mr.  Jones  nor  I  had  anything  to  do  with  the  property,  as  it  was 
entailed.  I  told  him  I  was  very  sorry  for  it, — that*  I  did  not  know 
that  it  was  entailed,  or  that  there  was  any  more  than  my  10002. 
settled  upon  it."  The  statement  of  the  same  transaction  in  the 
letter  of  Utamas  Smiikj  which  was  also  produced  on  behalf  of  the 
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Plaintiff,  was  as  follows  : — ^^  At  the  times  I  made  the  advances, 
both  Jo7ie8  and  his  wife  solemnly  assured  me,  and  indeed  offered  to 
make  oath,  that  no  settlement  was  made  of  his  estates  on  their  mar- 
riage ;  but  that  a  settlement  was  made  upon  her  of  her  fortune  of 
10002.  only.     I  placed  confidence  in  Iheir  statement.'' 

The  result  of  these  communications  was,  that  Thomas  Smith 
advanced  to  David  Jimes  a  sum  of  28002. ;  and  in  consideration 
thereof,  by  an  indenture  dated  the  1st  of  November,  1823,  made 
between  Samuel  Bennett^  of  the  first  part ;  David  Jones,  of  the 
second  part ;  and  Thomas  Smith,  of  the  third  part,  the  premises 
were  assigned  unto  Thomas  Smith  for  the  remainder  of  the 
term  of  five  'hundred  years,  subject  to  redemption  on  [  MT  ] 
payment  of  2800Z.  and  interest.  Several  other  sums  were 
subsequently  advanced  by  Smith  by  way  of  further  charge,  the  last 
of  which  was  on  the  28th  of  February,  1824,  'and  the  whole  sutn 
then  advanced  by  Smith,  on  the  security  of  the  premises,  amounted 
to  4000/. 

The  letter  of  Thomas  Smith  which  has  been  referred  to,  and 
which  was  <?ated  in  October,  1826,  contuns  a  statement  of  the  time 
at  which  he  became  acqusdnted  with  the  particulars  of  the  settle- 
ment of  August,  1820.  He  there  says : — ^^  Previous  to  the  last 
Muthin  Assizes  they  applied  to  me  for  a  further  loan,  which  I  con- 
tented to  advance  upon  having  a  deed  in  trust  to  sell,  and  a  fine 
levied  by  Jones  and  his  wife,  and  I  then  required  a  sight  of  the 
BetUement:  this  was  at  last  brought  to  me;  and,  to  my  great 
surprise,  I  found  it  to  be  a  settlement  of  his  estates  previous  to  his 
marriage  ;  in  consequence  of  which  I  declined  advancing  the  money. 
Janes  and  his  wife  solemnly  declare  that  they  never  gave  instruc- 
lions  for  the  settlement,  and  that  they  never  knew  the  contents  until 
it  was  brought  to  me,  which  was  a  few  days  before  the  last  Ruthin 
Assizes." 

By  imdenture,  dated  the  26ih  of  September,  1829,  made  by 
Damd  Jones,  and  Sgrah  lua  wife,  of  the  first  part,  Thomas  Smithp 
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of  the  second  part,  and  Thomas  Parry ,  of  the  third  part,  reciting 
all  the  preceding  indentures,  and  reciting,  that,  at  tlie  time  of 
making  the  said  advances,  the  settlement  of  August,  1820,  was 
entirely  suppressed  and  kept  from  the  knowledge  of  Thomas  Smith, 
and  that  David  Jones  had  agreed  to  execute  his  power  under  that 
settlement  for  better  securing  of  2000/.,  part  of  the  40001.,  and 

Sarah  Jones  had  agreed  to  postpone  her  annuity  to  that 
[  *48  ]     charge,  David  Jonts^  in  execution  of  that  power,  by  *con- 

sent  of  Thomas  Smith,  and  with  the  privity  and  consent 
of  Sarah  Jones,  demised  the  premises  to  lliamas  Parry  for  the 
term  of  1000  years,  in  trust  for  securing  the  2000/.  to  Thomas 
Smith, 

By  a  deed  of  the  28th  of  September,  1829,  the  life  interest  of 
David  Jones  in  the  premises  was  charged  with  the  further  sum  of 
}200{.  due  to  Thom'as  Smith  for  arrears  of  interest,  and  on  other 
accouiMis. 

David  Jones  at  this  time  also  agreed  to  pay  the  expenses  of, 
tad  premiums  upon,  a  policy  of  insurance  upon  his  life,  which  was 
eSected  for  ThomM  Smithes  security ;  Jones  was  also  indebted  t» 
Smith,  Thomas  Parry,  and  others,  for  certain  costs  and  expenses ; 
and  he  was  ako  indebted  to  a  Robert  Humphrey  Jones  upon  a  bond 
for  800/.  Under  these  circumstances,  a  deed  was  executed,  bearing 
date  the  19th  of  December,  1829,  and  made  between  David  Jones, 
of  the  first  part,  Thomas  Smith,  of  the  second  part,  Eobert  Hum- 
phrey Jones,  of  the  third  part,  and  Thomas  Parry,  of  the  fourtli 
part,  purporting  to  be  made  in  onler  to  carry  into  execution  an 
agreement  between  the  parties  to  it ;  and,  by  this  deed,  David 
Jones  and  Thomas  SmiUi  appointed  Parry  their  recover,  and  do* 
dared  that  he  should  apply  the  rents  in  the  following  ordor :— *Ia 
paying  Ist,  SmitKs  costs ;  2nd,  Parry,  5ol.  for  costs ;  Srd,  The 
costs  of  certain  indentures,  including  the  receivership  deed ;  4th, 
Parry^s  further  costs  and  expenses;  5th,  The  costs  of  Chriffiths 
^  Co. ;  6th>  The  expense  of  keeping  the  policy  on  foot ;  7th,  The 
ivtoMt  ODly  M  SmitV^  two4ebtB  ^4000/.  and  18001. ;  8th,  Thb 
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principal  sum  of  1200Z.  Sue  to  Smith;  9th,  The  debt  due  to  Robert 
Humphrey  Jones.  And  Parry  thereby  covenanted  with  the  sever- 
al parties  to  the  deed  (including  Robert  Sumphrey 
Jone9)^  whibt  the  1200Z.  should  continue  charged  *upcn  [  *49  ] 
the  premises,  and  he  should  continue  receiver,  to  apply  his 
receipts  as  provided  by  the  deed ;  and  David  Jones^  covenanted 
with  Thomas  Smith  and  Robert  Humphrey  Jones^  that  he  would 
not,  without  their  consent,  interrupt  the  receipt  of  the  rents  by 
Parry  or  his  successors,  so  long  as  the  1200/.  and  300/.,  and  the 
interest  thereon,  remained  unpaid.  The  deed  also  provided,  that^ 
if  David  Jones  should  not,  upon  a  vacancy  in  the  receivership,  join 
with  Thomas  Smith  in  appomting  a  receiver,  Thomas  Smith  alone 
should  have  power  to  do  so ;  and  it  was  thereby  agreed  that  Thomas 
Smith  should  in  no  case  be  responsible  for  any  losses  which  might 
occur  by  the  default  of  Parry ^  or  any  other  receiver ;  and  that 
SmitKs  remedies  for  recovering  his  mortgage  debts  should  not  be 
affected  by  the  deed.  No  provision  was  therefore  made  for  payment 
of  the  principal  sum  of  4000/. 

Thomas  Smith  died  in  18S4.  The  Defendant,  Esther  Smithy  was 
his  administratrix.  David  Jones  continued  Parry  as  receiver,  ac- 
conUng  to  the  terms  of  the  deed,  the  sums  of  1200/.  and  300/.,  and 
interest,  not  bemg  then  paid  off. 

David  Jones  died  in  February,  1836.    Parry  continued  in  re- 
ceipt of^e  rents  and  profits  of  the  premises  until  October,  1837, 
if\asa  Esther  Smith  entered  into  actual  possession  and  receipt  of  such 
rents  and  profits,  as  mortgagee  of  the  term.    The  bill  was  filed  in 
November,  1838,  by  John  Lloyd  Jones,  and  prayed  that  an  account 
might  be  taken  of  what  was  due  to  Esther  Smith,  at  the  time  of 
David  Joneses  death,  on  the  declaration  that  Thomas  Smith  as  hav- 
ing notice  of  the  settlement  of  August,  1820,'should  stand  as  an  in. 
cumbrancer  to  t'he  extent  of  2000/.  only ;  and  also  that  an  account 
might  be  taken,  with  annual  rests,  of  the  rents  and  profits 
•received  by  Esther  Smith,  or  Parry  as  her  agent,  or  which     [  *50  ] 
but  for  their  wilful  neglect  or  default  might  have  been  re- 
eeiTed)  once  Afi  dieath  of  David  Jones,  and  that,  upon  payment  of 


51  CASES  IN  CHANCERY. 


lS41w— JoDCS  T.  Smith. 


what  might  be  found  due,  Either  Smith  might  be  decreed  to  convey 
the  premises  to  the  PlaintifT. 

The  Defendant,  Either  Smithy  submitted  to  be  redeemed  on  pay- 
ment of  4050i.  14«.,  the  amount  of  principal  and  interest,  which  he 
stated  to  be  due  to  her,  on  the  29th  of  September,  1838,  in  respect 
of  the  advances  by  ThomoB  Smith  j^rior  to  1826,  after  accounting 
for  the  monies  received  by  her.  She  admitted  that  she  had  been  in 
possession  since  October,  18S7. 


Mr.  Sharpe,  and  Mr.  Parry ^  for  the  Pljdntiff : — 

It  is  clear,  that,  before  the  mortgagee  in  this  case  accepted  the 
security,  he  was  informed  of  the  existence  of  a  marriage  settlement* 
If  the  information  thus  communicated  to  him  had  been  introduced 
into  his  conveyance  by  way  of  recital,  the  authorities  cstablbh  the 
proposition  that  he  would  in  that  case  have  been  affected  with  notice 
of  the  settlement  so  recited.    A  distinction  between  oral  and  written 
notice  would  be  arbitrary  and  insensible,  yet  that  distinction  must 
be  taken  by  this  defence.    No  general  rule  can  be  laid  down  to 
govern  cases  of  constructive  notice.     Each  case  must  depend  on  its 
own  circumstances.     When  a  party  insists  upon  a  right  to  hold  a  se- 
curity of  this  nature,  he  must  shew  that  he  exercised  a  prudent  dil. 
igenco  in  acquiring  it.    If  the  mortgagee  was  bound  to  make  any 
inquiry,  he  ought  not  to  havo  confined  his  inquiries  to  Ihe  •ery  per- 
son  whose  interest  it  was  to  give  erroneous  information ;  he  was  bound 
to  inquire  of  the  trustee,  the  party  interposed  by  the  settle- 
[  ^51  ]     ment  to  protect  the  interest  of  *its  objects.    It  was  no  more 
than  a  reasonable  presumption,  from  the  fact  communicated 
to  him,  that  the  settlement  would  at  least  in  some  manner  have  affect- 
ed the  estate  ;  and  even  supposing  the  mortgagor  had  no  interest  in 
concealing  the  truth,  yet  it  would  have  been  imprudent  to  rely  on 
his  representation  of  the  nature  and  effect  of  his  marriage  settlement. 
The  Court  of  Chancery,  in  its  administrative  functions,  always  holds  . 
it  to  be  necessary,  that  a  settlement  shall  be  produced,  wherever  such  •* 
an  instrument  exists,  before  permitting  funds  to  be  distributed  which 
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may  possibly  be  the  subject  of  it.  Whitbread  v.  Jordan  (a)  ;  JFVr- 
TQr%  V.  Cherry  (6)  ;  Jackaonv.  Bowe  (c)  ;  Kennedy  v.  Green  (d)  ; 
Taylor  v.  Baker  (e)  ;  Coppin  v.  Fernyhough  (/ )  Davies  v.  TAo- 
nkw  (^)  ;  j%re  v.  Dolphin  (A)  ;  Malpaa  v.  Ackland  {%)  ;  Bitco 
V.  -EaW  (>/^  Banbury  (i). 

Mr.  Sfoanttonj  and  Mr.  jBaiK^n^for  the  Defendant  ^9^Aer  iS!mttA 

(0- 


VlCE-CnANCELLOR  : — 

Two  questions  have  been  raised  in  this  case.  The  first,  and  most 
important,  is,  whether  Bather  Smith  is  entitled  in  equity  to  the  ben- 
efit of  the  term  of  500  years  for  securing  so  much  of  the  money  ad- 
vanced on  mortgage  of  the  premises,  as  exceeds  the  amount  with 
which  David  Jones  had  power,  under  the  settlement,  to 
charge  them  ?  The  second  question  is,  ^whether  Bather  [  *52  ] 
Smith  IS  to  be  charged  as  mortgagee  in  possession  from  the 
death  of  David  Jonea  until  she  actually  entered  into  possession,  in 
the  latter  part  of  the  year  1837,  or  only  from  the  time  of  sach  actual 
entry. 

The  first  of  these  questions  depends  upon  this-«-whether  Thomaa 
Smith  is  afiected  with  constructive  notice  of  the  settlement  of  August, 
1820,  before  advancing  his  money  ?  The  second  depends  upon  this 
— ^whether  Parry  is  to  be  considered  and  treated  as  the  agent  of 
Bither  Smith  during  the  interval  to  which  the  second  question  ap- 
plies? 

I  may  here  observe,  that,  if  ThomM  Smith  is  affected  with  notice 
of  the  settlement,  it  is  with  constructive  notice  only.  His  advances 
were  unquestionably  made  upon  the  security  of  the  term  of  500  years ; 

(a)  1  T.  &  Coll.  308.  (b)  2  Ycm.  384.  (e)  2  Sim.  &  Sta.  472. 

{d)  3  Myl.  &  K.  €99.  (e)  5  Fricc,  306.  (/)  2  B.  C.  C.  291. 

(g)  2  Y.  &  Coll.  234.  (A)  2  Ba.  &  Bca.  290. 

(<)  3  RasB.  273.  (ft)  1  Ca.  ia  Cha.  287. 

(0  The  rabstance  of  the  Arguments  offered  on  behalf  of  the  Defendaat  it  indad- 
ed  in  tfaegroonds  stated  by  the  Vm-Ckamdlor  fiur  his  judgment 
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and  the  case  is  free  from  the  suspicion  which  sometimes  arises  where 
a  security  is  taken  by  a  creditor  for  antecedent  advances.  The  ques- 
tion in  the  cause  is,  which  of  two  innocent  parties  is  to  suffer  for  the 
misconduct  of  a  third ;  and  that  question  will  be  found  to  resolve  it- 
self into  this,  whether  a  purchaser,  who  is  free  even  from  the  suspic* 
ion  of  fraud  or  contrivance,  is  to  be  affected  with  constructive  notice 
of  the  settlement  only  because  he  did  not  use  extreme  caution  in  his 
dealings  with  his  vendor. 

First,  then,  is  Thomas  Smith  affected  with  notice  of  the  settlement 
of  August,  1820? 

The  only  evidence  by  which  the  plaintiff  has  attempted  to  affect 
Thomas  Smith  with  notice  of  the  settlement,  is  Smithes  letter  of  Oc- 
tober, 1826  (a),  and  the  evidence  of  the  defendant,  Sarah 
Jones  (6). 

[  *53  ]  *Now,  the  observations  which  arise  upon  this  evidence 
are  short  and  clear.  If  the  statements  in  Smithes  letter, 
which,  it  will  be  observed,  is  made  evidence  by  the  plaintiff,  are  to  be 
taken  as  true,  there  was  a  positive  denial  on  the  part  both  of  Jones 
and  his  wife,  in  1823,  that  any  part  of  the  husband's  lands  were 
comprised  in  any  settlement.  The  effect  of  Sarah  Joneses  evidence 
in  the  cause  is  nol  so  precise  and  clear.  She  is  called  as  a  witness, 
and  certainly  not  a  very  unwilling  witness,  (for  she  has  released  her 
jointure  of  100/.  a-year,  in  order  to  make  herself  a  competent  witness 
for  her  son),  expressly  to  prove  that  Thomas  Smith  had  notice  that 
her  husband's  lands  were  comprbed  in  the  settlement ;  but,  instead 
of  stating  this,  the  utmost  effect  of  her  evidence  is,  that  she  told  him 
a  settiemeni  had  been  made  upon  her  marriage,  and  that  her  own 
fortune  was  secured  to  her.  Any  other  interpretation  of  her  evidence 
is  inconsistent  with  the  conduct  of  the  parties  at  the  time«  The  coo- 
cluding  part  of  Sarah  Joneses  deposition  confirms  the  interpretation 
I  have  put  upon  it  and  also  the  truth  of  the  statement,  m  SmitJi^s 
letter  of  October,  1826|  for  (referring  to  what  passed  at  a  subsequent 

iay  Ante,  pp.  4C,  47.  (h)  Id.  p.  O. 
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meeting  with  Smithy)  she  says — ^*- 1  told  him  I  was  very  sorry  for 
it ;  that  I  did  not  know  it  was  entsuled,  or  that  there  was  any  more 
than  my  1000^.  settled  upon  it."  Either  the  witness  is  entitled  to 
no  credit,  or  the  testimony  is  a  complete  acquittal  of  Thomas  Smithy 
80  far  as  frand  or  contrivance  might  be  saspected. 

In  the  argnment,  it  was  not  contended,  that  the  evidence,  in  sup- 
port of  the  charge  of  notice,  carried  the  case  higher  than  my  inter* 
pretation  of  it ;  but  it  was  said  that  the  evidence,  so  interpreted, 
proved  enough  for  the  plaintiff's  purpose ;  that  notice  to  Thomas 
Smith  that  a  settiement  was  executed  upon  the  marriage  of  Jones  and 
his  wife  was  sufficient  to  put  a  prudent  man  upon  inquiry 
*as  to  its  contents ;  and  that  if,  instead  of  insisting  upon  [  *54  ] 
the  production  of  the  settiement,  Thomas  Smith  chose  to 
rely  upon  the  statement  of  the  parties,  he  must  submit  to  the  conse- 
quences, if  that  statement  was  false.  The  plaintiff's  proposition, 
which  was  read  from  the  judgment  of  Mr.  Baron  Alderson  in  Whit- 
bread  t.  Jordan  (a),  wa^this — ^^  That  when  a  party,  having  knowl- 
edge of  such  facts  as  would  lead  any  honest  man,  using  ordinary 
caution,  to  make  further  inquiries,  does  not  make,  but,  on  the  con- 
trary, studiously  avoids  making  such  obvious  inquiries,  he  must  be 
taken  to  have  notice  of  those  facts  which,  if  he  had  used  such  ordi- 
nary diligence,  he  would  readily  have  ascertained ;"  and,  on  the 
part  of  the  plaintiff,  it  was  argued,  that  the  conduct  of  Smith  brought 
lum  within  the  scope  of  the  above  observation. 

I  do  not  in  this  place  stop  to  point  out  the  manifold  distinotiona 
between  that  case  and  the  present,  or  the  qualifications  with  which 
the  observations  of  the  learned  Judge,  in  other  parts  of  his  judgment, 
reqmre  that  the  particular  passage  I  have  cited  should  be  read.  Nor 
do  I  here  stop  to  advert  to  the  observations  which  the  decision  in 
that  case  has  called  forth  from  very  high  authority.  I  shall  do  this 
presently.  I  refer  to  the  case  at  this  moment  only  to  explain  the 
proposition  upon  which  the  Plaintiff  has  rested  his  case. 

(a)  1  Ton.  4CeU.S18, 

Vol.  I.  8 
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The  great  importance  of  the  principle  involyed  in  mj  decision  in 
this  case,  has  led  me  to  examine  the  authorities  with  the  utmost  at- 
tention ;  and  I  have  now  to  state  the  grounds  upon  which  I  have 
come  to  the  conclusion,  that  the  evidence  in  this  case  is  not  sufficient 
to  aflfect  ThomoM  Smith  with  constructive  notice  of  the  settlement 
under  which  the  Plaintiff  claims.  In  doing  this,  I  am 
[  *55  ]  anxious  to  avoid,  so  far  as  possible,  the  appearance  *of  de- 
fining what  In  the  abstract  is  to  be  deemed  constructive  no- 
tice in  equity,  lest  the  place  firom  which  I  speak  should  justify  others 
in  saying  hereafter  they  have  been  misled  by  my  exposition  of  the 

law. 

• 

It  is,  indeed,  scarcely  possible  to  declare  a  priori  what  shall  be 
deemed  constructive  notice,  because,  unquestionably,  that  which 
would  not  affect  one  man  may  be  abundantiy  sufficient  to  affect 
another.  But  I  believe  I  may,  with  sufficient  accuracy  for  my 
present  purpose,  and  without  danger,  assert  that  the  cases  in  whidi 
constructive  notice  has  been  established,  resolve  themselves  into 
two  classes : — ^Etrst,  cases  in  which  the  party  charged  has'  had 
actual  notice  that  the  property  in  dispute  was,  in  fact,  charged, 
incumbered,  or  in  some  way  affected,  and  tiie  Court  has  thereupon 
bound  him  with  constructive  notice  of  facts  and  instruments,  to  a 
knowledge  of  which  he  would  have  been  led  by  an  inqmry  after  the 
charge,  incumbrance,  or  other  circumstance  affecting  the  property 
of  which  he  had  actual  notice ;  and,  secondly,  cases  in  which  the 
Court  has  been  satisfied  from  the  evidence  before  it,  that  the  party 
'  charged  had  designedly  abstained  from  inquiry  for  the  very  purpose 
of  avoiding  notice.  How  reluctantly  the  Court  has  applied,  and 
within  what  strict  limits  it  has  confined,  the  latter  class  of  cases,  I 
shall  presentiy  consider. 

The  proportion  of  law,  upon  which  the  former  class  of  cases 
proceeds,  is  not  that  the  party  charged  had  notice  of  a  &ot  or  in- 
strument, which,  in  truth,  related  to  the  subject  in  dispute  without 
his  knowing  that  such  was  the  case,  but  that  he  had  actual  notice 
that  it  did  so  relate.    The  propeeition  of  law,  upon  which  the  second 
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class  of  cases  proceeds,  is  not  that  the  party  charged  had  incautioasly 
neglected  to  make  inquiries,  but  that  he  had  designedly 
abstained  from  such  inquiries,  for  the  purpose  •of  avoiding  [  %Q  ] 
knowledge, — a  purpose  which,  if  proved,  would  clearly 
shew  that  he  had  a  suspicion  of  the  truth,  and  a  fraudulent  deter- 
mination not  to  learn  it.  If,  in  short,  there  is  not  actual  notice  that 
the  property  is  in  some  way  affected,  and  no*  fraudulent  turning 
away  from  a  knowledge  of  facts  which  the  res  gestae  would  suggest 
to  a  prudent  mind ;  if  mere  want  of  caution,  as  distinguished  from 
fraudulent  and  wilfol  blindness,  is  all  that  can  be  imputed  to  the 
purchaser, — ^there  the  doctrine  of  constructive  notice  will  not  apply ; 
there  the  purchaser  will,  in  equity,  be  considered,  as  in  fact  he  is, 
a  bona  fide  purchaser,  without  notice.  This  is  clearly  Sir  Edward 
Sugden's  opinion  (a);  and  with  that  sanction,  I  have  no  hesitaticn 
in  sajriog  it  is  mine  also. 

The  cases  cited  at  the  bar  will  be  found  to  illustrate  one  or  other 
of  the  propositions  I  have  just  stated. 

The  first  case  to  which  my  attention  was  directed  was  that  of 
Ferrarsr.  Cherry  (li).  The  defendant  purchased  an  estate  wHh 
notice  of  a  post-nuptial  settlement,  which  comprised  the  estate  in 
dispute  ;  and  he  was  properly  held  to  be  affected  with  constructivo 
notice  of  the  fact,  that  the  post-nuptial  settlement  was  supported  by 
an  ante-nuptial  agreement.  There  the  defendant  had  actual  noHce 
of  a  fact  relating  to,  and  connected  with,  the  subject-matter  of  the 
suit :  the  post-nuptial  settlement  might  be,  as  in  fact  it  was,  good  in 
law,  and  the  defendant,  who  was  bound  to  know  the  law,  was  pro- 
perly bound  by  notice  of  the  settlement  itself. 

The  case  of  WUtbread  v.  Jordan^  which  was  next  cited,  I  shall 
notice  hereafter,  first  observmg  upon  the  other  cases  m  the  ordei  in 
which  they  were  cited. 

(a)  y«iid.  k  Pur.  VoL  t,  pp«  471, 47S,  ed.  10.  (6)  1  Ten.  sas. 
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[  *67  ]  "^ Jackson  v.  Rowe  (a)  was  determined  entirely  upon  a 
point  of  pleading.  The  defendant  claimed  mider  a  pur- 
chaser from  one  Mrs.  Jackson,  whose  title,  according  to  the  plead- 
ings, depended  upon  a  settlement  in  1789.  The  Vtce-ChanceUar, 
in  ^ving  judgment,  said — ^'  It  must  be  intended,  upon  these  pleads 
ings,  that  the  title  of  the  plaintiff's  mother  (Mrs.tToeJ'^n)  depended 
wholly  upon  this  set^ement."  He  then  observes,  that  the  purchaser 
from  Mrs.  Jackwn  was  bound  to  use  diligence  in  investigating  the 
vendor's  titlo.  The  Court  treated  the  case  as  one  in  which  the 
purchaser  had  purchased  under  the  settlement  of  1789,  and,  there* 
fore,  was  bound  to  take  notice  of  the  contents  of  that  setUement, 
and  the  settlement  clearly  affected  the  lands  in  question.  His 
Honour  immediately  adds,  what  is  extremely  important  to  the  pres- 
ent case,  for  it  very  nearly  describes  it — ^^  If  the  plea,  instead  of 
resting  upon  the  mere  assertion  of  the  intended  wife,  that  she  had  a 
good  titie,  had  pleaded  some  instrument  anterior  to  the  settiement  of 
1789,  by  which  the  fee-simple  had  vested  in  her,  and  had  averred 
that  the  Defendant's  father  relied  upon  such  prior  tide,  and  had  no 
notice  of  the  settlement,  the  defence  would*  have  prevailed,  because 
reasonable  diligence  on  the  part  of  the  Defendant's  father  would 
not  necessarily  have  led  to  the  discovery  of  the  suppressed  settie- 
ment (6)." 

In  Kennecb/  v.  Qreen  (c),  the  attestation  upon  the  deed  was  of 
80  fraudulent  a  character,  that  no  man  could  have  shut  his  eyes  to 
it  except  by  design.  This  was  a  case  of  wilful  blmdness  within  the 
principle  of  the  reported  cases,  in  which  that  expression  is  used. 

• 

Upon  the  case  of  Taylor  v.  Baker  (cZ),  it  is  unnecessary 
[  *58  ]  to  go  out  of  the  language  of  the  judgment  of  the  *Lord 
Chief  Baron.  A  party  at  the  time  of  making  his  pur- 
chase, and  before  it  was  made,  had  actual  notice  that  one  Strong 
had  a  judgment,  or  warrant  of  attorney,  which  affected  the  pur- 
chased estate.    Strong,  m  fact,  had  a  mortgage,  and  not  a  judg- 

< 

(a)  a  Sim.  A  Stn.  471  (e)  8  Myl.  A  K.  6Ml 

(6)Id.47S»  (4)6  Price.  806. 
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ment ;  and  the  Court  most  correctly  held,  that  the  purchaser,  hav- 
ing notice  that  Strong  had  an  interest  affecting  the  premises,  could 
not  ward  off  the  clum  of  the  incumbrancer,  only  because  the  nature 
of  the  chum  was  different  from  that  which  the  notice  conveyed  to 
him. 

In  CoppiuY.  Femyhough(a)j\\,  was  decided  only  that  a  pur- 
chaser,  who  has  actual  notice  of  one  instrument  affecting  an  estate, 
has  constructive  notice  of  ail  other  instruments  to  which  an  exami- 
nation of  the  first  could  have  led  him. 

In  Davies  v.  Thomas  (5),  the  purchaser  had  actual  notice  that 
the  property  in  question  was  affected  by  a  marriage  settiement,  and 
this  settiement,  when  referred  to,  gave  notice  of  a  will.  The  Court 
decided  that  the  purchaser  had  notice  of  the  will.  This  falls 
strictly  within  the  principle  of  the  cases  which  I  have  referred  to,  as 
constituting  the  first  class  of  cases  of  constructive  notice.  In  JSyre 
V.  Dolphin  (c),  the  tenant  for  life  under  a  settiement  renewed  a 
lease  of  the  settied  property  in  his  own  name,  and  for  his  own  benefit. 
The  Court  held,  that  he  was  a  trustee  of  the  renewed  lease  for  the 
parties  interested  under  the  settlement.  The  Court  also  held  (a 
point  upon  wUch  there  could  be  no  doubt),  that  a  purchaser  from 
the  tenant  for  life  with  actual  notice  of  the  above  facts  could  be  in 
no  better  position  than  the  tenant  for  life  himself.  In 
Malpas  V.  AcJdand(ji^j  the  ^lessee  accepted  a  lease  of  [  *59  ] 
the  premises,  and  the  lease  contsdned  a  recital,  that  Han- 
nam,  one  of  the  parties  to  the  lease,  was  seised  to  him  and  his 
heirs  of  the  leasehold  prenuses,  '^  upon  trust  for  the  use  and  behoof 
of  W.  Malpas  and  Susannah,  his  wife,  and  Q-eorge  Colman, 
(three  other  parties  to  the  lease),  for  such  estates  in  possession, 
rever»on,  or  remainder,  as  they  became  entitled  to,  after  the 
decease  of  Mdiy  Colman,  and  that  the  trust  had  devolved  on 
Hannam^    The  Court  held,  that  the  lessee  was  affected  with  no- 

(a)  2  Bro.  C.  C.  391.  (c)  S  Ba.  &  Be.  S90. 

(6)  2  Ton.  k  Coll.  234.  (<f )  8  Riui.  273. 
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tice  of  th6  trust  recited  in  the  lease,  whatever  that  tnut  might  be,  a 
decision  of  the  correctness  of  which  no  doubt  can  exist. 

The  case  of  Biseo  v.  JEarl  of  Banbury  (a),  to  which  I  was  refer- 
ed  is  strictly  within  the  limits  of  the  nile  I  am  considering.  In  that 
case,  a  party  purchased  with  actual  notice  of  a  specific  mortgage 
The  deed  creating  this  mortgage  referred  to  the  incumbrances.  The 
question  was,  whether  the  purchaser  was  to  be  affected  with  notice  of 
the  incumbrances  which  the  deed  creating  the  mortgage  disclosed. 
The  language  of  the  Lard  Chancellor  in  that  case  lays  down  an  im- 
portant and  well-established  rule ;  namely,  ^^  that  the  purchaser  could 
not  be  ignorant  of  the  mortgage,  and  ought  to  have  seen  that,  and 
that  would  have  led  him  to  the  other  deeds,  in  which,  pursued  from 
one  to  another,  the  whole  case  must  have  been  discovered  to  him." 
This  is  strictly  within  the  principle  I  have  laid  down.  The  purchaser 
had  notice  that  the  property  was  subject  to  a  specific  incumbrance, 
and  an  inquiry  after  that  incumbrance  would  have  disclosed  the  other. 

The  cases  which  I  have  observed  upon,  are  all  the  cases,  except 

WMtbread  v.  Jordan^  which  were  actually  cited.    But 

[  ^60  ]     other  cases,  or  rather  the  well-known  rules  of  •the  Court, 

established  by  other  cases  were  referred  to  in  general  terms, 

and  to  these  rules  I  will  now  shortly  refer. 

First,  it  was  said,  that  if  a  person  purchases  an  estate  which  he 
knows  to  be  in  the  occupation  of  another  than  the  vender,  he  is  bound 
by  all  the  equities  which  the  party  in  such  occupation  may  have  in 
the  land.  I  do  not  dispute  this  proposition, — Allen  v*  AnXho- 
ny{a')jDaniel$  v.  Damson,  (J)  Taylor  v.  /8lPi66«rt(c)[l]  ;  for  pos- 
session is  prima  facie  evidence  of  a  seisin  in  fee.  But  this  case  is  strict- 
ly within  the  principle  upon  which  I  am  proceeding.  The  purchas- 
er has  actual  notice  of  a  fact  by  which  the  property  is  affected, 
and  he  is  bound  to  ascertain  the  truth. 

Again,  it  was  said  that  notice  of  a  lease,  is  notice  of  the  covenants 
contained  in  the  lease.    It  is  not  necessary  that  I  should  deny  this, 

(a)  1  Ca  aig.  in  Ch.  S87.    (6)  I  Mer.  SS2.    (e)  17  Yei.  488.    {d)  2  Yes  J.  487. 
[1]  Knox  V.  Thompson,  1  LiU.  850.    Jackson  v.  Cadwell,  1  Cowen,  B.  622. 
See  lleiz  v.  Bell,  post  78. 
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for  it  falls  strictly  within  the  limits  of  that  constructiye  notice  which 
I  admit  to  be  si^cient. 

The  last  point  suggested  was  this  :  that  a  purchaser  from  an  heir 
at  law,  with  notice  of  a  will  by  the  ancestor  under  whom  the  heir 
claimed,  would  be  affected  with  notice  of  the  contents  of  that  will, 
although  he  was  ignorant  of  such  contents,  and  even  nusled  by  the 
heir  at  the  time  of  his  purchase.  To  this  conclusion,  the  correctness 
of  which  was  assumed  at  the  bar,  I  am  far  &om  assenting.  I  should 
say,  that  the  question  in  that  case  must  depend  upon  circumstances. 

K  the  testator  had  been  long  dead,  and  the  heir  long  in  poesesdon, 
and  the  other  circumstances  of  the  case  such  as  to  leave  the  pur- 
chaser in  credit  for  perfect  good  faith,  I  think  a  court  of  equity 
would  not  interfere  against  the  legal  title  only,  because  the  pur- 
chaser had  notice  of  a  will,  respecting  which  he  was  mis- 
led. The  death  of  •the  testator  were  recent,  other  consid-  [  *61  ] 
erations  might  arise  affecting  the  purchaser  with  the  impu- 
tation of  a  fraudulent  blindness.  But  if  I  were  to  admit  the  plaintiff's 
conclusion  to  be  correct  in  respect  of  a  will,  it  would  by  no  means 
follow  that  the  same  reasoning  would  apply  to  a  marriage  settlement. 
A  will  imports  the  disposition  by  the  testator  of  his  property.  I  am 
not  aware  of  any  legal  or  equitable  presumption,  that  a  man  makes 
a  settlement  of  his  landed  estate  upon  his  marriage. 

To  the  cases  cited  at  the  bar,  I  will  add  the  following,  which  clearly 
fSiU  within  the  principle  of  the  two  classes  of  cases  I  noticed  at  the 
outset.  If  a  man  knows  that  the  legal  estate  is  in  a  third  person  ^t 
(he  time  he  purchases,  he  is  bound  to  take  notice  of  what  the  trust 
is.  Anontfinatu,  Freeman  (a).  So,  notice  that  the  titie  deeds  are 
in  another  man's  possesion  m&y  be  held  to  be  notice  of  any  claim 
which  he  may  have  upon  the  estate.    Biem  7.  MSI  (  i ). 

But  it  may  be  said,  that  it  is  not  sufiScient  that  the  cases  cited  at 
the  bar  are  consistent  with  the  propositions  I  have  laid  down.  It 
may  be  said,  that  cases  ought  to  be  produced  which  negative  a  wid* 

(o)  9  XVeem.  137,  pL  171.  (6)  18  Vet.  114. 
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er  range  of  the  doctrine  of  constructive  notice,  and  actually  con- 
fine the  doctrine  within  the  limits  I  have  prescribed.  Upon  this,  I 
must  observe,  that  the  cases  which  have  been  decided  bv  the  Court, 
80  far  as  thej  are  brought  to  mj  knowledge  bj  the  reports,  constitute 
the  materials  upon  which  I  must  determine  the  limits  of  the  rule  ; 
and  if  the  cases  cited  for  the  plaintiff  carry  the  rule  no  further 
than  it  is  carried  by  the  propositions  laid  down,  I  should  be  justi- 
fied in  holding  that  the  rule  of  the  Court  and  those 
[  •62  ]  propositions  were  co-extensive.  I  *will,  however,  now  pro- 
ceed to  shew  that  the  reported  cases  not  only  justify  my 
conclusion  but  actually  confine  the  rule  of  the  Court  within  the  limits 
I  have  prescribed. 

The  case  o(J)anieU  v.  Davison,  to  which  I  have  referred,  has  al- 
ways been  considered  an  extreme  case  (a). 

In  Miles  V.  Langley  (5),  a  person  purchased  an  estate  described 
as  ^^  late  the  residence  of  Thomas  Hellicary  Thomas  Sellicar  had 
therefore  held  and  occupied  the  land  in  question  under  an  agreement, 
and  upon  the  authority  of  Daniels  v.  Davison,  it  was  argued  that  the 
purchaser  was  bound  to  have  inquired  what  the  interest  of  Helliear 
was  under  his  *^  late  occupation."  But  the  Master  of  the  BoUs  held 
that  the  obligation  to  enquire  did  not  arise  in  the  case  of  vacant  pos^ 
session.  His  Honor,  refering  to  Daniels  v.  Davison,  said,  ^^  that 
principle  has  no  application  here ;  Langley  (the  Defendant)  being 
totally  ignorant  of  the  fact  that  the  Plaintiff  occupied  any  land 
comprised  in  the  lease  which  he  purchased."  This  decision  was  con- 
firmed by  the  Lord  (Jhcmcdlor  upon  the  express  ground,  that  a  con- 
trary decision  would  have  extended  the  doctrine  laid  down  in  Danids 
V.  Davison.  How  would  it  have  extended  that  doctrine  ?  In  this 
way,  and  in  this  way  only ;  that  in  Daniels  v.  Davison,  the  purchas- 
er had,  whereas  in  Ji^es  ▼.  Langley,  he  had  not,  actual  notice  of  a 
fact  affecting  the  subjectrmatter  of  the  purchase.  [1] 

Again,  it  has  been  seen  that  notice  of  a  lease  is  notice  of  the  coy- 
fa)  2  Rum.  k  MjrL  629  \  8  Sag.  Vend.  p.  470,  ed.  10.    {b)  1  BmSi  k  M7I.  39. 

[1]  Set  1  HbU  A  Twdl,  27t 
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enants  contained  in  that  lease.    But  it  has  been  decided  that  a  pur- 
chaser from  a  derivative  lessee  is  not  affected  mih  constructive  no- 
tice of  the  contents  of  the  original  lease.     This  point  is 
strongly  msisted  upon  by  the  Master  of  the  Both  in  Hart"     [  •BS  ] 
hury  Y.LitchfieldQz) ;  and  the  whole  of  his  reasoning  points 
at  the  distinction  between  fraud  and  mere  inadvertence.    In  Sine  v. 
Ihdd  ((),  Lord  JJarefu^VAre  distinguishes  between  notice  and  suspi- 
cion of  notice,  a  distinction  clearly  borne  out  by  the  cases  which  fol- 
low. 
• 

In  the  Atomey-Q-eneral  v.  Backhouse  (  c),  the  question  was  upon 
the  validity  of  a  lease  of  charity  lands.  Lord  Sldotij  speaking  of 
the  position  of  the  assignee  of  the  lease,  said,  ^'  though  the  purchaser 
of  a  lease  has  never  been  considered  as  a  purchaser  for  valuable  con- 
sideration without  notice,  to  the  extent  of  not  being  bound  to  know 
from  whom  the  lessor  derived  his  title,  I  am  not  aware  of  any  case 
that  has  gone  the  length  that  he  is  to  take  notice  of  all  those  circum- 
stances under  which  the  lessor  derived  that  title."  So,  notice  of  a 
tenancy  will  net,  it  seems,  affect  a  purchaser  with  constructive  notice 
of  the  lessor's  title  (d)  ;  nor  will  a  purchaser,  bon&  fide  and  with- 
out notice,  be  affected  by  the  mere  circumstance  of  the  vendor  hav- 
ing been  out  of  possession  for  many  years.    Oxwith  v.  Plummer  (e) . 

The  mere  absence  of  title-deeds  has  never  been  held  sufficient  per 
80  to  affect  a  purchaser  with  notice  of  the  interest  of  the  person  who 
had  the  deeds.    Plumb  v.  Fluitt ;(/)  Bvans  v.  Bickndl  (g). 

The  next  case  I  shall  refer  to  appears  to  conclude  the  question  I 
am  considering.    In  Cothay  r>  Sydenham  (A),  a  purchaser  had  no- 
tice that  a  draft  of  a  deed  was  prepared,  but  not  that  a 
deed  was  executed  ;  and  it  ^was  held  that  he  was  not  bound    [  *64  ] 
by  notice  of  the  deed,  although,^  in  fact,^  it  was  executed. 

(a)  2  Mjl.  &  E.  683.        (6)  2  Atk.  27S.  (e)  17  Yes.  298. 

(<f)  8  Sng.  Vend.  p.  478,  ed.  10.  («)  Bac.  Abr.  tit  Mortgage  (£), 

(/)  2  Anstr.  482.             {g)  6  Vet.  174.  s.  8 ;  2  Vera.  686,  8.  C. 

(A)  2  Bro.  C.  C.  821. 

Vol.  VI.  9 


65  CASES  IN  GHANCERT. 


1841.— J«iM  T.  Smith. 


<^  If,"  ssdd  Lord  Thurlow,  **  the  notice  had  been  of  a  deed  actoaUj 
executed,  it  certainly  would  do,  but  where  the  notice  is  not  of  a  deed, 
but  only  of  an  intention  to  execute  a  deed,  it  is  otherwise  ;  there  is 
no  case  or  reasoning  which  goes  so  far  as  to  say  that  the  purchaser 
shall  be  affected  by  notice  of  a  deed  in  contemplation/' 

Sir  Edward  Sugden,  who,  from  his  learning  and  great  experience, 
particularly  in  the  conveyancing  department  of  the  law,  I  cannot 
but  consider  a  high  authority  upon  this  subject,  has  the  following  pas- 
sage in  the  last  edition  of  his  work  on  Vendors  and  Purchasei^ 
(ji)i — ^^  The  recital  in  a  deed  of  a  fact  which  may  or  may  not,  ac- 
cording to  circumstances,  be  held  in  a  court  of  equity  to  amount  to  a. 
fraud,  will  not,  it  seems,  affect  a  purchaser  for  valuable  consideration, 
denying  actual  notice  of  the  fraud (&)."  Nor  will  circumstanots 
amounting  to  a  mere  suspicion  of  fraud  be  deemed  notice  thereof  to 
a  purchaser.  Upon  the  same  authority  (c),  I  conceive  that  notice 
of  a  term  assigned  to  attend  the  inheritance,  is  not  notice  to  a  puiv 
chaser  of  the  incumbrances  which  affect  the  inheritance,  ^*  for  it  if 
notice  of  nothing  but  that  there  is  an  inheritance  to  Be  protected, 
and  that  the  term  is  attendant." 

The  only  remaining  case  which  I  propose  to  consider  is  that  of 
Whitbread  v.  Jordan  {d).   I  have  reserved  this  case  for  the  last,  be- 
cause it  was  the  case  most  strongly  relied  upon  by  the  Plaintiff.    In 
that  case,  the  Plaintifis  were  brewers,  and  Jordan  was  a  publican 
whom  they  supplie  d  with  beer.    BouJnois  was  a  wine  and 
[  *65  ]     spirit  merchant.     It  is  a  practice  almost  amounting  to  a  lo- 
cal custom,  for  brewers  in  the  Metropolis  to  lend  money  to 
pubUcans  whom  they  supply  with  beer,  upon  the  security  of  an  equk 
table  deport  of  their  deeds.  Jordan  y  prior  to  his  dealings  with  Baut^ 
ftois,  had  deposited  certain  deeds  relating  to  Us  property  with  Messrs. 
Whitbread  for  securing  a  large  sum  of  money.  Jordan  afterwards  ex* 
ecuted  to  Boulnois  a  legal  mortgage  of  the  property  affected  by  the 
deposit  with  the  Plaintiff,  as  a  security  for  an  anUcedent  debt.    Boul- 

(a)  P.  676,  ed.  la  (6)  3  Ridg.  P.  0.  519 ;  17  Vw.  SM. 

(c)  Sog.  V.  4  P.  477.  {d)  1  Tou.  4  CoL  308.  ;  ;  J 
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noi»^  at  the  time  of  accepting  this  security,  had  notice  of  Jordan* 8 
debt  to  the  Plaintiff,  and  of  the  ordmary  practice  existing  between 
brewers  and  publicans.    Bouhms  made  no  inquiry  of  the  brewers. 
Upcm  this  state  of  circumstances,  Mr.  Baron  Aldersan  decided  that 
Batdnaia  was  affected  with  constructive  notice  of  the  Plaintiff's  de- 
posit.    Now  the  question  upon  this  case  is,  whether  it  falls  within 
the  limits  of  those  principles  by  which  I  think  the  doctrine  of  construe- 
tiye  notice  is.  bounded.    I  have  always  considered  that  the   case 
might,  without  violence,  be  brought  within  the  principle  of  the  first 
proposition  I  have  laid  down.    For  the  evidence  in  support  of  the 
prevailing  practice  between  brewers  and  publicans  was  so  strong,  that, 
as  against  a  vdne  and  spirit  merchant  in  the  Metropolis,  who^  was 
aware  of  that  practice,  it  could  scarcely  have  been  unjust  to  hold 
that  a  deposit  of  deeds  was  an  inseparable  incident  to  a  large  money 
cre^t  existing  between  a  brewer  and  a  publican.    And,  if  that  rejis- 
oning  were  admissible,  the  notice  which  Boulnois  had  of  JordmCn 
debt  to  the  Plsdntiff,  would  be  actual  notice  of  a  fact  affecting  his 
property.    TMs,  however,  was  not  the  ground  upon  which  the  learn- 
ed Baron  rested  his  judgment.    Nor  did  he  rest  it  upon  the  vague 
and  untenable  ground,  that  mere  want  pf  caution,  untainted  by  wil- 
ful blindness,  to  be  accounted  for  only  by  a  fraudulent  purpose  in* 
BoulnaiSj  was  sufficient  to  support  his  decree.    He  rests 
his  judgment  pointedly  and  expressly  upon  Boulnois  hav-    [  *66  ] 
bg  **  studiously  avoided"  making  the  obvious  inquiries 
which  the  facts  of  the  case  must  have  suggested  ^^  to  any  honest  man 
ufflng  ordmary  caution."    Even  with  this  explanation,  Sir  JEdward 
Sugden  has  considered  the  case  as  a  dangerous  extension  of  the  law 
as  to  constructive  notice.    "  The  rule  of  equity,"  (he  observes  (a)  ), 
'^not  to  relieve  agsunst  a  purchaser  having  the  legal  estate,  is  not  con- 
fined to  a  prudent  or  wary  purchaser,  but  to  a  bona  fide  one  without 
notice.  It  could  hardly  be  maintained,  that  a  deposit  of  deeds  is  of  it- 
self implied  notice  to  a  subsequent  purchaser  or  mortgagee  who  acting 
bon&fide,  but  not  cautiously^  does  not  inquire  after  the  deeds.  In  such 
a  ease,  both  parties  have  acted  without  prudence  ;  one  has  taken  a  de- 

<a)  ▼end.  h  Pnr.,  ▼<»!.  8,  p.  4|1,  ed.  10. 
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posit  of  the  deeds  without  a  conveyance,  the  other  has  obtained  a 
conveyance  without  the  deeds  ;  and  each,  in  the  absence  of  fraad,  is 
at  libef  ty  to  make  the  best  use  he  can  of  his  imperfect  title.  These 
observations  do  not  apply  to  a  case  where  no  enquiry  is  made,  in 
order  that  the  fact  of  the  deposit  might  not  be  disclosed." 

Arguments,  however,  were  addressed  to  me  during  the  discussion 
of  this  case,  which  deserve  particular  notice.    First,  I  was  pressed 
with  the  argument,  that,  in  the  practical  application  of  the  rule 
which  obliges  a  purchaser  to  pursue  incumbrances  from  deed  to  deed, 
cases  must  occur  in  which  one  incumbrance,  and  one  only,  would  be 
referred  to  tis  being  contained  in  a  particular  deed ;  and  it  was  said, 
and  1  think  correctly,  that  a  purchaser  who  relied  upon  such  a  refer- 
ence, would  be  subject  to  all  other  incumbrances  to  which  an  exam- 
ination of  the  deed  refered  to  would  have*  led  him.    This,  it  was  ar- 
gued, was  analogous  to  the  case  before  the  Court  for  that 
[  *67  ]     the  reference  to  a  deed  'as  containing  one  specified  incum- 
brance, was  equivalent  to  a  statement  that  it  contained  no 
others  ;  and  that  if  such  a  statement  in  a  deed  would  not  excuse  a 
party  from  inquiry,  neither  could  a  similar  statement  made  by  word 
of  mouth.    If  I  were  to  admit,  which  I  do  not,  that  the  oases  are 
analogous,  I  should  still  deny  the  correctness  of  the  Plaintiflf 's  conclu- 
sion from  the  premises  he  has  assumed.    In  the  application  of  fixed 
rules  of  law,  extreme  cases  will  sometimes  occur,  in  which  those  rules 
will  draw  to  themselves  cases  not  within  the  scope  of  their  original 
design  ;  and  if  the  case  suggested  in  argument  were  really  analo- 
gous to  that  before  the  Court,  I  should  not  feel  myself  bound  to 
govern  it  by  the  principle  insisted  upon,  only  because  another  case, 
supposed  to  be  analogous  to  this,  might,  under  some  supposed  state 
of  circumstances,  have  become  afiected  by  that  principle.    But  the 
cases  in  my  opinion  are  not  analogous.     In  the  case  suggested  at 
the  bar,  the  purchaser  would  have  had  notice  of  a  given  incumbrance 
that  A,  B.  had  an  interest  in  the  estate.  The  rule  of  the  Court  obli- 
ges him,  at  his  peril,  to  ascertain  what  A.  B.'s  interest  is.    Un- 
less it  can  be  argued  that  A.  B.'s  interest  would  be  unconnected 
with  and  independent  of  prior  or  co-ordinate  incumbrances,  the  in- 
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qairj  as  to  A.  B.'s  interest  can  only  be  satisfied  by  learning  the  oth« 
era  also  ;  and  the  case  suggested  is,  therefore,  within  the  spirit  as 
well  as  the  letter  of  the  rule. 

Another  argument  for  the  Plaintiff,  which  I  think  it  right  to  notice 
was  founded  apon  the  salutary  practice  introduced  by  the  present 
Matter  of  the  BollSj  of  requiring  every  settlement  made  upon  mar- 
riage to  be  produced,  when  it  appears  there  has  been  such  a  settle- 
ment ;  although  it  may  be  sworn  that  the  property  of  the  woman 
sought  to  be  obtained  out  of  Court  is  not  comprised  in  suck 
settlement.  The  only  inference  I  can  *draw  from  this  [  *68  J 
practice  is,  that  the  Court  itself  uses  extreme  caution,  and 
not  that  a  purchaser  is  dishonest  only  because  he  is  less  cautious  than 
the  Court.  The  circumstance,  however,  that  the  Court  did  not,  un* 
til  the  present  M<uter  of  the  MoUs  introduced  the  practice,  (a  prac- 
tice which,  I  believe,  is  not  fully  established^  except  in  his  Court) 
consider  this  extreme  caution  necessary,  is  strong  to  shew  that  a  less 
strict  practice  out  of  Court  cannot  j?er  se  be  evidence  of  culpable 
neglect. 

Upon  the  whole,  I  remain  of  the  opimon  I  entertained  during  the 
argument,  that  this  case  cannot  be  brought  within  the  scope  of  the 
authorities  which  at  once  establish  and  limit  the  cases  to  wl^ch  the 
doctrine  of  constructive  notice  is  applied. 

For,  first,  it  is  incontrovertibly  clear  that  Smith  had  not  actual 
notice  of  the  mortgaged  property  being  in  any  way  affected  with  the 
Plaintiff's  interest.  The  contrary  of  this  has  not  been  suggested, 
and  the  point,  therefore,  requires  no  observation.  Therefore,  second- 
ly, if  Smithes  estate  is  to  be  affected  by  the  Plaintiff's  claim,  it  must 
be  upon  the  ground  of  his  having  purposely  avoided  inquiry  in  order 
to  avoid  discovery.  But  is  such  a  supposition  consistent  with  a  single 
fieust  in  this  case  ?  His  debt  was  not,  like  that  of  Bouinois  in  Whit- 
bread  v.  Jordan^  an  antecedent  debt,  for  which  he  might  be  glad  to 
get  any  security.  The  advance  of  his  money  was  contemporaneous 
*  with  the  mortgage  which  secures  it.    His  morgagor  was  a  needy 
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man,  and  th«  evidence  of  SarcLh  Jona  proves  that  Smithy  at  the  time 
of  treatmg  for  the  first  mortgage,  so  considered  him.  The  letter  of 
October,  1826,  which  the  Plaintiff  has  put  in  evidence,  suggests  the 

fraud  which  was  practised  upon  Sfnith ;  and  the  evidence 
[  *69  ]    of  Sarah  Janea  proves  the  suggestions  in  that  letter  *to  be 

true.  Where  is  the  ground  for  questioning  the  honesty 
and  bona  fides  of  Smithy  even  if  his  caution  could  be  successfully  im- 
peached ?  How  can  any  thing,  esceeding  want  of  caution,  be  im» 
puted  to  the  man  who  parts  with  his  money  upon  the  bare  faith  of  a 
security  without  any  assignable  motive  ?  The  only  knowledge  SnUth 
had  was,  that  there  was  a  settlement.  But  the  contemporaneous  as- 
sertion respecting  that  settlement  was,  that  it  related  to  other  pro. 
perty  than  the  husband's.  A  simple  denial  by  Jones  and  wife,  that 
there  waa  any  settlement  a&cting  Joneses  property,  would  dearly 
have  made  Smith  safe.  How  can  it  be  argued  that  such  denial  is 
qualified  by  the  statement  that  there  is  a  settlement  relating  to  other 
property  T  Nay  more, — ^is  not  the  apparent  candour  of  that  statement 
calculated  rather  to  inspire  confidence,  than  to  excite  suspicion  and 
lay  a  foundation  for  inquiry  ?  If  Smith  was  bound  to  inquire  after 
one  deed  of  which  he  was  told  nothing,  except  that  it  did  not  relate 
to  Janets  estate,  why,  upon  the  same  principle,  should  he  not  be 
bound  to  examine  any  other  deed,  of  the  mere  existence  of  whidi  he 
had  notice  ?  I£  notice  of  the  esstenoe  of  a  settlement,  declared  npt 
to  affect  the  husband's  estate,  is  to  pat  a  purchaser  upon  inquiry, 
only  because  it  may  by  possibility  affect  it,  how  can  the 'plaintiff  stop 
short  of  the  conclusion,  that  marriage  alone  should  be  constructive 
notice  of  any  settiement  that  may  have  been  executed  ?  And  why, 
upon  the  same  principle,  should  not  every  man  who  deals  with  his 
neighbour,  without  kiM)wing  he  is  married,  be  affected  with  notice  of 
his  marriage,  and  thence  with  notice  of  his  marriage  settiement  (if 
any) ,  and  thence  with  notice  of  the  contents  of  the  settiement  ?  The 
ba^  of  the  plaintiff's  argument  is  this,  that  a  purchaser  is  imperative* 
ly  bound  to  inquire,  wherever  he  has  notice  of  a  fact,  which,  by  bare 
posnbility,  may  affect  the  subject  of  Us  purchase. 

[  *70  ]        TThe  afiirs  of  mankind  cannot  be  carried  on  with  ordi- 
nary security,  if  a  doctrine  like  that  of  constructive  notice 
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is  to  be  refined  upon  until  it  is  bxtended  to  cases  like  the  present. 
I  should  mjself  incline  to  limit  the  oases  to  which  the  doctrimd  is  ap- 
plied, rather  than  to  extend  them,  were  it  not  that  the  principle  upon 
which  these  cases  are  decided  is  sound  in  itself ;  and  that  it  is  better 
to  carry  out  a  sound  principle  to  its  just  limits,  even  at  the  occanon- 
al  expense  of  individual  luucdship,  than  render  the  law  uncertain  and 
fluctuating,  by  arbitrarily  refusing  to  apply  an  acknowledged  princi- 
ple to  cases  within  its  range. 

It  was  further  urged,  that  Smith  was  a  solicitor,  and  Aat  his 
conduct  should,  therefore,  be  viewed  with  greater  jealousy.  Un- 
doubtedly, if  I  found  a  Solicitor  taking  a  security  for  an  antecedent 
debt  or  otherwise,  under  suspicious  circumstances,  I  should  be  dis- 
posed to  consider  his  professional  character  an  important  circum- 
stance by  which  to  bring  the  &imes8  of  his  conduct  to  a  test.  Sut 
I  cannot  consider  a  solicitor  as  one  of  a  class  who  would  wantonty 
place  his  own  property  in  jeopardy. 

It  was  also  said,  that  the  settlor  and  his  wife  had  done  all  that 
could  be  done  to  secure  the  estate  to  tho  Plaintiff,  then  unborn ; 
and  that,  if  the  transactions  upon  which  Smithes  title  depends 
were  to  be  allowed  to  prevail,  no  security  would  exist  in  marriage 
settlements.  But  the  answer  to  this  is,  tiiat  the  fault  is  in  the  law, 
which  leaves  it  in  the  power  of  a  settlor  so  to  defraud  others.  The 
basis  of  the  whole  fraud  was  the  concealment  by  Jime$j  at  and 
after  the  time  of  his  marriage,  of  the  existence  of  the  old  term 
of  500  years.  The  law  which  permits  the  existence  of  such  inte^ 
ests,  has  enabled  Jane$  to  defraud  either  Smith  or  the  Plaintiff;  and 
if  STnith  acted  bona  fide,  equity,  upon  its  acknowledged 
^principles,  is  bound  to  leave  the  leg^  rig^t  where  it  finds  [  *71  ] 
it.     Walvin  v.  Lee  (a}. 

I  may  observe,  that  the  distinction  between  nej^igjsnce  and  mala 
fides  is  now  firmly  established  at  law.  ^'  Gross  negj^g^nce,"  (saya 
Lord  Denman  in  Goodnum  v.  Hdsrvey  (i)),  ^^  may  be  evideiice  of 

(a)  S  Yet.  31. 

(6)  4  AdoL  A  EH  S76.    And  m  CSWt.  iiidk,  10  AdoL  A  SIL  791. 
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mala  fides,  but  it  is  not  the  same  thing.  We  have  shaken  off  the 
last  remnant  of  the  contrary  doctrine."  The  doctrines  of  law  and 
equity  upon  this  point  ought  to  be  concurrent. 

My  conclusion,  upon  this  part  of  the  case  is,  that  Smith  is  a 
mortgagee  without  notice,  and  that  a  decree  must  pass  in  his  favour 
upon  that  principle. 

I  have  had  the  less  hesitation  in  deciding  this  cause  in  the  Defend- 
ant's favour,  because,  my  judgment  proceeding  upon  the  established 
bona  fides  of  Smithes  conduct,  the  case  can  be  no  authority  for  pur- 
chasers of  whose  conduct  the  same  thing  cannot  be  predicated. 

I  now  proceed  to  consider  the  second  point  in  the  case,  namely, 
from  what  time  Esther  Smith  is  to  be  considered  in  possession  of 
the  property. 

The  fact  which  nuses  this  question  is,  that,  from  the  death  of 
David  Jones ^  and  after  his  interest  in  the  estate  had  determined, 
until  Esther  Smith  entered  into  the  actual  receipt  of  the  rents  and 
profits,  Parrt/y  the  receiver,  appointed  by  the  deed  of  December, 
1829,  continued  to  receive  the  rents,  and  paid  them,  or  part  of 
them,  over  to  Esther  Smith,  Upon  the  effect  of  the  deed  of  De- 
cember, 1829, 1  am  required  to  consider  and  treat  Esther 
[  *72  ]  ^Smith  as  mortgagee  in  possession  of  the  premises  by 
Parrt/j  her  agent.  The  effect  of  this  will  be  to  make 
Esther  Smith  liable  for  Parry's  defaults.  Upon  the  construction  of 
the  deed  alone  I  cannot  do  this.  Parry  was  the  agent  of  David  Jones 
and  Thomas  Smith  during  their  joint  lives.  He  was  the  receiver  of 
Disvid  Jones  after  Thomas  Smithes  death ;  and  I  think  it  manifest, 
that  the  intention  of  the  parties  to  the  deed  was,  to  give  Thomas 
Smith  and  Richard  Humphreys  Jones  the  benefit  of  having  the  rents 
applied  for  their  benefit  durmg  the  continuance  of  David  Jones^  life, 
and  at  the  same  time  to  exclude  Thomas  Smith  from  incurring  the 
responsibilitiefl  of  a  mortgagee  in  possession  of  the  property.  But 
if  Esther  Smith  has  in  fact  received  some  rents  of  the  estate  by  the 
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hands  of  Parry  since  Bamd  Janes'  death,  and  if  the  PlaintiflF  thinks 
he  can  establish  the  fact,  that  Mther  Smith  has  so  acted  with 
Pamf  since  David  Jones'  death,  as  to  constitute  Parry  her  exclu- 
give  agent,  I  will  refer  that  for  inquiry  to  the  Master,  with  liberty 
to  state  special  circumstances. 

The  usual  decree  for  redemption  must  be  made,  treating  Esther 
Smith  as  mortgagee  for  the  40001. 

• 

The  costs  of  the  suit,  so  far  as  it  is  a  suit  to  redeem,  must  follow 
the  usual  decree  in  a  suit  for  that  purpose.  But  so  far  as  the  costs 
of  the  suit  have  been  occasioned  by  the  litigation  respecting  the  in 
terest  of  the  Defendant  Smith  in  the  500  years'  term,  I  shall  follow 
the  precedent  afforded  me  by  the  case  of  ffanbury  v»  Litchfield  (a) 
and  ^ve  no  costs. 

Liberty  to  apply  must  be  reserved  by  the  decree. 


•^«- 


•Meux  V,  Bbll.  [  '78  ] 

1841 :  I>eoember  13, 14  St  16. 

Ix  is  not  necessary  to  gire  notice  of  an  equitable  incnmbrance  to  more  tlian  one  of 
•ereral  tnistees  of  the  property,  so  long  as  the  circam5taDces  of  the  case  remain 
unaltered,  by  the  death  of  that  tmstee,  or  his  ceasing  to  contfnae  snch  tmstee,  or 
otherwise  [1]. 

On  the  question  of  notice,  where  there  ia  actoal  koowledge,  the  Conrt  will  not  die* 
tingnish  between  knowledge  acquired  in  one  character,  and  that  obtained  in  an- 
other. 

Notice  of  an  equitable  assignment,  to  the  onstee  or  one  of  sereral  trustees  of  the 
property,  is  necessary  in  order  to  perfect  the  assignment,  and  to  acquire  and  main- 
tain priority. 

Inquiry  by  a  puisne  incumbrancer  is  immaierial,  where  none  of  the  trustees  of  the 
property  at  the  time  knew  of  tbe  prior  incumbrance,  and  where,  the  result  of  the 
inquiry  would  not,  therefore,  hare  ejected  the  conduct  of  the  puisne  incum- 
brancer. 

Gncuinstances  under  which  no  costs  will  be  ordered  to  be  paid«  as  between  Ck>-De- 
fendants,  in  an  interpleading  suit 

(a)  2  MyL  &  K.  629—688. 
[1]  See  Flnkett  v.  Bhight,  2  Hare,  186. 7.   Duncan  ▼•  Chamberlain  11  Sim.  I2t. 
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ConBtmction  of  the  48th  Order  of  the  26th  of  Augnst,  1841,  on  the  framittg  of  the 
Master's  reports. 

Bt  a  bond,  dated  the  5th  of  Jaly,  1824,  Eemy  Meux^  Thoma$ 
Starling  Bensofiy  Richard  Latham,  JRichard  Barnett^  and  William 
Prior ^  were  jointly  and  severally  bound  to  Mary  Beiuon  Jeff^eries 
in  the  penal  sum  of  16,000/.,  conditioned  for  the  payment  of  the 
prmcipal  8um  of  80002.,  and  interest  thereon,  to  the  said  Mary 
Benson  Jefferies,  her  executors,  administrators,  and  assigns. 

On  the  Slst  of  October,  1825,  Mary  Benson  Jefferies  intermar- 
ried with  Henry  Jordan.    Two  settlements  were  executed  by  the 
parties  prior  to  the  marriage  ;  the  first  by  indentures  of  lease  and 
release,  dated  the  80th  and  Slst  days  of  October,  1825,  the  release 
being  made  between  Henry  Jordan,  of  the  first  part,  Mary  Benson 
Jefferies,  of  the  second  part,  Thomas  Starling  Benson,  and  Noah 
Slee,  of  the  third  part,  and  Thomas  Starling  Benson,  StarUng 
Benson,  Richard  Jordan,   the  elder,  and  Richard  Jordan,  the 
younger,  of  the  fourth  part,  whereby,  after  reciting  the  will  of 
Thomas  Benson,  deceased,  and  his  death,  and  that  Mary  Benson 
Jefferies  had  become  entitled  to  the  hereditaments  devised  by  his 
will,  the  same  hereditaments  were  released  and  conveyed  unto  2%0in^ 
as  Starling  Bennon^  Starling  Benson,  Richard  Jordon,  the  elder, 
and  Richard  Jordan,  the  younger,  to  hold  to  them,  their 
[  •74  "I       'heirs  axid  assigns,  upon  the  trusts  thereby  declared,  such- 
trusts  being  fox  the  separate  use  of  Mary  Benson  Jef- 
feries during  her  life,  and,  after  her  decease,  for  the  benefit  of  Hen- 
ry  Jordan  during  his  life,  and,  after  the  decease  of  the  survivor, 
for  the  benefit  of  the  children  of  the  marriage.    The  release  con- 
tained no  recital  of  or  reference  to  the  bond,  or  to  any  assignment 
or  settlement,  of  it. 

By  the  second  indenture  of  settlement,  of  the  Slst  of  October, 
1825,  reciting  that  Mary  Benson  Jefferies  was  antiiled  to  the  sum 
of  80002.  secured  by  the  bond,  and  to  other  personal  estate ;  that, 
upon  the  marriage  treaty,  it  had  been  agreed  that  the  said  sum  of 
80002.  should  be  settled,  and  that  the  other  p«iieaal  estate  of  Mary 
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Benmm  Jejferiii  should  become  the  property  of  the  husband  as  her 
marriage  portion,  the  said  bond,  and  the  principal  and  interest  there- 
by secured,  were  assigned  to  ThomaB  BenBtm,  Starling  Benson^ 
Biehard  JordaUj  the  elder,  and  Bichard  Jordan^  the  younger,  up- 
on trust  to  get  in  and  receive  the  said  principal  sum  and  the  interest 
thereof,  and,  after  the  marriage,  to  pay  the  interest  unto  Mary 
BeMon  Jefferiet  during  her  life  for  her  separate  use,  and,  in  case  she 
should  die  in  the  life-time  of  Henry  Jordan^  to  pay  such  interest  to 
him  during  his  life,  in  case  he  should  continue  the  widower  of  his 
ttien  intended  wife,  and,  after  the  death  of  the  survivor,  to  stand 
possessed  of  the  principal  sum,  upon  certain  trusts  for  the  benefit  of 
the  children  of  Mary  Benson  Jefferies. 

Thoma$  Starling  Benson^  who  was  the  uncle  of  Mary  Bemon 
Jefferies,  superintended  the  making  of  both  settlements ;  but  he,  be- 
ing one  of  the  obligors  of  the  bond,  was  not  made  a  trustee  of  the 
settlement  of  the  personal  property.  He  informed  his 
partners,  the  other  ^obligors  of  the  bond,  of  the  intention  [  *75  ] 
to  assign  the  bond  to  the  trustees  of  the  settlement,  and 
that  it  was  designed  to  give  them  a  power  to  continue  the  money  on 
the  personal  security  of  the  obligors.  It  did  not  appear  that  any 
notice  was  given  to  the  other  obligors  of  the  bond,  of  the  fact  that 
it  was  assigned  to  the  trastees.  The  other  surviving  obligors,  in 
their  depositions  taken  upon  the  inquiry  directed  by  the  decree  in 
the  cause,  stated  that  they  had  no  recollection  of  receiving  any  dis- 
tinct notice ;  but  they  had  always  an  impresdon  t)iat  the  money 
thereby  secured  was  settled  upon  the  marriage.  Immediately  after 
the  marriage,  Thomas  Starling  Benson  delivered  the  bond  to  Bich- 
ard  Jordan^  the  elder.  Bichard  Jordan^  the  elder,  died  in  the  year 
1831,  and,  after  that  event,  the  bond  was  transferred  to  the  posses- 
sion of  Bichard  Jordan^  the  younger  ;  and  it  was  in  his  possession 
about  two  months  prior  to  July,  1832. 

In  June,  1882,  Henry  Jordan  applied  to  Alezander  Bell  for  a 
temporary  loan  of  money,  upon  the  security  of  a  bond  of  Messrs. 
Menix  ^  Co. ;  and  after  several  meetings  had  taken  place  on  the 
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subject,  Alexander  Bell  consented ,  conditionally,  to*  lend  as  many 
rupees  as  would  amount,  at  the  then  rate  of  exchange  in  Indian  to 
the  sum  of  70002.,  in  consideration  of  the  acceptance  of  Henry 
Jordan  for  the  repayment  of  that  sum,  and  upon  the  collateral  secu- 
rity of  the  bond,  provided  Senry  Jordan  produced  satisfactory  proof 
that  he  was  beneficially  entitled  to  the  bocd,  and  that  it  was  not  the 
subject  of  any  settlement  made  upon  his  marriage.  Henry  Jordan 
afterwards  produced  the  settlement  of  the  real  estate,  and  satisfied 
Alexander  Belt  that  he  had  personally  received  the  interest  due  on 
the  bond  from  Messers.  Meux  ^  Co,    Alexander  Bell  thereupon 

drew  on  his  agents,  at  Bombay^  for  the  sum  of  78,139 
[  *76  ]      rupees;  *and  the  sum  of  6186Z.,  the^ value  of  the  bill  at 

the  then  rate  of  exchange,  was  paid  to  Henry  Jordan^ 
who  gave  Alexander  Bell  his  acceptance  for  the  sum  of  7000Z. ; 
and  deposited  with  him  the  bond  as  a  collateral  security,  with  the 
following  memorandum,  signed  by  Henry  Jordan : — 

^'  I  hereby  undertake,  when  called  upon  so  to  do,  at  the  expiration 
of  six  months  from  the  date  hereof,  to  assign  to  Alexander  Bell^  of 
&;c.,  his  executors,  administrator's  or  assigns,  a  certain  bond  or  obli- 
gation in  writing,  from  Meux  ^  Co.  to  Miss  Jefferiee^  which  bond 
is  my  property  by  right  of  marriage.  The  above  sum  of  8000/. 
was  taken  by  Messrs.  Meux  ^  Co.j  at  the  time  of  the  4  per  cents, 
being  reduced,  in  1824.    Dated  24th  July,  1882.     Henry  Jordan. 

"  Witness,  Edmund  Coatee.'' 

It  did  not  appear  by  what  means  the  bond  and  the  settlement 
were  abstracted  from  the  possession  of  the  trustees,  and  came  to 
the  possession  of  Henry  Jordan. 

Before  the  acceptance  given  by  Henry  Jordan  for  the  sum  of 
7000Z.  had  become  due,  Alexander  Bell  agreed  to  defer  the  pay- 
ment of  it  until  the  7th  of  March,  1833  ;  on  which  day  it  was  pre> 
sented  and  dishonored.  On  the  same  day,  Alexander  Bell,  by  his 
solicitor,  gave  notice  to  the  obligors  that  he  had  possession  of  the 
bond,  and  that  he  claimed  to  have  a  lien  upon  the  same  for  thQ  sum 
of  70001.  and  interest- 
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Proceedings  at  law  haviug  been  commenced  against  the  Plaintiffiiy 
the  obligors,  to  recover  the  money  due  upon  the  bond,  they  filed 
their  bill  of  interpleader  against  Alexander  Bell,  Eenry  Jordan^ 
Mary  Benson  Jordan,  his  wife,  and  the  children  of  the 
marriage,  and  *  Thomas  Benson,  and  Richard  Jordan,  [  *77  ] 
the  sarviving  trustees  of  the  second  settlement ;  and  by 
an  order  in  the  cause,  made  the  31st  of  January,  1834,  the  sum  of 
8000/.,  and  interest  from  the  5th  of  January,  1883,  was  brought 
into  Court,  and  the  dividends  from  time  to  time  ordered  to  be  laid 
out ;  and  an  injunction  was  awarded  to  restrain  the  Defendants  from 
bringing  or  prosecuting  any  action  or  actions  against  the  Plaintiffs 
for  the  monies  secured  by  the  bond  ;  and  also  to  restrain  the  Defend- 
ants, Thomas  Benson,  Starling  Benson,  and  Richard  Jordan,  from 
prosecuting  an  action  of  trover  commenced  by  them  against  AleQ> 
ander  Bell ;  and  the  bond  was  ordered  to  be  deposited  with  the 
Plaintiff's  clerk  in  Court. 

By  the  decree  made  the  12th  of  July,  1836,  by  the  Vice- Chan- 
eeUor  of  England,  a  reference  was  directed  to  inquire  whether,  on 
or  before  the  24th  of  July,  1882,  Thomas  Starling  Benson  knew 
of  the  settlement  of  the  bond,  the  Defendant,  Alexander  BeU,  not 
admitting  that  Thomas  Starling  Benson  had  notice  of  such  settle- 
ment ;  and  the  Plaintiff's  costs  were  ordered  to  be  taxed  and  paid 
without  reference  to  the  question  by  whom  they  were  to  be  ultimate- 
ly borne. 

Alexander  BeU  appealed  from  so  much  of  the  decree  as  directed 
the  inquiry,  and,  on  the  7th  of  July,  1837,  that  part  of  the  order 
was  reversed  ;  and  it  was  referred  to  the  Master  to  inquire  who  was 
or  were,  on  the  23rd  of  July,  1832,  entitled  to  the  bond,  and  the 
money  secured  thereby ;  and  how  such  person  or  persons  became  so 
entitled ;  and  under  what  circumstances  the  bond  came  into  the 
possession  of  Alexander  BelL 

The  Master,  by  his  report,  certified  that  he  had  been  'at-     [•78] 
tended  by  the  respective  counsel  and  solicitors  on  behalf 
of  the  Defendants,  the  parties  entitled  under  the  second  settlement, 
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and  ihe  Defendant,  Alexander  Bell ;  and  be  foond  that  the  bond 
and  settlements  were  dnlj  executed  bj  the  several  parties  thereto. 
The  Master,  then,  after  stating  that  the  several  witnesses  mentioned 
in  the  report,  had  deposed  to  certain  facts  thereby  set  forth,  found, 
that,  on  the  23rd  of  Julj,  1832,  Thomas  Beneon^  Starling  Benean^ 
and  Richard  Jordan^  as  the  surviving  trustees  named  under  the 
second  settlement  of  the  31st  October,  1825,  were  entitled  to  the 
bond  and  the  monies  secured  thereby  ;  and  that  the  persons  then 
beneficially  entitled  thereto,  were  the  persons  named  in  the  trusts 
of  the  said  settlement ;  and  he  found  that  the  bond  came  into  the 
possession  of  Alexander  Bellj  by  the  delivery  to  him  of  the  same 
by  Henry  Jordan^  as  a  collateral  security  for  the  sum  of  70002. 
advanced  by  him  to  Henry  Jordan^  under  the  eireumstanees  stated 
in  the  evidenct  thereinbefore  referr/d  to. 

Upon  the  hearing  of  the  cause,  the  depositions  referred  to  in  the 
report  were  read,  and  the  facts  in  the  foregoing  statement  appeared 
upon  such  depositions.  No  exception  was  taken  to  the  report,  and 
the  cause  now  came  on  for  further  directions. 


Mr.  Temple  and  Mr.  Tennant  for  Mrs.  Jordan,  and  the  children 
of  the  marriage. 

The  case  of  the  Defendant  Bell  is  that  of  a  purchaser  of  pro- 
perty which,  on  the  face  of  it,  appeared  to  have  been  the  property 
of  an  unmarried  woman,  who  had  subsequently  married ;  knowing 
moreover,  that  there  was  a  settlement  upon  the  marriage,  and  that 

one  of  the  trustees  of  that  settlement  was  also  one  of  the 
[  ^79  ]     obligors  'of  the  bond.     The  value  of  the  property — ^the 

length  of  time  during  which  it  had  remained  on  the  same 
investment — and  every  circumstance  attending  the  transaction,  ought 
to  have  suggested  to  a  purchaser  of  common  prudence,  the  proprie- 
ty of  enquiry  of  the  legal  depositaries  of  the  fund,  before  he  ad- 
vanced his  money.  The  absence  of  such  enquiries  can  be  attribut- 
ed only  to  what  the  Court  will  consider  as  wilful  blindness.    It  is 

«  _ 

such  laches  as  in  a*  court  of  equity  amounts  to  fraud*    The  total 
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omission  of  all  reference  to  this  large  sum  of  money,  in  the  set- 
tlement of  the  real  estate  which  was  prodncedy  was  of  itself  sufficient 
to  suggest  the  fact,  that  there  must  be  another  settlement,  applicable 
to  the  personal  estate,  which  was  not  produced  ;  for  according  to  the 
practice  of  conveyancers,  if  the  money  secured  by  this  bond  had 
been  intended  to  be  given  to  the  husband,  that  fact  would  have  been 
noticed  in  the  settlement  of  the  real  estate ;  and  this  view  of  the 
case  was  in  fact  taken  by  the  Vice- Chancellor  of  England  when  the 
cause  was  before  him.  The  title  to  the  bond  of  the  parties  claiming 
under  the  settlement  of  the  personal  estate  is  complete,  and  is  found 
by  the  report.  When  the  Master  had  adopted  this  finding,  no  ob- 
jection was  made  by  the  parties  interested  in  the  settlement  to  the 
introduction  of  the  other  matters  into  the  report,  as  they  regarded 
all  the  other  circumstances  as  wholly  immaterial.  It  would  be  a 
dangerous  doctrine  to  hold  that  an  equitable  title  is  infirm  or  incom- 
plete,  unless  notice  can  be  shewn  to  have  been  ^ven  to  the  parties 
in  the  mere  legal  possession  of  property.  Even  if  notice  were 
necessary,  there  is  sii^cient  evidence  in  the  depositions  to  shew  that 
all  the  obligors  of  the  bond  who  were  surviving  at  the  time  of  the 
examination,  knew  either  of  the  actual  settlement  or  of  the  intention 
to  settle  the  monies  secured  by  it. 

*0n  the  p(»nt  of  costs,  they  cited  Sievemon  v.  Anderson  [  *80  ] 
(a),  and  Seton^M  DecretM  (i). 

Mr.  Sharpe  and  Mr.  Ellison^  for  the  Defendant,  Bdl. 

There  will  be  great  difficulty  in  acting  upon  this  report.  The  ob- 
ject of  the  inquiry  has  not  been  obtained.  The  inquiry  was,  under 
what  circumstances  the  bond  came  into  the  hands  of  the  Defendant. 
The  finding  is,  that  it  came  into  bis  hands  under  the  circumstances 
mentioned  in  the  depositions  referred  to  in  the  report.  The  Court 
has  not  the  benefit  of  the  Master's  judgment  upon  the  facts  which 
was  the  purpose  of  the  reference,  and  it  is  uncertain  what  the  true 
eftct  of  the  evidence  is. 

(•)  S  Yet.  4  B.  418.  (6)  Ftge  841. 


•    . 
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Assuming  that  the  Court  will  endeavour  to  act  upon  the  report 
in  its  present  shape,  it  does  not  appear  bj  the  depositions  or  the  facta 
found,  that  the  trustees  of  the  settlement  gave  notice  of  their  as  - 
signment  to  the  obligors  of  the  bond.  Giving  to  the  evidence  its 
utmost  effect,  it  amounts  to  no  more  than  an  intimation  to  the  obli* 
gors  that  it  was  intended  to  settle  the  money  due  upon  the  bond, 
and  not  that  it  was  actually  settled.  Knowledge  of  a  mere  inten- 
tion does  not  amount  to  notice  of  the  act :  Cothay  v.  Sydenham  (e). 
The  knowledge  which  Thoman  Starling  Benson  had  of  the  bend,  he 
did  not  derive  by  means  of  any  notice  from  the  parties  whose  duty 
it  was  to  give  that  notice ;  nor  did  he  receive  it  in  his  character  of 
obligor.  Even  if  his  knowledge  of  the  assignment  amounted  to 
notice  to  him,  he  was  only  one  of  the  obligors  ;  and  notice  to  one  of 
several  trustees  cannot  be  sufiScient.  If,  for  example,  there  were 
four  trustees,  one  of  whom  had  never  acted  in  the  trust,  and 
[  *81  ]  resided  abroad, — would  it  be  competent  to  an  assignee  *of 
the  trust  funds  to  pass  by  all  the  acting  and  resident  trus- 
tees, and  give  notice  to  an  absent  one,  unacquainted  with  the  affairs 
of  the  trust  ? 

In  TifMon  v.  Mamsbottom  {b)j  the  Maattr  of  the  BolU,  after 
noticing  the  former  cases,  in  which  notice  had  been  given  to  all  the 
trustees — to  all  the  surviving  trustees,  or,  which  was  the  same  thing, 
to  the  solicitor  of  all  the  trustees,  remarks  upon^mi^v.  Smith 
(c),  where  notice  to  one  was  held  sufficient,  that  '^  in  that  case,  there 
might  be  circumstances  to  induce  the  Court  to  presume  that  the 
trustee  who  had  notice  conmunicated  his  knowledge  to  his  co-trus- 
tees ;"  from  which  it  is  plain  that  he  thought  notice  in  some  manner 
brought  home  to  all  the  trustees  or  executors  was  necessary.  If 
that  be  not  so,  where  all  the  trustees  are  jointly,  and  no  otherwise 
entitled,  there  is  still  a  distinction  in  this  case,  for  the  bond  is  joint 
and  several.  In  his  several  character,  each  obligor  is  a  distinct 
holder  of  the  fund,  and  cannot  be  affected  without  distinct  notice. 

Both  of  the  parties  are  equitable  claimants,  the  legal  title  being 

(a)  2  Bro.  C  C.  891.  (6)  9  Keen,  85.        (e)  2  Cro.  &  Mees.  281. 
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in  the  husbaDd,  whose  name  must  have  been  used  at  law  to  reeov6r 
upon  the  bond.  The  agreement  to  assign  the  bond  has  in  equity 
the  same  effect  as  an  actual  assignment.  In  the  absence  of  any 
thing  amounting  to  notice  by  the  trustees  of  the  settlement,  at  least 
until  after  notice  was  given  by  the  Defendant^  Bell,  the  latter  is 
the  first  incumbrancer  who  has  completed  his  title,  and  he  is,  there- 
fore, entitled  to  the  benefit  of  the  rule  qui  prior  est  in  tempore 
potior  est  in  jure.  He  has,  in  fact,  more  than  mere  priority  in  time ; 
for,  until  this  Court  interposed^  he  had  actual  possession 
of  the  bond :  the  •Court  will  not  interfere  to  deprive  a  [  *82  ] 
bon&  fide  purchaser,  without  notice  of  any  prior  incum- 
brance, of  the  benefit  of  that  possession :  ffead  v.  Egerton  (a). 
They  also  cited  Foster  v.  Blackttone  (6)  ;  Ex  parte  Watkin^  (c); 
EvanB  V.  Bichnell  (d) ;  Ex  parte  Kenaivgton  (c)  /  Ex  parte 
Cawthome  (/)  ;  and  Harrington  v.  Price  (^r). 

Mr.  Surge  J  Mr.  Teed^  Mr.  Baeon^  and  Mr.  Mesiiter^  for  the 
trustees,  were  heard  only  on  the  question  of  costs. 

There  is  no  evidence  that  the  trustees  are  in  any  respect  blame- 
able.  They  are  entitled,  therefore,  to  their  costs  either  against  the 
unsuccessful  claimant,  or  out  of  the  fund.  The  report  was  madd 
in  the  absence  of  the  trustees,  the  Master  having  decided  that  they 
were  unnecessary  parties  to  the  inquiry ;  and  it  must,  therefore^  be 
taken  most  strongly  in  their  favour. 

Mr.  TempUj  in  reply. 

In  all  the  cases  in  which  a  purchaser  has  acquired  a  title  to  a  chose 
m  action  by  assignment  and  notice,  it  has  been  derived  from  a  party 
who,  at  some  time,  had  himself  a  title  to  it.  In  this  case,  there  was 
no  instant  during^  which  Henry  Jordan  had  any  title  to  the  bond. 

{a)  3  P.  Wms.  280. 

(6)  1  Mjl.  &  E.  297 ;  S.  G.  9  Bligh,  N.  &  332,  reported  under  the  name  of  Ibttet 
▼.  CbdcertU.  (e)  2  Mon.  &  Ayr.  348. 

(d)  6  Ves.  174.  {•}  2  Ves.  ft  B.  83. 

(/)  1  Oljn.  &  Jam.  240.  (^)  3  B.  &  AdoL  170. 
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Priority  of  notice  is  tmimportant  irhere  there  is  no  equality  of  tiUe. 

Notice  is  here  wholly  immaterial ;  for  the  obligors  of  the  bond  are 

not  trustees,  they  are  mere  debtors :  and  it  has  never  been  held 

necessary  to  give  notice  to  a  debtor.    But  the  question  in  the 

cause  iSy  in  fact,  concluded  by  the  report ;  for  the  report 
[  *88  ]     finds,  that,  Sprier  to  the  deposit  with  Bell^  the  trustees 

were  actually  entitled  to  the  bond,  and  the  Money  thereby 
secured ;  and  that  could  not  be  the  case,  unless  they  had  done  all 
acts  necessary  to  render  their  title  complete. 


Vicb-Chanoellor  : — 

This  is  one  of  those  cases  in  which  one  of  two  perfectly  innocent 
parties  must  sulTer  by  the  ^eSftult  of  a  third.  Unless  the  primary 
title  of  Mrs.  Jordan  and  her  children  can  be  impeached,  they  will, 
of  course,  be  held  entitled  in  this  Court  to  the  money  which  is  the 
subject  of  the  suit. 

I  believe,  that,  prior  to  the  decision  in  Mr.  Sturfs  case,  which 
occurred  in  1809  (a),  it  had  never  been  held,  that  the  mere  omis- 
sion of  a  person  having  an  equitable  interest  in  a  fund,  the  hgfX 
property  of  which  was  in  another,  to  give  notice  of  that  interest, 
would  of  itself  ^ve  a  puisne  incumbrancer  the  priority ;  and  I  think 
it  is  apparent,  upon  the  judgment  in  JEvans  v.  JSieknell  (i),  that 
Lord  Eldon  at  that  time  did  not  consider  the  mere  omission  to  give 
notice,  where  the  transaction  was  quite  destitute  of  fraud,  would 
have  that  eflfoct.  Sir  Thomas  Flumer  also,  in  1814,  in  the  case 
of  Cooper  v.  Fynmort  (e)^  expressed  clearly  the  law  of  the  Court 
to  be,  that  the  mere  omission  to  give  notice  would  not  postpone  a 
prior  to  a  puisne  incumbrancer. 

# 
The  case  of  Wright  v.  Lord  Dorchester  first  nused  the  question, 

whether  the  omission  of  the  first  mcumbrancer  to  ^ve 

[  *84  ]    notice  would  be  a  reason  for  postponing  him  to  *the  second ; 

(a)  Wright  ▼.  Lord  DorAmtar,  a  Baas.  4^^  n. 

(»)eVfli.i9a  (c)aBask  sa 
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but  it  did  not  decide  the  point :  for,  in  that  case,  an  injanc- 
tion  having  in  the  first  instance  been  granted  to  restrain  Braton, 
who  was  the  puisne  incumbrancer,  from  receiving  the  dividends  of 
the  stock,  which  had  been  previously  assigned  to  Messrs.  Wright^ 
Lord  JEldon  afterwards  dissolved  that  injunction  ;  but  he  put  Mr. 
Brown  on  terms  to  account,  at  the  hearing  of  the  cause,  for  the 
dividends  which  he  should  have  received,  in  case  the  Messrs. 
Wright  or  the  trustees  should  be  declared  to  be  entitled  to  them  ; 
deciding  only,  therefore,  that  the  Court  would  not,  on  an  interlo* 
cutory  application,  hold  that  the  puisne  incumbrancer  ought  not  to 
be  preferred.  That  case  also  raised,  or  rather  left  open,  another 
question :  it  appeared,  that  Brown  had  made  very  careful  inquiries 
of  Uie  trustees ;  and,  therefore,  supposing  that  case  to  have  been 
decided  in  Brown^n  favour,  it  would  not  follow  that  the  decision 
would  be  in  favour  of  a  puisne  incumbrancer,  who  had  not  made 
each  inquiry. 

I  conceive  it  to  be  now  clearly  decided,  by  the  cases  of  Dearie 
V.  Sail  (a),  Loveridge  v.  Cooper  (&),  and  Foster  v.  Blaekstone 
(c),  that  if  a  bona  filed  incumbrancer  upon  a  fund,  the  legal  interest 
in  which  is  in  a  trustee,  gives  notice  of  his  incumbrance  to  the  trus* 
tee,  and  neither  the  incumbrancer  giving  the  notice,  nor  the  trustee 
at  the  time  of  such  notice  being  g^ven,  has  notice  of  any  prior  in- 
cumbrance afiecting  the  fund,  the  incumbrancer  giving  such  notice, 
80  long  as  the  circumstances  of  the  case  remsdn  unaltered,  will  be 
entided  to  priority  over  a  prior  incumbrancer  upon  the  fund,  who 
has  omitted  or  neglected  to  give  notice  of  his  incum- 
brance, although  *the  puisne  incumbrancer  may  have  ad-  [  *85  ] 
vancedhis  money  without  making  previous  inquiries  of 
the  trustee. 

In  the  absence  of  notice,  the  party  claiming  the  prior  incum- 
brance has  not  perfected  his  title.  In  a  case  whare  there  cannot 
be  an  actual  transfer  of  the  subject,  he  must  do  all  that  is  in  his 

(o)aBiiM.  1.   «  (6)  Id.  30. 

(e)  ll^LAKS97;  S.  C.  raportedtf  /VmIm^t.  CbdbsrW/,  9  BUgh,  N.  &  SSS. 
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power ;  and  if  he  fails  to  flo  this,  and  another  person  takes  an  in- 
cumbrance, and  gives  notice,  the  second  person  has  acquired  a  perfect 
assignment,  whilst  the  first  equitable  assignment  is  imperfect. 

The  case  of  Foster  v.  Blackatone^  for  the  first  time,  I  believe, 
called  for  direct  adjudication  on  the  question,  whether  the  omission 
of  the  second  incumbrancer  to  make  the  inquiry  was  to  be  treated 
as  an  objection  of  substance  or  not.  In  Dearie  v.  Hallj  there 
having  been,  in  fact,  an  inquiry,  the  reasoning  of  Sir  Thamau  Plum* 
er  was  rather  an  exposition  of  what  he  thoughtt  he  doctrine  of  the  law 
to  be,  than  a  direct  adjudication  on  the  point.  In  the  case  of  Fo%' 
let  Y.  Black%tont^  the  Lord  Chancellor^  in  moving  the  judgment  of 
the  House  of  Lords,  adverts  and  assents  to  the  principle  that  a 
party,  until  he  gives  notice  to  the  trustee,  has  not  done  every  thing 
in  hia  power,  and  which  is  necessary  to  complete  his  title  (a). 
The  reasoning  of  Sir  Thoma%  JPlumerj  that  the  first  incumbrancer, 
by  omitting  to  give  notice,  has  not  acquired  that  which,  in  equity, 
is  equivalent  to  possession  at  law,  and,  therefore,  his  security  is 
not  perfected,  is  directly  affirmed  by  the  House  of  Lords,  in  a  case 
where  the  very  point  was  argued,  and  the'  distinction  with  regard 
to  inquiry  taken  by  counsel  at  the  bar ;  and  where  no  inquiry  was 
made,  the  second  incumbrancer  was  preferred  to  the  first,  on  the 
ground  that  the  first  incumbrancer  bad  not  perfected  hb  security. 

# 

• 

[  *86  ]         *I  think  these  decisions  are  founded  on  principle.    The 
omission  of  the  puisne  incumbrancer  to  make  inquiry  can- 
not  be  material  where  inquiry    into  the  circumstances  of  the  case 
could  not  have  led  to  a  knowledge  of  the  prior  incumbrance. 

The  question  is,  whether  the  inquiry,  if  it  had  been  made,  would 
or  would  not  have  informed  the  puisne  incumbrancer  of  any  mate, 
rial  fact  affecting  bis  interest.  If  his  conduct  would  have  been 
the  same,  whether  he  had  made  the  inqury  or  not,  the  omission  of 
the  inquiry  cannot  be  a  reason  for  depriving  him  of  the  benefit  of 
his  subsequent  vigilance. 
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The  only  suggestion  which,  it  appears  to  me,  can  be  made  in  an- 
swer to  this  view  of  the  question,  is,  that  if  the  puisne  incumbrancer 
has  not  made  any  inquiry,  he  has  not,  in  point  of  fact,  been  de- 
ceived or  injured  by  the  neglect  or  omission  of  the  prior  incumbran- 
cer. But  there  is  a  fallacy  in  that  way  of  stating  the  case.  If 
the  puisne  incumbrancer  advances  his  money  bon^  fide,  without  in- 
quiry, it  must  be  presumed  that  he  would  equally  have  advanced  it 
afer  inquiry,  the  result  of  which  would  have  negatived  the  exist- 
ence of  any  prior  incumbrance.  The  injury  he  sustains,  and  which 
gives  him  priority,  is  ex  post  facto.  If,  after  advancing  his  money, 
he  is  informed  that  there  is  a  prior  incumbrancer,  he  will  immedi* 
ately  use  diligence  to  get  in  or  secure  his  property.  If,  on  the 
other  hand,  he  is  not  told,  when  he  gives  the  notice,  that  there  is 
a  previous  incumbrance,  he  is  led  to  suppose  that  his  security  is 
good  ;  he  relies  upon  it,  and  he  is  injured  in  having  placed  such  re- 
liance upon  it,  if  it  should  appear  that  there  is  a  prior  incumbrance. 
The  notice,  which,  when  it  is  given,  has  the  effect  of  inquiry,  is 
given  either  at  the  time  the  money  is  advanced,  or  after- 
wards, and  the  only  •distinction  between  the  two  cases  is  [  •87  ] 
a  distinction  between  a  party  who  advances  money  at  the 
time  of  taking  a  security,  and  a  party  who  takes  a  security  for  an 
antecedent  debt.  The  notice  which  the  puisne  incumbrancer  gives 
converts  the  trustee  of  the  fund  into  a  trustee  for  the  party  giving 
the  notice.  Dearie  v.  Rail.  The  credit  which  the  puisne  incum- 
brancer gives  to  the  fund  after  the  notice,  is  as  good  a  considera- 
tion as  that  of  any  other  creditor  who  takes  a  security  for  an  an- 
tecedent debt,  which  is  clearly  sufficient.  Plumb  v.  Fluitt  (a). 
And  the  puisne  incumbrancer  has  a  better  equity  than  the  earlier^ 
incumbrancer,  because  the  former  by  notice  to  the  trnstee  has  per- 
fected his  equitable  title,  which  the  latter,  by  omitting  or  neglecting 
to  give  notice,  has  not  done. 

The  next  question  which  has  been  suggested  is,  whether  the  first 
incumbrancer,  in  order  to  perfect  his  security,  must,  where  there 
are  several  trustees,  give  notice  to  all  of  them  7    If  notice  to  all  is 

(a)  S  AiuL  432. 
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necessary,  I  am  unable  to  discern  upon  what  principle  notice  to  one 
can  be  deemed  insofficient.  If  the  case  of  Smith  y.  Smith  has  deter> 
mined  that  notice  to  one  trustee  is  sufficient,  I  should  not  exercise  a 
sound  discretion,  if  I  were  to  create  any  doubt  upon  that  point. 

Another  question  is  on  the  nature  of  the  notice.  It  was  said,  in 
argument,  that  it  did  not  appear  that  the  notice  was  given  for  the  pur^ 
pose  of  aft c ting  the  trustee  with  notice  of  the  settlement.  If  the 
trustee  had  said,  that  the  fact  came  to  his  knowledge  in  one  transac- 
tion, and  he  had  forgotten  it  at  the  time  of  the  other,  there  might  be 
reason  for  the  distinction  which  has  been  attempted  to  be 
[  *88  ]  made,  with  regard  to  the  ^manner  in  which  the  trustee  gain- 
ed his  information.  In  such  a  case,  there  might  be  a  distinc- 
tion between  knowledge  which  is  the  result  of  express  and  pointed 
instruction,  and  notice  which  is  derived  from  casual  information 
If  the  trustee  has  actual  knowledge  at  the  time  the  transaction  takes 
place,  I  have  always  understood  the  principle  of  law  to  be,  that  what 
a  man  knows  for  one  purpose  he  knows  for  all ;  and  you  do  not  in- 
quire  whether  he  learnt  it  in  one  character  or  in  another. 

In  the  case  of  Smith  v.  Smith,  George  Bobert  Smith,  who  had 
married  a  daughter  of  Mr  Maberltf,  had  advanced  monies  to  him, 
and  had  taken  an  assignment  of  Mr.  Maherly*e  life-interest  in  cer- 
tain stock  under  his  marriage  settlement.  John  Smith,  his  uncle 
one  of  the  trustees  of  the  fund,  was,  in  conversation  only,  informed 
by  George  Bobert  Smith  of  the  fact  of  his  having  obtained  a  secu- 
rity on  the  fund  ;  and  John  Smith,  therefore,  deposing  to  the  fact 
that  he  knew  it,  the  Court  in  effect  said,  if  a  trustee  knows  it, — ^how- 
^ver  he  might  have  learnt  it, — the  second  incumbrancer  would  have 
been  safe  if  he  had  made  the  inquiry. 

In  T^mson  v.  BamsboUom  (a),  there  were  several  trustees  and 
executors :  a'son  of  one  of  them  sold  or  mortgaged  his  interest  in  part 
of  the  property  to  his  father.  The  father  died,  and  then  the  question 
was,  whether  the  surviving  executor,  who  never,  in  fact,  had  heard 
of  the  dealings  with  the  father,  was  to  be  taken  to  have  notice  of 

(a)  t  Keen,  S5. 
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that  transaction,  as  a  conclosion  of  law.  The  Mailer  of  the  Rolls 
held,  notice  to  one  executor  of  that  transaction,  was  not  nodco  to  all 
and  having  got  rid  of  the  technical  objection,  that  notice  to  one,  is 
notice  to  all,  the  question  was  reduced  to  this :— *at  the  time 
when  the  second  incumbrancer  took  his  security,  was  there  [  '89  ] 
any  person  living  who  had  notice  of  the  prior  incumbrance 
being  created  ?  The  Court,  in  that  case,  had  ascertained,  that,  if  the 
party  had  made  inquiry,  he  would  have  obtained  no  information  what- 
ever  as  to  the  fact  of  a  prior  incumbrance.  It  appeared  that  the 
trustees  or  executors,  in  point  of  law,  were  not  affected  constructive* 
ly  by  the  notice  given  to  a  deceased  co-executor,  and  there  being  no 
notice,  in  fact,  Lord  Langdale  has  added  the  weight  of  his  authority 
to  the  former  decision  of  Sir  John  Leaehy  in  Foster  v.  Blackstontj 
confirmed  by  the  House  of  Lords,  that  the  inquiry  is  perfectly  imma- 
terial, if,  in  point  of  fact,  at  the  time  of  the  inquiry,  there  is  no  ex- 
isting notice  ;  and  that  I  conceive  to  be  the  law  of  the  Court  on  the 
subject. 

Taking  this  principle  as  the  basis,  if,  on  examining  what  appears 
in  the  Master's  report,  and  also  the  cases  as  to  notice,  I  find  that  no- 
tice of  the  settlement  has  been  communicated  to  one  of  the  obligors, 
my  opinion  is,  that  the  decision  must  be  in  favor  of  the  parties  claim- 
ing under  the  settlement 

It  has  been  argued,  that  Mr.  Bell  had  a  legal  right  or  a  legal  ad- 
vantage  in  the  possession  of  the  bond ;  and  where  that  is  so,  it  is 
said,  on  the  authority  of  Head  v.  Egertorij  the  Court  will  take  no 
step  to  deprive  him  of  that  right  or  advantage.  In  that  case,  the 
Court  said  that  there  was  no  equity  to  take/rom  a  second  mortgagee 
the  title-deeds,  which  the  first  mortgagee  had  incautiously  permitted 
the  mortgagor  to  pledge  a  second  time.  The  same  principle  has 
been  repeatedly  affirmed  (a).  It  does  not  follow,  because 
the  mortgagee  has  not  the  'estate  for  which  his  money  was  [  *90  ] 
paid,  that  the  title-deeds  are,  therefore,  of  no  value  to  him. 
If  the  consequence  of  Mr.  BeU  having  this  bond  in  his  possesnon 

(a)  See  VTolvyii  t.  £« ,  9  Vet.  S4.    JPcr  Lord  £Ztbii.  ' 
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would  have  been  to  prevent  the  persons  entitled  in  eqaitj  from  using, 
either  under  a  power  in  the  assignment,  or  under  the  direction  of  this 
Court)  the  name  of  the  obligee,  in  an  action  to  recover  on  the  bond ; 
or,  if  they  would  have  been  unable  to  recover  on  the  bond  without 
producing  it,  and  there  were  no  means  of  obtaining  the  production  of 
it  by  Mr.  Belly  by  calling  him  as  a  witness,  or  otherwise,  there  might 
be  a  diOiculty.  There  is,  however,  no  doubt  that  a  party  may  recov* 
er  on  a  bond,  without  the  bond  being  produced  in  a  Court  of  law. 

If  both  of  the  claimants  of  the  fund  could  have  sustained  their  ti- 
tle at  law,  possession  could  only  have  been  recovered  by  one  of  them ; 
and  if  there  had  been  no  interpleader,  it  might  have  depended  on  the 
time  or  manner  in  which  the  actions  were  prosecuted.  Where  both 
titles  are  equitable,  the  Court  will  not  permit  the  right  to  be  so  de« 
termined.  The  obligors  of  the  bond,  coming,  as  they  had  a  right 
to  do,  to  be  protected  from  conflicting  actions,  have  placed  the  sub- 
ject of  the  suit  equally  out  of  the  reach  of  both  parties.  It  is  very 
different  from  a  case  where  one  purchaser  has  the  estate  and  the  oth- 
er the  title-deeds.  I  do  not  conceive  that  there  is  any  use  which 
Mr.  BeU  could  make  of  the  bond,  either  to  recover  himself,  or  to 
prevent  the  other  claimants  from  recovering.  The  case  can  only  be 
determined  upon  the  equities  of  the  parties. 

Then,  as  to  the  question  of  notice,  I  shall  endeavor  to  decide  the 
case  upon  the  materials  which  the  report  affords,  although  the  frame 
of  that  report  is  not  very  convenient.  The  Master  does  not  find 
the  circumstances  abstracted  from  the  depositions,  but  he  finds  that 
the  facts  occured  under  the  circumstances  referred  to  in 
[  •Gl  ]  the  •depositions.  The  circumstances  are,  in  fact,  left  en- 
tirely at  large.  Nothing  is  farther  from  my  intention 
than  to  speak  disrespectfully  of  this  report ;  for  I  believe  it  has  not 
been  unusual  to  deal  with  references  in  this  manner.  The  48th  of 
the  New  Orders  of  August  last  was  designed  to  lay  a  foundation  for 
a  practice  more  precise  and  uniform,  and  better  calculated  to  assist 
the  Court  in  such  cases. 
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I  take  this  occasion  to  observe,  that  I  have  great  diflSculty  in  an- 
derstanding  how  the  misapprehension  can  have  arisen,  which  is  said 
to  exist  in  the  Masters'  offices  respecting  the  object  and  effect  of 
the  48tb  Order  (a).  When  the  Court  sends  a  case  to  the  Master 
for  inquiry  as  to  the  circumstances  under  which  a  transaction  took 
place,  the  object  of  the  Court  is,  that  the  Master  may,  (as  far  as  he 
can),  find  facts  on  the  face  of  the  report  on  which  the  Court  may 
afterwards  act,  as  it  would  do  upon  a  special  case.  And  the  secu- 
rity of  the  suitor  seems  to  require  that  this  should  be  done.  If  that 
course  be  taken,  and  the  Master  finds  facts  not  warranted  by  the 
evidence,  the  suitor  may  except  to  the  report ;  and  the  facts  upon 
which  the  Court  is  to  pronounce  its  judgment  are  thus  accurately 
found.  Sttt  if  the  Master,  instead  of  doing  this,  simply  examines 
witnesses  and  then  reports  to  the  Court  that  he  has  so  examy;ied  wit* 
nesses,  that  they  have  made  certain  depositions,  and  that  the  trans- 
actions to  which  the  inquiry  relates  took  place  under  the 
circumstances  stated  in  'those  depositions  :  if,  (I  say),  [  *92  ] 
the  Master  instead  of  finding  facts  upon  which  the  Court 
may  afterwards  found  its  judgment,  and  to  which  finding  the  parties 
may  except,  simply  sends  up  the  depositions  for  the  Court  (o  make 
•uch  use  of  as  it  can  ;  it  must,  in  many  cases,  greatly  embarrass 
the  Court,  from  not  knowing  what  the  facts  are  which  it  can  really 
assume  as  proved.  The  Master,  in  effect,  is  returning  the  cause  to 
the  Court  for  the  Court  to  do  that  which  it  required  the  Master  to 
do,  and  tfatit  at  a  great  risk  to  the  interests  of  justice.  Suppose 
the  Master  had,  in  this  case,  found,  that,  upon  the  evidence  laid  be* 
fore  him,  each  or  all  of  the  obligors  in  the  bond  had  express  notice 
of  the  settlement,  Mr.  Beli  would,  probably,  have  excepted  to  the 
Master's  report  as  containing  a  finding  not  warranted  by  the  evi* 
dence ;  and  the  case  would  have  been  disposed  of  upon  his  except 

(a)  Anin^st  26lh,  1841.  Order  XL VIII.  "  That,  in  the  reports  made  by  the 
Hasten  of  the  Coart,  no  part  of  any  state  of  facts,  charge,  affidavit,  deposition,  ex- 
aminaiioD,  or  answer,  brought  in  or  ased  before  them,  shall  be  stated  or  recited.  Bat 
sach  state  of  facts,  chai^  affidavit,  deposition,  examination,  or  answer,  shall  be 
Identified,  specified,  and  referred  to,  so  as  to  inform  the  Conrt  what  state  of  factl^ 
chaige,  affidavit,  dcpoaitioD,  examination,  or  answer,  were  so  bromgfat  ia  or  ned.* 
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tioDy  the  Court  having  the  fact  of  notice  or  no  notice  ascertained,  as 
the  ground  upon  which  its  decree  was  to  be  founded.  Sut  if  the 
evidence  is  merely  sent  up  to  the  Court  generally,  without  any  find- 
ing, the  parties  have  no  opportunity  of  knowing  what  the  precise 
grounds  are  on  which  the  judgment  is  to  proceed.  And  where,  as 
in  this  case,  much  of  the  evidence  is  not  admissible,  and  its  effect 
questionable,  and  actually  controverted,  the  Court  may  find  itself 
positively  unable  to  act,  if  the  Master,  instead  of  finding  facts  from 
the  evidence,  refers  the  Court  generally  to  the  evidence  to  make 
out  a  case  for  itself. 

Sefore  the  48th  Order  was  framed,  the  invariable  practice  in 
some  of  the  Masters'  ofiSces  was  to  do  the  very  thing  which  I  have 
said  th^  Court  desires  when  it  sends  a  case  like  this  to  the  Master 
for  inquiry,  and  further  to  assist  the  Court,  (and  great  that  assist- 
ance often  is),  by  stating  the  Master's  reasons  for  the 
[  *98  ]  conclusion  he  has  come  to.  In  other  oflSces,  the  ^practice 
sometimes  was  to  state  or  recite  in  their  reports  the  ac- 
tual proceedings  before  them  ;  namely,  the  states  of  facts,  charges, 
affidavits,  and  other  proceedings  mentioned  in  the  48th  Order. 
There  is  nothing  in  the  48th  Order  to  prevent  the  Master  from  find, 
ing  facts  from  the  evidence  before  him,  and  stating  those  facts  in  his 
report,  or  from  stating  the  reasons  upon  which  he  has  proceeded  in 
making  his  report ;  or  from  submitting  any  question  to  the  Court 
upon  which  the  powers  with  which  he  is  armed  do  not  enable  him  to 
come  to  a  satisfactory  conclusion ;  or,  generally,  from  giving  the 
Court  an  account  of  the  effect  produced  upon  his  own  mind  by  the 
proceedings  before  him.  There  is  nothing  in  the  48th  Order  to  pre- 
vent the  Master  from  doing  any  of  these  things ;  the  order  only  re- 
jects the  practice  of  stating  and  reciting  in  the  report  the  documents 
mentioned  in  the  order. 

Having  taken  a  part  both  in  suggesting  and  framing  the  48th  Or- 
der, I  am  able,  with  certainty,  to  say  that  Lord  CoUenham  never  in- 
tended by  that  order  to  prevent  the  Masters  from  doing  any  thing 
in  their  reports,  which,  before  that  order  it  was  competent  for  them 
to  do,  except  stating  and  reciting  in  their  reports  states  of  facts  and 
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charges,  and  the  other  documents  mentioned  in  the  48th  Order. 
Lord  Cottenham  thought,  and  not  without  reason,  that  the  statement 
of  such  documents  in  reports  tended  to  load  the  suitor  with  expense, 
without  giving  the  Court  the  assistance  it  required.  What  the 
Court  wants  is  the  Master's  conclusion  from  the  eyidence,  and  a  re- 
ference to,  or  description  of,  the  evidence,  so  that  the  Court  may 
know  what  the  evidence  was,  and  judge  whether  the  Master's  con- 
clusion was  borne  out  bj  that  evidence  or  not. 

It  may  be  observed,  that  the  48th  Order  does  'not  pro-  [  '94  ] 
hibit  the  Master  from  stating  or  reciting  wills,  deeds,  and 
many  other  documents.  That  was  done  advisedly,  because  wills, 
deeds,  and  many  other  documents,  being  the  private  property  of 
parties,  which  they  have  a  right  to  keep  in  their  private  custody,  do 
•not  remain  in  the  office  to  be  referred  to  after  the  report  is  made  ; 
whereas  states  of  facts,  charges,  and  the  other  matters  specified  in 
the  48th  Order  remain  in  the  office.  The  order  was  framed  with 
great  care  and  consideration  ;  and  I  entertain  no  doubt  of  the  benefit 
to  be  derived  fron  it.  I  will  read  the  report  and  the  evidence  be- 
fore I  ^ve  my  final  opinion  upon  the  question  of  notice. 

Vice-Chancellor  : 

The  subject  of  this  suit,  which  is  an  interpleading  suit,  is  a  bond 
dated  the  5th  day  of  July,  1824,  by  which  certain  persons,  including 
Tfioma$  Starling  Bensonj  became  jointly  and  severally  bound  to 
Mary  Jefftnes^  now  Mary  Jordan^  in  the  penal  sum  of  1G,000Z., 
with  a  condition  for  making  the  bond  void  on  payment  of  8000Z.  and 
interest. 

Upon  the  marriage  of  Mary  J^ericB  with  Henry  Jordan  in  the 
month  of  October,  1825,  the  bond  was  assigned  to  trustees  upon 
trusts,  in  which  Mary  Jordan  and  her  children,  who  together,  con- 
stitute one  class  of  Defendants  in  this  suit,  are  interested  ;  Henry 
Jordan^  the  husband,  also  taking  a  life  interest  in  the  money  secured 
by  ihe  bond,  iatermedUate  between  the  life  interest  of  the  children. 


96  CASES  IN  CHANCERY. 

lB4I.^Mniz  T.  BelL 

The  bond,  by  means  which  did  nof  appear,  camo  into 
[  *d5  ]  the  possession  of  Henry  Jordan  ;  and  in  the  year  *1832, 
the  Defendant  Bell  advanced  money  to  Henry  Jordan 
upon  the  security,  (amongst  other  property),  of  the  bond  in  ques^ 
tion,  upon  the  faith  of  a  representation  made  by  Henry  Jordan  to 
the  Defendant  Bell^  that  his  wife's  real  estate  had  been  settled  upon 
her  and  her  children,  and  that  the  bond  had  become  his  (Henry 
Jordan^ %)  property.  To  confirm  the  truth  of  this  statement,  Henry 
Jordan  produced  to  Bell  a  settlement  made  on  his  marriage  with 
the  Defendant  Mary  Benson  Jordan^  containing  a  settlement  of  her 
real  estate  upon  herself  and  her  children,  and  which  Henry  Jordan, 
contrary  to  the  truth,  represented  to  Bell  to  have  been  the  only 
settlement  made  upon  the  marriage.  Upon  the  credit  given  by  Bell 
to  this  statement,  and  after  some  further  inquiries  which  Bell  made 
respecting  Jordan^e  character,  but  without  any  inquiries  by  Bell  of 
the  obligors  in  the  bond,  the  money  was  advanced  by  Bell  to  Henry 
Jordan, 

In  the  month  of  March,  1823,  J3eZ/,  by  his  solicitor,*  gave  notice 
of  his  security  to  the  obligors  of  the  bond ;  and  tho  question  in  the 
cause  is,  whether  the  better  equitable  title  to  the  money  secured  by 
the  bond  is  in  Mrs.  Jordan  and  her  children,  or  in  the  Defendant 
Bell. 

The  question  upon  which  I  reserved  my  judgment,  and  the  only 
questbn  now  before  me,  is,  whether  at  the  time  when  Mr.  BeU  gave 
notice  of  his  ixicumbrance  to  the  obligors  in  tho  bond,  such  a  notice 
of  the  HULrriage  settlement  of  Mrs.  Jordan  had  been  given  to  the 
obligors,  or  any  of  them,  as  would  deprive  Mr.  Bell  of  the  benefit 
of  the  rule  of  law  which  I  stated  on  a  former  day. 

In  the  Master's  report,  which  I  have  referred  to  for 

[  *96  }    *the  purpose  of  finding  the  answer  to  this  question,  I  find 

the  evidence  of  Mr.  Thomas  Starling  Benson,  one  of  the 

ebligors,  who  deposes  that  he  had  notice  at  the  time  of  Mrs.  Jor* 

dan*s  marriage  that  the  bond  was  settled  upon  her  and  her  children. 
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This  testimony  is  direct  and  positive.  I  see  no  reason  for  ques- 
tioning its  credibility,  and  it  is  unopposed  by  any  conflicting  evi- 
dence. 

If,  in  order  to  come  to  a  conclusion  in  this  cause  upon  the  ques- 
tion of  notice,  it  were  necessary  to  fix  the  other  obligors  in  the 
bond  with  notice,  I  should  have  great  difficulty  in  acting  upon  the 
Master's  report  as  it  now  stands.  But  being  of  opinion  that  the 
notice  which  Mr.  Thomas  Starling  Benson^  one  of  the  obligors  in 
the  bond,  is  thus  proved  to  have  had  of  the  marriage  settlement,  is 
sufficient  to  enable  me  to  decide  this  cause,  I  am  enabled  to  pro- 
ceed without  further  inquiry. 

In  Smith  V.  Smith  (a),  the  full  Court  of  Exchequer,  of  which 
the  present  Lord  Chancellor  was  then  the  head,  decided  the  very 
point  of  notice  which  arises  in  this  case.  By  that  decision  I  should 
probably  feel  myself  bound,  even  if  I  doubted  its  correctness. 
But  for  the  reasons  given  in  the  judgment  in  that  case,  my  individ- 
ual opinion  approves  the  principle  upon  which  the  case  was  decided, 
and  those  reasons  admit  of  no  distinction  between  a  joint  bond  and 
one  which  is  joint  and  several. 

Hie  case  of  Smith  v.  Smith  doef  not  impeach,  nor  is  it  impeached 
by  the  case  of  Tim%on  v.  Bamsbottom.  In  Smith  v.  Smith,  the 
Court  of  Exchequer  decided  that  notice  to  one  trustee  was  sufficient, 
at  least  so  long  as  that  trustee  lived,  and  the  circamstances  of 
the  casQ  remamed  unaltered.  The  reason  why  notice  to 
one  was  *held  sufficient  was,  because  nothing  less  than  in-  [  *97  ] 
quiry  of  all  the  trustees  would  satisfy  a  prudent  inquirer. 
Inquiry  of  all  would,  in  the  circumstances  of  that  case,  have  led  the 
inquirer  to  a  knowledge  of  the  prior  incumbrance,  and  the  property, 
therefore,  was  not  in  the  order  and  disposition  of  Mr.  Maherly. 
The  Court  did  not  decide,  that  if  the  trustee,  to  whom  alone  notice 
was  ^ven,  bad  died  before  Mr.  Maherhft  bankruptcy,  and  no  new 

(a)SCTO.  &Mee.SSI. 
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notice  had  been  given  before  the  bankruptcy,  the  property  would 
n3t  have  again  fallen  into  the  order  and  disposition  of  Mr.  Maherly ; 
nor,  I  conceive,  could  such  a  proposition  be  maintained ;  for,  in  the 
altered  circumstances  which  the  death  of  the  trustee,  who  alone  had 
notice,  would  have  introduced,  inquiry  of  all  the  existing  trustees 
would  not  have  led  the  inquirer  to  a  knowledge  of  the  previous  in* 
cumbrance,  and  the  reasoning  of  the  Court  in  Smitl^  v.  Smith 
would  no  longer  apply.  Timson  v.  Ram%bottom  supports  this  rea- 
soning, and  leaves  Smith  v.  Smith  untouched.  Lord  Langdale  did 
not  there  decide,  that,  if  the  trustee  or  executor,  who  in  that  case 
had  notice,  had  been  living  at  the  time  when  the  second  incum- 
brancer gave  notice  of  his  incumbrance,  the  notice  which  that  trus- 
tee or  executor  had,  would  not,  in  such  circumstances,  have  been 
sufficient.  He  decided  only,  that  there  was  no  sufficient  notice  of 
the  first  incumbrance  at  the  time  when  notice  of  the  second  incum- 
brance was  given :  and,  undoubtedly,  at  that  time  there  was  no  suf- 
ficient notice  of  the  prior  incumbrance,  for  inquiry  of  all  the  then 
existing  trustees  would  have  been  unavailing.  Both  the  cases  treat 
the  question  of  notice,  as  such  a  question  ought  to  be  treated, — as  a 
question  of  substance.  In  Smith  v.  Smith,  inquiry  would,  in  the 
circumstances  of  that  case,  have  led  to  a  knowledge  of  the  prior 
incumbrance,  and  the  notice  was,  therefore,  properly  held  sufficient. 
In  Timson  v.  Ramihotlom,  inquiry  would  not  have  led  to  a  know- 
ledge of  the  prior  incumbrance,  and  the  notice  was  prop- 
[  *98  ]  erly  held  ^insufficient.  I  entirely  concur  in  the  principle 
of  both  those  decisions. 

My  judgment  in  this  case  must,  therefore,  be  in  favour  of  Mrs. 
Jordan  and  her  children,  except  to  the  extent  of  Henry  Jordan^n 
interest,  if  he  should  survive  his  wife.  To  this  extent  Mr.  Bdl 
has  a  lien  upon  the  fund. 

The  only  question  which  remains  to  be  decided  is,  by  whom  the 
costs  of  this  suit  are  to  be  borne.  If  Senry  Jordan  were  here  and 
of  ability  to  bear  those  costs,  there  would,  of  course,  be  no  question 
as  to  the  party  upon  whom  the  expenses  occasioned  by  his  iniquities 
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would  be  thrown.  I  cannot  throw  them  upon  the  fund,  for  that 
would  be  to  make  the  wife  and  children  of  Henry  Jordan  pay  for 
his  transgressions.  I  cannot  give  Mr.  Bell  his  costs,  because,  in- 
dependently 4f  his  failing  in  the  suit,  he  cannot  allege  that  he  was 
originally  induced  to  part  with  his  money  upon  a  security  to  which 
the  possible  negligence  of  the  trustees  or  some  of  the  trustees  of 
the  settlement  gave  a  false  credit,  for  inquiry  at  the  time  of  ad- 
vancing his  money  would  have  saved  him  from  the  loss  to  which 
my  present  decision  will  subject  him.  I  cannot,  upon  the  evidence 
now  before  me,  acquit  the  trustees  of  the  settlement  of  all  possible 
blame  in  the  transaction ;  for,  upon  the  evidence  before  me,  it  is 
wholly  unexplained  how  the  bond  and  settlement  of  the  real  estate 
came  into  Henry  JordarCs  hands.  I  must,  in  respect  of  costs,  do 
that  which  Sir  Thomas  Plumer  did  in  Dearie  v.  Hall^  give  no 
costs  between  the  Co-Defendants  Bell  on  the  one  side,  and  the 
Jardatuf  on  the  other.  The  Plaintiff  must  have  their  costs  out  of 
the  fund.  This  order  will  not  prejudice  the  cl^m  of  the  trustees 
of  the  settlement  to  have  their  costs  out  of  the  trust  fund,  if  they 
can  shew  that  the  bond  and  settlement  got  into  Henri/  JordmCz 
possession  without  their  default.  I  desire  to  be  distinctly  under^ 
stood  as  giving  no  opinion  unfavourable  to  the  right  of  the  trustees 
to  receive  their  costs. 


•Scotson  r.  Gaury.  [  ^99  ] 

2, 3,  4,  9,  and  10. 

It  u  not  the  practice  of  the  Court  to  look  into  the  answer  to  an  injunction  bill,  for 
the  purpose  of  determining  whether  the  answer  is  sufficienti  without  exceptions 
haTJDg  been  previously  taken  thereto,  notwithstanding. the  answer  nioy  be  filed  so 
near  the  day  of  trial,  that  it  is  probable  the  trial  will  bo  had  before  the  proceed- 
ings  can  be  stayed  by  the  result  of  a  reference  in  the  usual  course.  If  the  answer 
were  a  mere  pretence  and  evasive,  it  might  be  otherwise. 

If,  in  such  a  case,  the  answer  is  excepted  to  for  insufficiency,  the  Court  will  look 
Into  the  exceptions  and  the  answer,  instanter,  without  refeiring  them. 

Where  die  Blaster  has  certified  the  Defendant's  answer  to  be  insufficient,  the  Court* 
notwi^taoding  the  Plaintiff  has  been  dilatory  in  his  application  for  the  it^one- 
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tton,  will,  on  the  eve  of  the  trial,  look  into  the  answer  and  the  exceptions,  instaater 
to  deteimine  if  the  answer  is  cvaslTe. 

Where  the  action  was  commenced  the  1 1th  of  Augnst — declaration  delivered  the 
28th  of  October — ^bill  filed  the  8th  of  Noyember— common  injnnctiun  issued  the 
24th,  and  the  motion  to  extend  made  the  2nd  of  December, ^the  trial  being  to 
take  place  in  the  sittings  beginning  the  6th  of  December,  and  it  appearing  that 
the  Plaintiff  knew  of  the  cause  of  action  from  its  commencement, — ^it  was  held, 
that  the  application  to  stay  trial  was  too  late. 

SembU'-The  affidavit  of  materiality  by  the  Plaintiff  himself  cannot  be  dispensed 
with,  on  the  motion  to  extend  the  common  injunction,  unless  anffident  reason  for 
the  absence  of  such  affidavit  be  assigned. 

On  the  11th  of  August,  1841,  tho  Defendants  brought  their  ao- 
tion  in  the  Court  of  Exchequer,  against  the  Plaintiff  in  Equity,  to 
recover  the  sum  of  1087^  6«.  8c2.,  upon  a  bill  of  exchange,  of  which 
the  Plaintiff  was  the  drawer.  The  declaration  was  delivered  on  the 
28th  of  October. 

On  the  8th  of  November,  the  Plaintiff  filed  his  bill ;  whereby  he 
stated,  that,  having  offered  to  pay  fifteen  shillings  in  the  pound,  in 
respect  of  his  debts,  all  his  creditors,  (except  his  bankers,  who 
agreed  to  take  seventeen  shillings  and  sixpence  in  the  pound),  other 
than  the  Defendants,  accepted  the  composition,  and  received  bills 
of  exchange  in  payment  thereof ;  but  that  tho  Defendants  refused 
to  execute  the  composition  deed,  unless,  in  addition  to  the  bills  of 
exchange  for  the  amount  of  the  composition,  the  Plaintiff  gave  them 
two  other  bills  of  exchange,  one  for  2002.  and  another  for  150{., 
and  also  permitted  them  to  retain  a  quantity  of  goods  ;  and  that  the 

Plaintiff  gave  the  Defendants  such  other  bills^of  exchange, 
[  *100  ]     (whicl^had  become  due  and  been  paid  'before  the  9th  of 

August,  1841),  and  also  allowed  them  to  retain  the 
goods ;  whereupon  the  Defendants  executed  the  composition  deed, 
and  received  two  bills  of  exchange  each  for  10872.  6^.  8(2.,  in  re- 
spect of  their  debt ;  the  first  of  which,  dated  the  6th  of  May,  1841, 
and  payable  three  months  after  date,  became  due  on  the  9th  of 
August,  and  was  the  subject  of  the  action.  The  bill  charged  that 
the  transaction,  as  to  the  goods  and  the  two  former  bills  of  exchange, 
was  in  fraud  of  the  composition,  and  illegal ;  and  prayed  a  discove- 
ry, and  the  mjunetion  to  restrain  the  action,  and  also  relief.  • 
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The  DefendaDtB  appeared.  Oja  the  24th  of  November,  the  Plain- 
tiff obtained  the  common  injuuctkm  for  \^ant  of  answer ;  and  he 
gave  notice  of  motion  for  the  2nd  of  .Dpcember,  being  the  first  seal 
after  Michaelmas  Term,  to  extend  Ihd/pOmmon  injunction  to  stay 
trial.  ''  ;  • 

The  motion  was  supported  only  by  the  affiJavii  of  the  Plaintiff's 
solicitor,  who  deposed  that  the  Plaintiff  quitted  Londpn  on  the  23rd 
of  November,  upon  a  journey  for  his  employers,  into  Iretand  and 
Scotland,  and  was  not  likely  to  return  for  ten  days  or  a  foitrig&t  i 
tha'^i  the  deponent  was  the  attorney  of  the  Plaintiff  in  the  defence  of 
the  action  at  law,  and  had  made  diligent  inquiry  into  the  circum< 
stances  under  which  tho^  three  bills  of  exchange  were  given  ;  that 
the  action  was  entered  for  trial  at  the  adjourned  sittings  after 
Michaelmas  Term,  in  London,  which  would  commence  on  the  6th  of 
December ;  and  that  he  believed  the  answer  would  afford  material 
evidence  for  the  defence  at  law,  and  would  shew  that  the  bill  of  ex- 
change  was  void  in  the  Defendants'  hands,  and  furnish  a  good  do* 
fence  to  the  action ;  and  that  the  Plaintiff  could  not  safely  go  to 
trial  without  it. 

*In  the  evening  of  the  1st  of  December,  the  Defend-  [  *101  ] 
ants  filed  their  answer. '       • 


Mr.  Randdl  in  support  of  the  motion  to  extend  the  common  in* 
junction,  applied  to  the  Court,  on  the  ground  of  the  answer  having 
been  so  lately  filed,  to  look  at  the  answer,  without  exceptions,  for 
the  purpose  of  determining  whether  it  was  insufficient,  according  to 
the  course  taken  in  the  case  of  Munnings  v.  Adamion  (a).  He 
cited  also,  Thompson  v.  Bt/rom  (i).  In  Raphael  \.  Birdwood  (c), 
Lord  Eldon  said,  he  would  follow  the  example  of  Lord  Hardwieke^ 
and  himself  examine  the  bill  and  answer  (d).  The  practice  was 
necessary  to  prevent  gross  injustice  in  cases  where  there  was  not 
time  for  the  nsual  form. 

It  was  not  meant  that  the  Court  should  exambe  the  answer 

(a)  1  8iffl.  510.  (6)  8  Beav.  IS.  (c)  1  Swaai.  S98.  (<0  id.  S84. 
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minutely,  but  only  so  far  as  would  ^eftable  the  Court  to  say  whether 
it  was  or  not  substantially  su/Bcu^ttt.  *-' 


.•  • 


•  •_  •  • 


ViCE-CnANCELLOR  U^v  \ 


.  •  ••    •  • 

•    •    • 


When  this  clkje  \tas  mentioned  yesterday,  I  was  strongly  impress- 
ed with.  C^/i^elief  that  the  practice  of  the  Court  had  not  been  in 
accojdaoep'with  the  course  which  Sir  Anthony  Hart  is  reported  to 
^  hVi*^^'^'^  ^^  *^®  ^^3®  ^f  ^f^nni^^ff9  V.  Adamson.  There  are  many 
*•  *«odr§r  cases  in  the  books  in  which  the  same  reasons  of  hardship  on 
\ho  Plaintiff  in  Equity,  and  the  same  apparent  necessity  for  the 
Court  to  look  into  tho  answer  must  have  existed,  as  in  the  ease  of 
Munning%  v.  Adamson  ;  yet  in  no  other  case  does  it  ap- 
[  •102  ]  pear  that  the  Court  •ever  took  upon  itself,  without  ex- 
ception before  it,  to  examine  the  answer,  and  decide  upon 
its  sufficiency.  I  have  referred  to  the  cases  of  WldtehoxMe  v.  Hick' 
wan  (a),  Ibbetson  v.  Booth  (6),  Bruce  v.  Wtbb  (<?),  and  Biahton 
V.  Birch  (d).  I  also  find,  upon  inquiry,  that  the  most  experienced 
Registrars  have  no  knowledge  of  any  such  a  practice  as  that  which 
I  am  desired  to  follow  upon  tho  authority  of  Munnings  v.  Adamson, 
In  addition  to  tho  cases  which  I  have  mentioned,  I  have  been  refer- 
red  to  that  of  Thompson  v.  Byrom^  but  I  do  not  find  that  Lord 
Langdale^  in  that  case,  followed,  or  had  occasion  to  follow,  the  pre- 
cedent of  Munnings  v.  Adamson.  If  it  had  appeared  that  it  was 
the  practice  of  the  Court  to  do  that  which  I  am  now  asked  to 
do,  I  should,  of  course,  have  been  bound  to  follow  that  practice  ; 
but  that  certainly  does  not  appear.  Very  serious  objections 
would,  in  my  opiDion^  attend  such  a  practice.  If  the  plaintiff 
delivers  exceptions,  the  defendant  may  put  in  a  further  ai>- 
swer,  and  give  the  discovery  which  is  sought,  and  save  his  oppor- 
tunity of  immediately  proceeding  to  trial.  On  tho  other  hand,  if 
the  Court  takes  up  the  answer  and  merely  saya  it  is  insufficient,  with^ 
out  defining  in  what  particulars  it  is  so,  which  it  cannot  adequately 

(a)  1  Sim.  &  St  102.        (6)  Id.  103.        (c)  S  Mer.  474.        (d)  1  Vet.  &  6.366. 
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do,  without  exception  being  taken,  there  are  no  means  within  the 
practice  of  the  Court  by  which  the  defendant  can  fiie  a  further  an- 
swer, and  thereby  relieve  himself  from  the  injunction.  Nor  has  he 
the  means  of  combating  the  opinion  of  the*  Court  upon  the  very 
question  of  the  sufficiency  of  the  answer.  It  was  suggested  that 
the  Court  might  put  the  plaintiBf  upon  the  terms  of  filing  exceptions 
instanter,  but  he  may  not  be  able,  even  if  willing,  to  do  so  in  tim^ 
to  admit  of  a  further  answer  being  filed  before  the  day  of 
trial ;  in  the  mean  time,  the  action  is  restrained  by  the  *in-  [  *103  ] 
junction.  This  is  npt  just,  unless  the  defendant  is  in 
some  default. 

I  cannot  infer  from  the  dates  of  the  several  proceedings  at  law, 
and  in  this  Court,  that  the  Defendants  have  been  guilty  of  delay  or 
negligence  in  not  sooner  putting  in  their  answer.  There  may  have 
been  no  more  delay  than  was  unavoidable ;  and  the  fault  may  have 
been  with  the  Plaintiff.  If  it  were  suggested  to  me  that  the  answer 
was  plainly  evasive,  or  an  abuse  of  the  rules  of  the  Court,  as  it  would 
be,  for  example,  if  a  Defendant,  for  answer,  said,  "  he  submitted  he 
was  not  bound  to  answer ; "  in  that  case,  I  should  have  no  difficulty 
%  taking  notice  of  its  insufficiency,  and  treating  it  as  a  nullity.  Caseg 
of  that  kind  do  not  often  occur ;  and  it  is  not  suggested  that  the 
present  case  is  one  of  them. 


The  case  was  mentioned  agiun,  and  the  'Vice-chancellor  said, 
that  if  the  Plaintiff,  on  examining  the  answer,  should  be  advised  to 
take  exceptions  to  it,  he  would  hear  the  exceptions  instanter. 


The  cause  at  law  was  made  a  special  jury  cause.  On  the  4th  of 
December,  the  Plaintiff  excepted  to  the  answer  for  insufficiency,  and 
obtained  the  order  referring  the  answer  and  exceptions.  On  the  Sth^ 
the  Master  certified  the  answer  to  be  insufficient.  The  9di  of  De- 
cember, being  a  seal  day,  the  motion  to  extend  the  injunction  was 
renewed. 
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Mr.  Manddlj  for  the  motion. 

[  ^104  ]  Mr.  Woodj  for  the  Plaintiff  at  law,  objected,  first,  •that 
the  affidavit  of  materialitj  Tvas  made  by  the  Plaintiff's  so- 
licitor onlj,  without  a  sufficient  reason  being  assigned  for  the  same 
not  having  been  made  b;  the  Plaintiff  himself.  Spalding  v.  Keely 
(a).  Secondly,  that  the  application  to  stay  trial  came  too  late,  being 
on  the  eve  of  the  day  on  which  the  trial  was  expected  to  take  place. 
Thorpe  v.  Hughes  (i)  ;  Meld  v.  Beaumont  (c).  He  also  said,  that, 
though  the  exceptions  had  been  sustained  before  the  Master,  tho 
whole  material  discovery  sought  by  the  bill  bad  been  in  fact  given ; 
and  the  answer,  if  insufficient,  which  he  did  not  believe  to  be  the  case, 
could  only  be  insufficient  on  some  merely  technical  ground. 


Vice-chancellor  : — 

The  faciFity  with  which  the  Court  allows  injunctions  to  be  obtidned 
to  stay  proceedings  at  law  is  such,  that  it  is  bound  to  look  at  its  own 
practice  with  strictness.  The  Plaintiff  files  his  bill,  which  it  may  be 
impossible  that  the  Defendant  should  answer  in  tho  time  proscribed 
by  the*  practice  of  the  Court.  At  the  expiration  of  that  time,  the 
common  injunlstion  issues  as  of  course,  and  the  Plaintiff  is  at  liberty 
to  move  upon  an  affidavit,  which,  by  the  practice  of  the  Court,  the 
Defendant  is  not  allowed  to  answer,  to  extend  the  common  injunction 
to  stay  trial.  The  Court,  therefore,  is  bound  to  see  that  the  Plun- 
tiff,  who  claims  the  benefit  of  such  a  practice,  shall  give  the  Defend- 
ant the  benefit  of  every  safeguard  which  has  been  established  for  his 
protection. 

• 

The  Plaintiff  is  reqtured  to  make  or  join  in  the  affidavit 

[  *105  ]    upon  which  the  common  injunction  is  extended,  *to  stay 

trial,  unless  a  sufficient  reason  can  be  assigned  for  his  not 

doing  so.    And  although  the  Plaintiff  may  not,  perhaps,  be  the  best 

possible  person  to  judge  of  the  materiality  of  the  discovery  to  be  ex- 

(a)  7  Sim.  877.  (6)  8  M7L  &  Cr.  74i.  (e)  1  SwanS:  804. 
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pected  from  the  answer,  there  are  very  adequate  reasons  why  the 
Court  should  not,  without  sufficient  excuse,  dispense  with  an  affidavit 
from  him.  No  man,  certainly^  who  has  any  regard  for  the  sanction 
of  an  oath,  would  swear  that  he  expected  material  discovery  from  the 
Defendant,  if  he  knew  that  in  truth  he  could  have  no  defence  to  the 
action.  The  rule  of  the  Court,  therefore,  being  that  the  Plaintiff 
is  the  proper  party  to»make  the  affidavit,  which,  in  this  case,  he  has 
not  done,  I  must  consider  whether  the  excuse  made  by  his  solicitor  for 
him  is  sufficient.  The  excuse  is,  that  he  went  away  on  a  given  day. 
But  when  I  look  at  the  dates,  I  find  that  he  left  London  on  the  28rd 
of  November.  There  was,  therefore,  from  the  17th  to  the  23rd,  an 
interval  of  several  days,  during  which  he  might  have  made  the  re- 
quisite affidavit  in  support  of  this  application.  It  is  not  shewn,  that 
he  was  under  any  necessity  of  leaving  London,  or  if  such  necessity 
existed,  why  he  did  not  make  the  affidavit  before  he  went.  I  am 
asked  to  treat  the  affidavit  of  the  solicitor  as  a  compliance  with  the 
rule  of  the  Court,  although  it  is  manifest,  that  the  solicitor  may  be- 
lieve what  he  swears  to  be  true,  and  the  client  know  it  to  be  false. 
Li  the  circumstances  of  this  case,  I  should  hesitate  upon  admitting 
the  sufficiency  of  the  affidavit.  Upon  this  question,  however,  which 
was  the  first  point  argued  on  behalf  of  the  Defendants,  I  do  not  feel 
obliged  to  give  a  decided  opinion. 

The  Defendants  next  allege,  that  it  is  to  the  delay  on  the  part  of 
the  Plaintiff  in  the  institution  and  prosecution  of  this  suit,  that  the 
present  pressure  upon  him  is  attributable.  By  the 
Plaintiff's  own  case,  it  appears,  *that  an  arrangement  had  [  *106  ] 
been  going  on  with  respect  to  th6  other  two  bills  of  ex- 
change menti  oned  in  the  pleadings.  This  bill  of  exchange  was  due 
on  the  9th  of  August.  The  action  was  brought  on  the  11th  Au- 
gust. The  present  bill  was  not  filed  until  the  8th  of  November. 
How  is  that  interval  accounted  for  ?  By  a  suggestion  that  the 
Plaintiff  might  not  have  known  what  was  the  cau^e  of  action.  His 
own  statment  is,  that  he  gave  certain  bills  of  exchange,  and  that  he 
had  made  arrangements  for  the  payment  of  two  of  those  bills  of  ex- 
change, one  of  which  had  become  due  in  the  beginning  of  August. 
The  third  bill  became  due  on  the  9th  of  August.    The  action  was 
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brought  on  the  11  tk,  in  which  tho  declaration  was  delivered  on  the 
28th  of  October.  Am  I  upon  this  statement,  to  make  an  intendment  in 
the  Plaintiflf's  favour,  that,  having  this  action  brought  against  him, 
he  did  not  know  what  the  cause  of  action  was,  when  he  does  not 
tell  mc  by  his  affidavit  that  such  was  the  case,  or  that  he  had  any 
other  dealing  with  the  Plaintiflf  at  law,  to  which  the  action  could 
have  been  referred  7  I  think  upon  the  affidavit,  I  must  plainly  un- 
derstand that  he  did  know  the  ca;:se  of  action.  His  affidavit  is  de- 
fective, therefore,  ,in  not  accounting  for  the  time  from  the  11th  of 
August  to  the  filing  of  the  bill.  After  the  bill  was  filed,  there  was 
at  least  some  delay.  The  Plaintiff  was  aware  that  proceedings 
against  him  were  going  on.  There  is  no  suggestion  of  surprise. 
On  tho  17th  of  November  he  was^in  a  condition  ta  apply  for  the 
common  injunction,  and  so  soon  as  that  was  obtained,  he  might  have 
applied  to  extend  it  to  stay  trial.  He  was  bound  to  take  notice  of 
the  di$culty  he  would  impose  upon  the  Defendants,  if  he  delayed 
bis  application  until  the  eve  of  the  trial.  In  this  state  of  circum- 
stances, he  allows  time  to  elapse,  wholly  unaccounted  for,  from  the 

17th  until  the  24th  of  November,  before  ho  makes  his 
[  *107  ]     application  for  the  common  injancticn.    *The  consequence 

of  that  loss  of  time,  at  this  critical  period,  is  the  very 
pressure  complained  of.  Coupling  this  with  the  other  circumstances 
of  the  case,  I  should  not  be  straining  the  rule  of  the  Court,  if  I 
were  to  hold  the  present  application  to  be  too  late. 

If  the  answer  is  reported  insufficient  by  the  Master,  the  Court 
takes  it  to  be  so,  unless  the  certificate  is  excepted  to :  and,  ac- 
cordingly, I  take  this  answer  to  be  insufficient.  But  being  prepared 
to  decide  this  case  in  favour  of  the  Defendants,  upon  the  second 
point  he  has  made,  it  is  in  the  Plaintiff's  favour  that  I  propose  to 
look  at  the  answer.  For  if  I  find  the  Defendants  mis- conducting: 
themselves  by  evasion  in  their  answer,  I  may  set  off  that  act  agidnst 
the  dilatory  conduct  of  the  Plaintiff.  I  will,  therefore,  look  into 
the  answer. 

[The  aoswer  and  the  exceptions  were  hajided  up.] 
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The  ViCE-CnANCELLOR  having  read  the  Defendants'  answer  to 
the  matter  of  the  exceptions,  said,  there  was,  perhaps,  a  technical 
insufficiency  in  the  answer,  but  it  gave  substantially  the  discovery 
sought.  He,  therefore,  refused  to  extend  the  injunction  to  stay 
triaL 


Greqory  v.  Gregbon. 

1841 :  De£em!>er  9. 

Ao  appearance  cannot  be  entered  for  a  Defendant  under  the  8th  Order  of  August, 
1841,  where  the  sabpoena  was  serrcd  before  the  Orders  of  August,  1841,  came 
into  operation,  and  was,  therefore,  not  served  according  to  the  14  th  Order. 

Mb.  Faier  moved  to  enter  an  appearance  for  the  Defendant 
tnder  the  Order  YIII.  of  tho  26th  of  August,  1841.  He  stated 
that  the  subpoena  had  been  served  on  the  9th  of  September,  1841, 
but  expressed  a  doubt,  whether  the  motion  could  bo  granted  with 
reference  to  the  XlVth  of  the  same  Orders,  specifying  the  form  of 
memorandum  to  be  inserted  at  the  foot  of  the  subpoena,  after  the 
last  day  of  Michaelmas  Term,  1841,  when,  tho  Orders  came  into 
operation* 

The  Vicb-Chakcellor  refused  the  motion. 


SSTELL  V,  CrOCEEB. 

1843:  Januai7  12. 

Lenreto  file  a  note  under  the  21  st  Onler  of  August,  1841,  will  not  bo  given  whci» 
the  fubpeena  to  appear  and  answer  was  not  served  under  the  14th  Order. 

Thb  subposna  to  appear  and  answer,  w^s  served  upon  the  De- 
fendant on  the  drd  of  May,  1841. 
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Mr.  Teed  moved,  under  the  Order  XXII.  of  August,  1841,  for 
liberty  to  file  a  traversing  note  under  the  Order  XXI. 

The  Vice  Chancellor  said,  that  the  Defendant  had  not  that 
notice  of  the  consequences  which  the  memorandum  at  the  foot  of 
the  subpoena,  under  the  14th  Order,  would  have  ^ven  him,  and  he 
refused  the  motion  (a). 


[  '109  ]  •Bowser  v.  Colby. 

1841 :  December  18,  19,  20,  24 ;  November  S,  11. 

A  lessee  applyinj^  to  redeem  a  lease,  which  has  become  forfeited  at  law  by  non-pay- 
ment of  rent,  is  not  reqntred  l>y  the  statute  4  Geo.  2,  e.  28,  s.  3,  before  the  hearing, 
to  paj  into  Court  the  arrears  of  rent  or  the  costs  at  law,  if  no  injunction  is  grant- 
ed until  the  hearing,  and  the  lessor  is  in  possession. 

TThcre  the  snit  to  redeem  the  lease  was  brought  by  the  personal  representatives  of 
the  lessee,  evidence  having  been  given,  tending  to  shew,  that  the  lessee  in  his  life- 
time was  insolvent,  and  had  committed  breaches  of  covenant,  and  that  his  estate 
was  also  insolvent,  the  Court  directed  an  issue  to  try  whether  other  breaches  of 
covenant  had  been  committed  or  waived,  but  imposed  it  as  a  term  upon  the  Plain- 
tiff that  he  should  previously  pay  into  Court,  the  costs  at  law  and  the  arrears  of 
rent  due  at  the  time  the  lessor  sued  out  his  writ  of  possession. 

The  arrears  of  rent  and  amount  of  costs  brought  into  Court  by  the  Plaintiff,  in  a 
suit  to  redeem  a  lease  forfeited  by  non-payment  of  rent,  must,  if  the  bill  is  dis- 
missed, be  repaid  to  the  Plaintiff. — SemUe. 

Equitable  agreements,  charging  the  property  comprised  in  a  lease,  but  not  ac- 
companied with  a  change  of  possession  or  other  alteration  of  the  property,  do  not 
work  a  forfeiture  of  the  lease  in  equity,  notwithstanding  there  is  a  clause  in  the 
lease  against  assignment — SemUt, 

A  court  of  equity,  when  asked  by  a  lessee  to  grant  him  relief,  will  consider  the 
conduct  of  the  lessee  in  dealing  with  the  property,  whether  that  conduct  does  or 
not  involve  a  breach  of  covenant. 

A  lease  provided,  that,  in  case  of  any  breach  of  covenant,  it  should  be  lawful  for 
the  lessor  to  re-enter  and  expel  the  lessee,  and  the  lease  should,  in  that  cose,  be 
forfeited,  and  be  utterly  null  and  void.  The  lessee  committed  a  breach  by  non- 
payment of  rent — SembU,  such  a  lease  is  voidable  and  not  void. 

A  court  of  equity  wUl  relieve  a  lessee  from  a  forfeiture  by  non-payment  of  rent, 

(a)Dumirgue  t.  MuHinB^  20th  Jan.  1S42?  Similar  motion  refnacd,  on  th 
like  ground.  On  appeal  to*the  Lord  Chcmedlort  motion  refused  for  th0  same 
caoset  2Sth  Jan.  1842. 
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wlicrc  Ihcrc  is  a  proviso  that  in  that  case  the  lease  shall  bo  void,  as  well  as  where 
,    there  is  a  mere  power  of  re-cntrj. 
A  <leeil  proved  hy  the  attesting  witness  viva  voce  at  tlio  hearing  is  well  proved  for 

all  purposes  in  the  cause,  unless  it  is  impeaclicd. 

Sir  ffugh  Owen,  by  indenture  of  lease,  dated  the  19th  of  Sep- 
tember, 1807,  demi3ed  unto  George  Bowser,  the  elder,  his  cxoca- 
tors  and  administrators,  tho  veins  and  seams  of  coal  and  culm  un> 
der  certain  lands  in  tho  parish  of  Pembny  in  tho  county  of  Car- 
marthen,  with  the  usual  powers  for  opening  and  working  tho  same, 
for  the  term  of  fifty  years  from  Michaelmas,  1807  ;  rendering  unto 
Sir  Hugh  Owen,  his  heirs  and  assigns,  one-sixth  part  of  all  tho 
monies  which  should  be  made  or  produced  by  the  sale  of  tho  coal 
and  culm  to  bo  raised  from  the  premises.  And  in  case  the  lessee, 
Lis  executors,  or  administrators  should  not  raise,  in  tho  first  year, 
so  much  coal  and  culm  that  one-sixth  part  thereof  would  amount  to 
25/.,  in  the  second  year  to  50/.,  and  in  the  third  and  all 
subsequent  years  during  the  term  to  100/.,  then  paying  [  •llO  ] 
to  the  lessor,  his  heirs  or  assigns,  in  such  first  year  25/., 
in  the  second  year  50/.,  and  third  and  all  subsequent  years  100/. ; 
and  it  was  provided  that  the  account  should  be  taken  at  the  end  of 
every  third  year  after  Michaelmas,  1809,  and  the  surplus  workings 
taken  upon  the  average  of  the  three  years.  And  George  Bowser, 
the  elder,  thereby  covenanted  fur  himself,  Lis  heirs,  executors,  ad* 
ministrators,  and  assigns,  among  other  things,  that  ho  and  they 
would  duly  pay  tho  said  reserved  rents  ;  and  would,  at  the  end  of 
every  six  months  during  the  term,  deliver  unto  Sir  Jfugh  Owen,  his 
heirs  or  assigns,  a  true  account  of  all  the  coal  and  culm  raised  from 
the  premises  during  the  preceding  six  months,  and  of  the  monies 
produced  thereby ;  and  that  Sir  Hugh  Owen,  Lis  heirs  and  assigns, 
should  have  liberty  to  inspect  the  books,  and  to  appoint  an  ac* 
countant  or  bankman  to  render  such  account;  and  that  George 
Bowser,  iho  elder,  his  executors  and  administrators,  sliould  not  nor 
would,  during  the  same  term,  demise,  assign,  or  set  over  or  let  tho 
said  mines,  veins,  or  seams  of  coal,  or  any  of  them,  or  any  part 
thereof,  or  the  ^berties  thereby  granted,  od  any  of  them,  without 
the  liceuso  or  consent  in  writing  of  Sir  Hugh  Owen^  his  heirs  or  as- 
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gi^ns.  And  it  was  thereby  provided,  that  if  Oeort/e  Bowfer,  the 
cl  Icr,  his  executors,  administrators,  and  assigns,  should  not  well 
and  truly  pay  or  causo  to  be  piid  unto  Sir  JIuyh  Owen,  his  heirs  or 
assigns,  the  said  reserved  rents  within  fourteen  days  next  after  the 
8  irae  should  become  due,  being  lawfully  demanded;  or  if  George 
Bowser^  the  elder,  his  executor?,  administrators,  or  assigns,  should 
make  default  in  performing,  fulfilling,  and  keeping  all  or  any  of  the 
covenants,  provisoes,  and  agreements  thereinbefore  contained,  which 
on  his  and  iheir  part  were  or  ought  to  be  performed,  fulfilled,  and 
kept ;  or  if  George  Botcserj  the  elder,  his  executors  or  administra- 
tors, should  become  insolvent,  or  the  term  thereby  grant- 
[  *111  ]  ed,  'or  any  part  thereof,  should  be  sold  or  assigned  to  any 
person  or  persons  under  a  writ  of  execution  of  any  judg- 
ment or  judgments  against  him  or  them,  that  then  and  thencefurth, 
and  in  every  or  any  of  the  said  cases,  it  should  be  lawful  to  and  for 
Sir  Hugh  Owen^  his  heirs  and  assigns,  into  and  upon  the  said  pre- 
mises, or  any  part  thereof  in  the  name  of  the  whole,  to  re-enter,  and 
the  same  to  have  again,  repossess  and  enjoy,  as  in  his  or  their  first 
and  forirer  estate  ;  and  the  said  George  Bowser,  the  elder,  his  ex- 
ecutors and  administrators,  and  all  other  occupiers  and  possessors 
thereof,  from  thence  to  expel  and  amove  ;  and  that  the  lease  as  to 
the  term  thereby  granted,  should,  in  that  case,  be  forfeited  ;  and 
the  same  term  should  cease,  determine,  and  be  utterly  null  and  void, 
as  if  the  same  had  never  been  made  ;  but  the  covenants  and  agree* 
raents  entered  into  by  George  Bowserj  the  elder,  for  himself,  his  ex- 
ecutors and  administrators,  should  continue  and  be  in  force  against 
him  and  them,  until  he  or  they  should  have  fully  performed  and  ful- 
filled the  same  to  the  time  of  such  forfeiture. 

George  Botoserj  the  elder,  entered  into  possession,  under  the 
lease.  Sir  Hugh  Otoen  died  in  1809,  having  devised  the  mines  and 
premises  to  John  Colby,  the  elder,  his  heirs  and  assigns.  John 
Colby,  the  elder  devised  the  same  premises  to  the  Defendants,  Cor* 
delta  Maria  Colbg,  Thomas  Frederick  Colby,  and  Cliarles  Matthias^ 
upon  certain  trusts,  and  ultimately  to  the  use  oPhis  eldest  scn» 
Eagh  Owen  Colhy  and  hia  heirs.    Hugh  Owen  Colby  afterwaids 
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died  under  twentj*one,  leaving   the  Defendant,  John  Colby^  hia 
brother  and  hoir  at  law. 

Geotge  Bowser j  the  elder,  died  on  the  29th  of  March,  1885, 
having,  by  his  will,  appointed  the  Plaintiffs,  Mary  Ann  Bowser ^  his 
widow,  and  George  Bowser,  his  son,  and  the  Defendant, 
Abraliam  Meredith^  his  executrix  and  ^executors,  and  [  *112  ] 
leaving  also  two  other  sons,  Samuel  Bowser,  and  Rob- 
ert Bowser,  surviving.  The  will  was  proved  in  Miy,  1835,  by  Abra- 
ham Meredith  alone ;  and  George  Bowser  and  Samuel  Bowser  en- 
tered into  possession  of  the  mines,  as  mortgagees. 

In  October,  1835,  the  Defendants,  C.  M>  Colby,  and  her  co« 
trustees,  brought  an  action  of  covenant  against  Meredith,  to  recov- 
er the  arrears  of  rent  of  the  premises  due  from  the  estate  of  George 
Bouser,  the  cider ;  to  which  action  Meredith  pleaded  plen^  ad- 
ministravit.  They  also,  in  Michaelmas  Term,  1835,  brought  an 
action  of  ejectment  against  the  Plaintiff,  George  Bowser,  and  Sam^ 
uel  Bowser,  to  recover  possession  of  the  mines ;  and  the  said  George 
Bowser,  and  Samuel  Bowser,  not  appearing  to  defend  the  action, 
judgment  by  default  was  signed  against  tlic  casual  ejector  on  (he 
18th,  of  February,  1836,  as  of  the  preceding  Hilary  Term. 
The  Defendant,  John  Colby,  came  of  age  in  February,  1837.  In 
Michaelmas  Term,  1837,  a  writ  of  scire  facias  was  issued,  and 
the  same  was  served  on  George  Bowser  and  Samuel  Bowser,  on  the 
10th  of  November  1837.  The  judgment  was  afterwards  revived, 
for  want  of  appearance  to  the  scire  facias,  and  the  writ  of  posses* 
aion  was  issued  and  executed,  and  possession  delivered  to  the  De- 
fendant, John  Colby,  on  the  23rd  of  December,  1837. 

The  bill  was  filed*  the  12th  of  Jun5, 1838,  by  3Iary  Ann  Bowser, 
and  George  Bowser,  as  personal  representatives  of  Georye  Bowser, 
th»  elder ;  and  stated,  that  George  Bowser,  the  elder,  expended  lar^o 
sums  of  money  in  working  the  colliery,  and  in  bringing  the  coals 
to  market,  and  paid  2,190{.  for  the  sleeping  rent,  though  the 
value  of  oneVixth  of  the  coals  worked  during  that  time  amounted 
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[  ni3  ]  to  less  than  1,200/. ;  that,  upon  the  Meath  of  (Jeorge 
Bowser^  the  elder,  the  Plaintiffs,  George  Bowser  and  Sam- 
uel BowsfVy  entered  into  possession  of  the  mines,  and  premises,  for 
the  purpose  of  satisfying  monies  A\hich  had  been  advanced  to  George 
Bowser  J  the  elder,  in  his  liletime,  out  of  the  property  settled  on  his 
\vife,  to  enable  him  to  pay  rent,  the  working  of  the  mines  being 
conducted  by  Samuel  Bowser  alone.  The  bill  alleged,  that  the 
agents  of  the  Defendants  had,  in  some  communication  with  Samuel 
Bowser  on  behalf  of  himself  and  the  Plaintiff,  George  Bowser^ 
agreed  to  accept  the  arrears  of  rent,  and  give  up  the  premises  to 
the  Plaintiffs,  if  they  iihould  pirxe  themselves  in  a  position  to  take 
them,  by  proving  the  will  of  George  Bowser ,  the  elder:  and  that, 
in  January.  18c8,  the  Plaintiffs  proved  the  will,  and  tendered  the 
amount  of  the  arrears  of  rent  to  the  Defendants,  which  was  refused : 
it  also  stated,  that  the  Ltfendant^  3Icr(dithy  refused  to  join  in  the 
suit.  Tho  bill  prayed  an  account  of  what  was  due  to  the  Defend- 
ants in  respect  of  the  premises,  and  the  other  matters  therein  men- 
tioned, and  of  the  sums  which  had  been  received  by  them  in  respect 
thereof,  and  of  the  profits  of  the  mines  since  tho  23rd  of  December, 
1837,  tho  Plaintiffs  offering  to  pay  what  might  be  due  to  the  Defend- 
ants, and  that  the  Defendants  might  be  decreed  to  deliver  up  pos- 
session of  the  mines  and  premises  to  the  Plaintiffs. 

The  Defendants,  John  Colby ^  and  the  trustees,  by  their  answer, 
admitted  the  demise  of  1807,  and  said  they  believed  that  a  counter- 
part of  the  lease  was  in  tho  power  of  the  Plaintiffs,  and  in  the  pos- 
session of  Mr.  Barker^  a  solicitor,  with  whom  it  was  deposited  by 
George  Bowser^  tho  elder,  and  that  Barker  claimed  a  charge,  or 
lien  thereon,  by  virtue  of  such  deposit.  They  said,  that 
[  '114  ]  George  Bowser^  tho  elder,  or  persons  claiming  •under 
him,  kept  possession  of  the  mines  and  premises  from  1812 
to  1825,  without  paying  any  rent;  and  that  ejectment  having  been 
brought  by  the  trustees,  in  Easter  Term,  1825,  George  Bowser^  the 
elder,  and  his  son,  when  the  trial  was  coming  on,  gave  their  cognovit, 
which  was  accepted  by  the  trustees,  to  secure  the  payment  of  1300/., 
}n  three  instalments,  being  the  arrears  of  the  sleeping-rent  for 
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thirteen  jears :  that,  after  that  time,  the  rent  was  not  regularly 
paid ;  that  20/.  only  had  been  paid  for  the  year  1831,  and  eiaco 
that  time  nothing  had  been  paid  on  account  of  the  rent.  The  De- 
fendants said,  that,  in  March,  1835,  the  sum  of  880Z.  was  due  for 
arrears  of  the  rent,  and  that  George  BcwseVy  the  elder,  was,  in  fact, 
then  insolvent :  that,  after  the  death  of  Oeorge  BowBer^  the  elder, 
in  an  answer  put  in  by  Meredith  to  a  bill  of  revivor  and  supplement 
filed  against  iiim  in  a  suit  of  Pitt  v.  Bonner^  which  had  been  in- 
stituted against  George  Bowser^  the  elder,  in  his  lifetime,  Meredith 
stated,  that  he  believed  that  the  personal  estate  and  eifects  of  Oeorge 
Bowser^  the  cider,  would  not  be  sufficient,  or  nearly  sufficient,  for 
the  payment  of  his  debts ;  and  that  Meredith^  upon  proving  the  will 
and  codicil  of  George  Boivser^  the  elder,  had  sworn  that  his  per- 
sonal estate  was  under  the  value  of  100/.  They  said,  that  the  ac- 
tion of  ejectment,  in  Michaelmas  Term,  1836,  was  brought  under 
the  proviso  for  re-entry  in  the  said  lease,  and  they  were  advised  to 
avail  themselves  of  the  statute  enabling  landlords  to  recover  pos. 
session  of  demised  premises,  without  demanding  the  rent,  where  it 
is  more  than  halfa-year  in  arrear,  and  there  is  no  sufficient  distress 
on  the  premises  (a)  :  that  no  entrance  to  the  mines  could  be  found, 
except  upon  lands  not  belonging  to  the  Defendants :  that  George 
Bowser^  and  Samuel  Bowser,  after  and  notwithstanding 
the  judgment,  kept  possession  cf  the  mines,  and  'worked  [  'llS  ] 
them  more  actively  than  before,  without  offering  to  pay 
any  rent;  and  that,  in  the  summer  of  1837,  after  the  Defendant, 
John  Colhy^  came  of  age,  he,  for  the  first  time,  discovered  a  shaft, 
by  means  of  which  the  writ  of  possession  was  subsequently  execu- 
ted. 

The  Defendants  alleged  that  the  lease  had  been  forfeited,  not  only 
for  non-payment  of  rent,  but  by  breaches  of  other  covenants :  that 
Oeorge  BotoseTy  the  elder,  did  not  make  regular  returns  or  deliver 
regular  accounts  of  the  coal  and  culm  obtained  from  the  colliery,  or 
of  the  monies  produced  thereby ;  and  that  the  returns  before  1815, 
and  from  1825  to  1830,  were  entirely  wanting :  that  by  indenture 

(a)  4  Geo.  8,  e.  S8. 
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of  the  11th  of  August,  1812,  George  BotPseVj  the  elder,  assigned 
9f  moietj  of  the  mines  to  Thomas  Farquharson  for  the  residue  of 
the  term ;  and  that  after  some  mesne  assignments,  the  said  moiety 
was,  on  the  2nd  of  December,  1816,  assigned  to  George  Bowser^ 
the  elder,  in  trust  for  T.  Foster^  C.  Bonner^  and  T,  Gaunt;  that 
George  Bowser ^  the  elder,  by  agreement  in  writing,  had  contracted 
to  sell  to  Gaunt  and  another,  one-fourth  share  of  the  mines ;  that 
Foster^  Bonner,  and  Gaunt,  charged  their  three-fourth  parts  with 
annuity  to  Pitt,  and  that  the  annuity  and  charge  had  been  estab- 
lished by  the  decree  in  a  suit  of  Pitt  v.  Bonner.  They  stated  that 
neither  Sir  Hugh  Owen,  or  any  person  claiming  under  him,  had  giv- 
en any  license  for  such  assignment. 

The  Defendant  also  said,  that  about  the  month  of  February,  1836, 
Samuel  Bowser  had  several  interviews  with  the  Defendant's  solicit- 
or, and  that  the  object  of  Samuel  Bowser  appeared  to  be,  to  get 
rid  of  the  lease  of  1807,  and  obtain  a  new  lease  of  the  premises  to 
himself  and  the  Plaintiff,  George  Bowser,  exclusively  ;  that  at  the 

request  of  the  Defendants'  solicitor,  the  proposal  was 
[  *116  ]     made  in  ^writing   to  him  by  the  solicitor  of  Samuel 

Bouser,  and  was  submitted  to  the  trustees ;  that  in  May 
or  June,  1836,  Samvel  Bowser  had  also  an  interview  with  one  of 
the  trustees ;  and  was  finally  informed  that  the  trustees  had  not 
power  to  grant  a  new  lease ;  that  they  declined  to  fetter  the  then 
infant  John  Colby  with  any  promise  or  engagement  to  grant  a  new 
lease,  and  that  the  business  must  take  its  course. 

The  Defendants  examined  witnesses,  some  of  whom  deposed  to 
their  belief  of  the  embarrassed  circumstances  and  insolvency  of 
George  Bowser,  the  elder,  in  his  lifetime.  They  also  proved,  as 
exhibits,  several  accounts  of  coals  rendered  by  the  lessees,  (some  of 
them  embracing  in  one  account  peiiods  of  several  years),  the  an- 
swer of  Meredith  in  the  suit  of  Pitt  v.  Bonner,  and  the  decree  in 
the  same  suit,  declaring  Pitt  entitled  to  have  three-fourths  of  the 
colliery  and  premises  sold,  subject  to  the  provisoes  contained  in  the 
lease.    They  also  proved  the  following  documents : — 
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A  iDcinoraiuiiim  dated  tho  l«iih  of  November,  1811,  by  wliich, 
reciting  on  agreement  of  the  13th  September,  1811,  Wiliam  Cole 
agreed  to  pay  Qtorge  Bowser,  the  elder,  2000^.  for  a  moiety  of  his 
interest  in  the  colliery,  and  directing  the  mode  of  payment ;  and 
they  agreed  that  the  rents  and  all  expenses  of  the  concern  should 
be  paid  by  them  equally,  and  all  sums  received  on  account  of  the 
concern  equally  divided  between  them. 

A  memorandum  of  agreement  dated  the  11th  of  August,  1812, 
whereby,  reciting  the  said  agreement  of  the  13th  of  September 
1811,  Gtcrgt  Bowser  agreed  that  the  moiety  of  the  colliery,  which 
was  to  have  been  possessed  by  William  Cole^  should  be 
enjoyed  by  Thomas  'Farquharsorij  who  should  possess  [  •117  ] 
and  enjoy  two-thirds  of  the  colliery. 

A  memorandum  of  agreement  dated  the  17th  of  February,  1813 
wheicby,  after  reciting  that  George  Bowser  ami  Thomas  Farquhar- 
son  weio  jointly  interested  in  and  solely  possessed  of  the  colliery,  it 
was  agreed  that,  for  better  working  the  same,  such  working  should 
be  carried  on  by  George  Bowser,  the  younger,  subject  to  the  entire 
control  of  Farquharson  ;  and  that  the  coal  worked  should  be  de« 
]ivered  to  Farquharson  to  be  sold  in  his  own  name,  and  on  his  own 
private  and  separate  account,  paying  to  George  Bowser,  the  young- 
er, weekly,  the  expenses  of  working  and  finishing  the  level,  and  a 
certain  salary  ;  and  also  the  reserved  rent  of  one  sixth  of  the  value 
^of  the  coal  payable  to  the  lessor  ;  and  paying  also  a  certain  annuity 
to  tho  Plaintiff,  Mary  Ann  Bowser,  or  her  trustee ;  and  it  was  pro- 
vided that  Farquharson,  by  giving  notice,  might  put  an  end  to  the 
agreement,  and  revert  to  his  antecedent  agreements  ;  and  that  this 
instrument  was  to  be  considered  as  the  heads  and  preparatory  ar- 
rangements for  proper  deeds  to  carry  into  effect  the  original  agree- 
ment. 

An  agreement  dated  the  7th  of  September,  1818,  whereby 
George  Bowser,  the  elder,  agreed  to  convey  and  assign  to  John 
Bowser,  George  Bow,ser,  the  younger,  and  Samuel  Bowser,  as  trus* 
tees  for  the  Plaintiff,  Mary  Ann  Bowser,  all  his  tight  in  a  certain 
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estate  therein  mentioned  ;  and  ho  also  declared  that  the  colliery  was 
in  the  possession  of  tlie  same  trustees,  and  that  the  same  and  the 
profits  thereof  were  to  be  applied  in  the  first  place  to  pay  the  Flaintiflr, 
Mary  Ann  Bowser^  or  her  said  trustees,  all  the  money  advanced  by 
them  for  opening  the  colliery,  and  the  sums  paid  by  them  to  Sir 

Hugh  Oicen  and  Messrs.  Colbi/  for  rent ;  and  that  the 
[  *118  ]     said  trustees  *wero  then  in  possession  of  the  said  estate' 

and  colliery  as  mortgagees  for  the  principal  and  interest 
due  to  them  in  respect  thereof. 

A  deed  of  composition  dated  the  26th  of  July,  1833,  whereby 
certain  scheduled  creditors  of  George  Botvser  agreed  to  accept  pay- 
ment of  their  respective  debts  by  three  instalments  in  three  succes- 
sive years. 

A  memorandum  dated  the  18th  of  June,  1834,  signed  by  George 
Bowser,  Mary  Ann  Bowser^  George  Bowser^  the  younger,  and 
Mary  Bowser^  whereby  George  BowseVj  agreed  to  sell  to  Robert 
Bowser  as  much  coal  as  the  said  liobert  Bowser  could  work  and 
bring  out  of  the  east  part  of  the  colliery  level,  at  18«.  the  wey,  of 
five  waggons  ;  and  Robert  Bowser  engaged  to  work  the  same  coal 
for  George  Bowser  at  88,  the  wey,  beyond  every  expense  except 
the  land  money  or  royalty  payable  to  the  executors  of  the  late  John 
Colby  so  as  the  price  to  be  paid  by  the  said  Robert  Bowser  to  tho 
said  George  Bowser^  his  executors  and  administrators,  should  bo 
clear  10«.  a  wey,  or  2«.  for  every  waggon  of  coal  worked  or  brought  « 
from  the  east  part  of  the  colliery ;  abd  in  default  of  payment,  or 
any  matter  preventing  the  regular  working  by  Robert  Bowser  for 
George  Bowser^  then  Robert  Bowser  engaged  to  give  up  such 
working.  And  by  the  same  agreement,  after  r3citing  that  the  part 
of  the  property  settled  on  tho  Plaintiff,  ilary  Ann  Bowser^  before 
her  marriage,  had  been  advanced  by  her  trustees,  George  Bowser^ 
the  youtiger,  and  Samutl  Bowsei'^  for  paying  arrears  of  rent  for  the 
colliery  to  the  lessor,  it  was  agreed  by  George  Bowser^  the  younger, 
on  behalf  of  himself  and  the  other  trustees,  that  Robert  Bowser 
should  have  quiet  and  undisturbed  working  of  the  coals  from  tho 
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east  part  of  the  level,  he  purchasing  the  same  and  paying  one  moie* 
ty  of  the  said  price  of  1«.  per  waggon  into  the  hands  of 
•the  Plaintiff,  Mary  Ann  Bowaery  or  of  her  said  trustee     [  •llO  ] 
for  her  separate  use,  according  to  her  marriage  settle- 
ment, and  another  moiety  to  Oeorge  Boufier^  his  executors,  admin* 
istrators,  and  assigns. 

The  Defendants,  at  the  hearing,  called  the  attesting  witness,  and 
proved,  in  the  usual  manner,  viva  voce,  an  indenture  made  the  4t1i 
of  Mareh,  1833,  between  George  Bowser ^  of  the  first  part,  <71 
Freemany  of  the  second  part,  and  (7.  Barker^  of  the  third  part, 
whereby  George  Bowser  conveyed  and  assigned  Uie  colliery  and 
other  lands  and  premises  to  Freeman^  bis  ezecutors^  administrators, 
and  assigns,  by  way  of  mortgage  to  secure  the  sum  of  15002.,  and 
interest,  due  to  Freeman^  and  the  sum  of  3611.  due  to  Barker* 
This  deed  was  in  the  custody  of  Barkery  by  whom  it  was  produced. 


Mr.  Sharpe  and  Mr.  ChandlesSy  for  the  Plaintiffs. 

The  relief  is  sought  upon  the  ancient  principle  of  equity,  which 
18  anterior  to,  and  wholly  independent  of,  the  statute  (a).  The 
principle  is  stated  in  Carjf  (i),  **  where  lands  are  granted  in  rever- 
rion,  and  the  grantor  will  avoid  the  lease  for  a  rent,  paid,  but  not 
on  the  day,  the  Court  will  relieve."  And  in  BesearleU  v.  Bennett 
(e),  relief,  in  such  cases,  is  stated  to  be  a  settled  rule.  Taylor  v. 
Knight  (d).  The  statute  only  restricts  the  exercise  of  the  juris- 
diction, which  was  previously  indefinite  in  pobt  of  time,  to  easei 
where  the  bill  is  filed  within  six  months.  The  intention  of  the 
statute  is  so  stated  by  Lord  Mansfield  (e).  Lord  JEldon  (/),  and 
Baron  Wood(£}. 

*The  principle  is  the  same  as  that  upon  which  relief  is    [  *120  ] 
given  to  the  mortgagor,  when  the  estate  of  the  mortgagee 

(a)  4  Geo.  2,  c  2^.  (6)  P.  46.  (c)  9  Mod.  22. 

(tf)  4  Yin..  Ab.  Chiae.  (t,)  pL  81»  p.  406.  (e)  Doe  r.  Lewu  1  Bnrr.  614. 

(/)  ma r.  Barda^,  U  Vei.  6a  {g)  Do$v,  SmULTtno^SH 
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18  become  absolute  at  law.  The  proviso  for  re-entry  is  regarded  as, 
in  fact  it  is,  a  mere  form  of  security  to  the  landlord,  for  that  which 
be  has  reserved  to  himself  by  the  lease,  and  not  as  an  independent 
limitation.  Story* b  Equity  JurUdicUon  (a).  The  Court  accord* 
ingly  treats  it  as  a  security.  Davis  v.  Went  (6) ;  EUl  v.  Barclay 
(c)  ;  Lovat  v.  Lord  JRanelagh  (d)  ;   fFadman  v.  Calerqft  (e). 

The  only  question  then  is,  whether  there  has  been  any  breach  of 
covenant  against  which  the  Court  would  not  relieve.  The  assign- 
ments, alleged  to  have  been  made  without  license,  are  all  equitable, 
end  are  not,  therefore,  breaches  of  covenant;  Doe  v.  Bevan  (/); 
Doe  V.  IToffg  (g) ;  or  they  amount  to  nothing  more  than  a  mere 
parting  with  possession,  Doe  v.  Payne  (/0>  or,  relate  only  to  a  pa^ 
ticular  mode  of  working  the  mine.  The  alleged  irregularity  in  the 
delivery  of  the  accounts  does  not  appear  to  have  been  objected  to 
on  the  part  of  the  lessor,-^for  it  must  have  been  known  to  him,  and 
has  been  repeatedly  waived.  Eoe  v.  Harrison  (t)  ;  Qoodright  v. 
Davids  (i).  The  insolvency  is  not  alleged  in  the  answer  as  a 
breach ;  but  if  it  were  so  alleged,  the  term  must  not  be  construed 
in  its  popular  sense,  but  in  its  legal  sense.  The  insolvency  con- 
templated by  the  lease,  is  that  which  occurs  where  the  party  takes 
the  benefit  of  the  act  for  the  relief  of  bsoivent  debtors,  whereby 
his  interest  is  transferred  to  his  assignees.  In  re  Birmingham 
Benefit  Society  (Z). 

[  *121  ]        *The  Plaintifl^  would,  however,  have  been  entitled  to 
an  issue  at  law,  to  try  the  existence  of  any  alleged 
breaches  of  covenant,  if  the  Defendants  had  properly  raised  that 
case. 

Mr.  Temple  and  Mr.  WaVcefXot  the  Defendants,  John  Colby  and 
the  trustees. 

The  effect  of  the  statute  is  to  render  it  imperative  upon  a  tenant 

(o)  YoL  1,  p.  006.  (6)  12  Yes.  47Bb  (c)  18  Yes.  66.. 

(i)  3  Yes.  &  B.  24, 30.  (0)  10  Yes.  67.  (/)  3  MA.  &  SeL  353. 

{3)  1  Car.  &  Pay.  160.  (A)  1  Stark.  86.  (t)  2  T.  B.  42S. 

(ft)  2  Oowp.  t0S«  (0  3  Sim.  421. 
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seeking  relief  against  a  forfeitare,  to  pay  the  rent  and  costs  into 
Court,  and  the  Plaintifi  having  omitted  to  do  this,  are  precladed 
from  relief.     O'Mahony  v.  Dickson  (a).     The  ejectment  against 
the  effect  of  which  the  bill  is  brought  to  be  relieved,  was  not  an  ac- 
tion brought  against  the  present  Plaintiffs,  but  against  the  Plaintiff, 
George  Bowaer^  and  another  person,  who  is  not  a  party  to  this  re- 
cord.    The  Court  has  not  jurisdiction  to  do  that  which  is  required 
by  this  suit ;  inasmuch  as  the  Defendants  have  not  a  mere  power  of 
re-entry,  on  non-payment  of  rent,  but  the  contract  which  tho  Plain- 
tiffs' testator  entered  into  with  them  is,  that  the  lease  shall  absolute- 
ly cease  and  be  void.    That  being  the  case,  there  is  no  longer  any 
subject  with  which  the  Court  can  deal,  or  which  can  be  restored. 
Once  become  void,  the  lease  cannot  be  again  set  up.     Finch  v. 
Throckmorton  (6)  ;  Mulcarry  v.  Eyree  (e)  ;  Dot  v.  Banckes  (i). 
Before  it  can  be  said  that  the  Defendants  have  waived  any  breach 
of  covenant,  it  must  be  shewn  that  they  had  notice  of  the  breach  at 
the  time  they  did  the  act  which  constitutes  tho  alleged  waiver ;  but 
here  there  is  no  such  notice  shewn,  and  the  Court  will  not  infer  a 
waiver.     Roe  v.  Harrison.    It  is  not  necessary  to  shew  that  the 
lessee   was   technically  an  insolvent  debtor,  Bayly  v. 
•Sehofidd  (e)  ;  BiddUeomb  v.  Bond  (/),  if  thero  be     [  •122  ] 
proof  of  insolvency  in  the  ordinary  sense  of  the  word. 
The  ejectment  was  brought,  not  only  under  the  power  of  re-entry 
for  non-payment  of  rent,  but  for  other  breaches  of  covenant.    In 
Buffering  judgment  by  default,  tho  Defendants  in  the  action  prevent- 
ed the  causes  of  action  from  being  assigned  or  tried.     The  lessor 
ought  not  to  be  forced  to  a  second  trial,  at  tho  expiration  of  an  in- 
terval of  many  years,  to  determine  the  existence  of  those  causes  of 
action  which  he  has  already  twice  given  the  lessees  an  opportunity 
of  trying.    The  suit,  moreover,  is  not  instituted  by  the  acting  ex- 
ecutor, but  by  others  who  have  proved  the  will,  merely  for  the  pur- 
pose of  prosecuting  it.    The  Court  will  look  at  the  agreements  which 
are  assignments  in  equity ;  and  in  the  consideration  of  a  claimi 

(It)  S  Sch.  &  Lcf.  400, 41S.  (6)  Cn).  Eliz.  221.  (c)  Cro.  Chas.  811. 

(4)  8 B.  &.AdoL  401.  (tf)  I  Mb. &  SeLSSS.         (/)  4  AdoL  &£U»83i. 
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which,  at  most,  is  merely  equitable,  will  regard  them  as  baying  the 
same  effect  on  that  claim,  as  a  legal  assignment  would  have  upon  a 
kga]  title.  The  lessee  has,  in  fact,  actually  parted  with  the  pos- 
session, which  is  a  breach  of  covenant.  Hoe  v.  Sales  (a).  The 
conduct  of  the  lessee,  and  those  claiming  under  him,  in  acting  direct 
ly  contrary  to  the  covenants  of  the  lease, — in  constantly  suffering 
the  rent  to  be  in  arrcar, — in  the  irregularity  of  the  accounts, — ia 
setting  the  judgment  at  defiance,  and  holding  the  mines,  until  the 
shaft  was  discovered  by  means  of  which  the  execution  was  executed} 
— altogether  constitute  such  a  course  of  dealing  with  the  property 
as  will,  in  the  view  of  a  court  of  equity,  deprive  them  of  any  title 
to  that  relief  which  is  purely  matter  of  indulgence. 

There  is,  however,  a  clear  legal  assignment  shewn  to 
[  *123  ]  ""have  been  made  by  the  deed  of  the  4th  of  March,  1833, 
and  which  deed  is  now  proved.  Hindis  Pr,  (b) ,  Fowler^ 
Pr.  in  Exch,  (c).  Ward  v.  Eylts  (d).  Unless,  therefore,  it  can  be 
argued,  that  acn  assignment  by  way  of  mortgage  is  not  a  breach  of 
covenant,  Uie  question  is  concluded. 

Mr.  Sharpej  in  reply. 

It  is  within  the  jurisdiction  of  the  Court  to  relieve,  not  less  where 
the  provi^on  declares  that  the  lease  shall  be  void,  than  where  there 
ia  a  mere  power  of  re-entry.  The  form  of  the  order  which  was 
made  in  the  old  cases  before  the  statute,  assumed  that  the  lease  was 
void,  and  directed  the  Defendants  to  make  a  new  lease  for  the  resi- 
due of  the  term ;  Taylor  v.  Ekight ;  and  the  statute  has  given 
even  greater  efficacy  to  the  decree  in  equity,  by  providing  that  up- 
on relief  in  equity,  no  new  lease  shall  be  necessary  (e). 

The  clause  of  the  statute  with  reference  to  paying  the  rent  into 
Court,  only  applies  where  the  landlord  is  restrained  froin  irecovering 
possession.  There  is  no  case  in  which  the  rent  has  been  paid  into 
Court,  where  the  landlord  is  in  possession.    It  is  plain,  from  the 

{a)  1  Ma  as  8eL  197.  (»)  K  STSL  (•>  K  IS^ 

(it  Moi.  8tl.  (•)  Bact,  4. 
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coarse  tbo  cause  of  Wadman  v.  Calcraft  took,  that  the  rent  had 
not  been  paid  into  Court.  G^Mahony  v.  Dickon  is  a  case  upon 
the  construction  of  an  Irish  statute  differently  expressed,  and  has 
no  application.  There  is  no  authority  for  the  proposition  that  the 
creation  of  an  equitable  interest  is  to  have  the  same  effect  as  a  legal 
assignment. 

The  alleged  deed  cf  March,  1838,  is  not  before  the 
Court,  for  the  purpose  for  which  it  is  sought  to  be  *used.  [  *124  ] 
It  is  not  stated  or  referred  to  in  the  answer,  which  would 
be  sufficient  to  exclude  it  from  being  acted  upon  as  against  the 
Plaintiffs.  But  it  is  not  proved  in  the  cause  :  the  witness  who  has 
been  called  can  do  no  more  viva  voce  than  prove  his  hand-writing. 
Earl  Pomfret  v.  Lord  Windsor  (a),  Laht  v.  Skinner  (6),  Barfield 
V.  Kelli/  (c).  The  only  evidence  relating  to  the  deed,  therefore,  is, 
that  the  witness  signed  his  name  to  that  instrument  as  the  attesitng 
witness  thereto.  That  is  not  evidence  which  can  prove  the  deed 
against  the  Plaintiffs :  the  alleged  execution  of  the  instrument  by 
the  lessee  is  matter  of  cross  examination,  if  it  were  pleaded  and  giv- 
en in  evidence  in  the  usual  way. 


Yicb-Chancellor  : — 

The  arguments  in  this  case  have  been  directed  to  some  points, 
with  regard  to  which  I  feel  no  difficulty.  Other  questions  have 
been  raised,  which  I  shall  not  at  present  dispose  of. 

Some  observations  were  made  on  the  circumstance,  that  this  bill 
is  filed  by  two  out  of  three  of  the  executors  of  the  leasee  of  the 
mine  in  question,  and  that  one  of  the  executors,  Mr.  Meredith,  dis- 
approved of  the  proceedings  ;  and  this  was  adverted  to,  either  as 
constituting  an  objection  to  the  suit,  or  as  a  fact  from  which  I  was 
to  dtaw  some  inferenoe  unfavourable  tt^the  merits  of  the  claim  put 

ia)aVw.47S»  (ft>lJ.«W.i|lb  (c)4Rass.99f 
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forward  by  the  bill.  It  is  plaiu,  that  no  weight  can  be  attributed  to 
such  arguments.  It  the  reasons,  which  have  prevailed 
[  *125  ]  with  Mr.  Meredith^  in  ^leading  him  to  refuse  his  assent 
to,  or,  at  least,  his  authority  and  joint  responsibility  for 
this  suit,  have  proceeded  upon  the  absence  of  equitable  grounds  for 
the  relief  of  which  is  sought,  the  Court  must  regard  them,  whether 
they  did  or  not  enter  into  hb  consideration,  in  refusing  to  join  in  the 
suit :  if  he  had  motives  of  any  other  kind  for  declining  to  become  a 
Plaintiflf  in  the  cause,  such  other  motives  the  Court  is  not  at  liberty 
to  regard. 

It  has,  in  the  first  place,  been  objected,  that  the  statute  4  Geo. 
2,  c.  28,  precludes  relief,  because  the  Plaintiffs  have  not,  within  for- 
ty days  after  the  answer  was  put  in,  paid  the  arrears  of  rent  into 
Court.  It  becomes,  therefore,  necessary  to  see  whether  the  Plain* 
tiffs  were  bound  to  pay  into  Court  the  arrears  of  the  rent  in  that 
stage  of  the  cause,  on  pain  of  having  their  bill  dismissed  at  the  hear- 
ing. 

Where  the  rent  is  half-a-year  in  arrear,  and  the  lessor  has  a  power 
of  re-entry,  the  second  section  of  the  statute  dispenses  with  several 
things  which  the  law  previously  required,  and  enables  the  lessor  to 
recover  possession  in  a  more  summary  way.  Before  this  statute  was 
passed,  the  tenant  might,  at  an  indefinite  time  after  he  was  ejected, 
have  filed  his  bill  and  been  relieved  against  the  effect  of  the  mere  non- 
payment of  rent ;  but  the  second  clause  in  this  section  enacts,  that  if 
the  lessee  suffers  jndgment  to  be  had,  and  execution  to  be  executed, 
without  paying  the  rent  and  costs,  and  without  filing  any  bill  in  equity 
within  six  months  after  such  execution,  he  shall  be  absolutely  barred 
from  all  relief  in  law  or  equity  other  than  by  writ  of  error.  The 
tenant,  in  this  case,  has  taken  himself  out  of  the  operation  of  this 
clause,  by  filing  his  bill  within  the  six  months. 

[  ^26  ]        It  is  obvious  tfaftt  there  were  two  distinct  cases  which 

might  occur  before  the  statute ; — first,  where  the  lessor 

havmg  brought  his  ejectment,  the  tenant,  before  judgment  or  before 
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execution,  filed  his  bill  for  relief,  and  obtained  an  injunction  to  re- 
strain the  lessor  from  tummg  him  out  of  possession.  In  that  case, 
the  tenant  being  enabled  to  continue  in  possession,  and  remainmg  in 
the  mean  time  a  debtor  to  the  landlord  for  the  amount  of  the  rent, 
the  latter,  until  the  hearing  of  the  cause,  vroxiM  have  no  security  for 
his  rent,  unless  the  amount  due  were  paid  into  Court ;  secondly, 
there  "was  the  case  where  the  lessor  actually  recovered  possession  in 
the  ejectment ;  and  the  only  relief  which  the  tenant  could  have,  was 
such  as  the  Court  might  give  him  at  the  hearing.  *  I  do  not  now  express 
any  opinion  with  regard  to  the  terms  which  the  Court  may  impose 
upon  the  tenant,  if  it  makes  a  decree  in  his  favour  :  I  direct  my  at- 
tention only  to  the  objection,  that  the  tenant  ought  to  have  paid  the 
rent  into  Court  within  forty  days  after  answer.  The  words  of  the 
third  section,  on  this  subject,  are— ^'  That  in  case  the  lessee  shall, 
within  the  time  aforesaid,  file  one  or  more  bill  or  bills,  for  relief  in 
any  court  of  equity,  such  person  or  persons  shall  not  have  or  cantinr 
tie  any  injunction  against  the  proceedings  at  law  on  such  ejectment, 
unless  he,  she,  or  they,  do  or  shall,  within  forty  days  next  after  a 
full  and  perfect  answer  shall  be  fifed  by  the  lessor  or  lessors  of  the 
Plaintiff  in  such  ejectment,  bring  into  Court,  and  lodge  with  the  prop- 
er  officer,  such  sum  and  sums  of  money  as  the  lessor  or  lessors  of  the 
Plaintiff  in  the  said  ejectment  shall,  in  his,  her,  or  their  answer 
swear  to  be  due  and  in  arreal:,  over  and  above  all  just  allowances, 
and  also  the  costs  taxed  in  the  said  suit,  there  to  remain  till  the 
hearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on 
gpod  security,  subject  to  the  decree  of  the  Court."  This  provision 
clearly  applies  to  the  case  Vhere  the  tenant  comes  for  an 
injunction  by  which  bis  possession  is  to  be  continued,  and  [  *127  ] 
the  landlord  restrained  from  proceeding  with  his  ejectment. 
In  all  those  cases,  if  the  injunction  is  granted,  the  Court  is  bound  by 
the  statute  to  impose  these  particular  terms  for  the  security  of  the 
landlord.  But  if  the  landlord  is  actually  in  possession,  undisturbed 
by  the  interposition  of  the  Court,  and  the  first  application  which  the 
tenant  makes  to  the  Court  for  any  relief  is  made  at  the  hearing  of 
the  cause,  the  statute  does  not  then  apply.  The  hearing  oi  the 
erase  is  the  first  occasion  upon  wh^ch  the  Court  acquires  jurisdiction 
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oyer  the  Plaintiff  in  the  subject  of  the  suit ;  and  the  exercise  of  that 
jurisdiction  must  be  goremed  by  the  general  rule  of  the  Court*  The 
words  of  the  statute  cannot  be  extended  to  the  case  where  no  injunction 
is  asked  or  obtiuned,  and  where  the  only  relief  giren  is  given  at  the 
bearing  of  the  cause. 

It  was  said  that  Lord  Eedesdale  in  0*Mahong  t.  Dix0H(a),  bad, 
in  effect,  decided  to  the  contrary  of  what  I  have  stated  to  be  my 
opiiiion : — not  that  he  had  so  decided  upon  the  act  of  the  4th  of 
Oeo.  II.,  which  regulates  property  in  this  country ;  but  upon  a 
somewhat  analogous  act  of  the  Irish  Parliament,  of  the  4th  of 
Geo.  I.  (().    If  the  Irish  act  had  been  in  the  same  terms  as  the 
English  act,  and  Lord  Redeadale  had  put  a  judicial  constraction  on 
the  former,  I  should,  of  course,  in  deferenee  to  bis  judgment,  have 
hesitated  before  I  gave  a  contrary  opinion  on  the  latter ;  but  when 
the  Irish  act  is  referred  to,  it  appears  that  the  language  of  it  mate- 
rially differs.     There  is  in  the  Irish  act  a  proviso,  making  it  impera- 
tire  on  the  lessee  who  has  suffered  judgment  to  be  recov- 
ered in  ejectment,  and  execution  to  be  levied,  not  *only    [  *128  ] 
to  file  bis  bill  within  six  months,  but,  *^  on  filing"  his  bill, 
to  bring  both  the  amount  of  the  rent  and  of ^  the  taxed  costs  iifto 
Court :  and  this  is  the  construction  which  Lord  Rede^daU  has  put 
upon  the  act. 

I  am  clearly  of  opinion  that  the  Plaintiffs  have  not  lost  any  right 
to  relief,  by  not  having  paid  the  rent  into  Court. 

The  next  point  taken  was,  that  there  are  two  different  species  of 
provisoes  in  leases ;  in  some,  a  common  clause  of  re-entry  on  non. 

payment  of  rent,  thereby  determining  the  lease,  and  nothing  more ; 
in  others,  a  proviso  declaring  that  if  the  rent  is  not  paid,  the  lease 
shall  be  void ;  and  there  being  in  this  case  a  proviso  ^^  that  the  lease 
shall  become  absolutely  void,"  it  is  said  that  there  is  now  nothing  for 
the  Court  to  act  upon — no  lease  existing  which  it  can  restore  to  the 
tenant,  and  therefore,  that  the  Court  will  not  interfere. 

Ifit  could  have  been  shewn  that  a  court  of  equity  gave  relief  only 

(a)  %  Sch.  &  Lef.  400.  (5)  Chap.  6. 
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before  the  landlord  had  entered,  the  argument  might  have  been 
well  founded,  bat  inasmuch  as  in  most  of  the  cases  relief  has  been 
given  upon  bills  filed  after  the 'landlord  has  entered,  the  argument 
mnst  be  fallacious ;  for  when  the  landlord  has  entered,  the  lease  is 
equally  at  an  ond  in  a  court  of  law,  whether  there  is  a  proviso  for 
re-entry  simply,  or  a  proviso  that  it  is  to  be  void  on  nonpayment  of 
rent.  It  is  said,  however,  that  the  contract  of  the  parties  is  differ- 
ent — that  where  it  is  declared  that  the  leaso  shall  become  absolutely 
void  on  non- payment  of  the  rent,  the  true  construction  is,  that  the 
parties  mean  the  lease  shall  in  fact  he  at  an  end,  and  no  relief  shall 
be  given  against  that  consequence  of  the  non-payment  of 
rent.  I  can  by  no  means  accede  to  this  'construction.  [  ^29  ] 
The  legal  effect  in  one  case  is,  that,  if  the  landlord  re- 
enters, the  lease  is  determined, — in  the  ether  case,  it  is  determined 
without  his  reentry.  The  contract  of  tho  parties  is,  that,  in  one 
case,  the  lease  shall  not  be  at  an  end  by  the  mere  non-payment  of 
rent,  unless  the  landlord  shall  re-enter,  and  then  that  it  shall  be  at 
an  end ;  and,  in  the  other  case,  that  the  nonpayment  of  rent  alone 
shall  determine  the  lease.  In  both  cases  the  same  consequence  is 
to  follow,  though  from  different  acts.  In  both  the  contract  is  the 
same,  in  this  sense,  that  there  are  certain  acts  to  take  place  which 
are  to  determine  the  lease  altogether. 

The  indenture  of  demise  in  this  case,  after  the  covenants  for  pay* 
ment  of  rent, — rendering  the  accounts, — and  against  the  demise  or 
assignment  of  the  premises,  provides,  that  if  the  lessee  should  not 
pay  tho  reserved  rents  within  a  given  time,  or  should  make  default 
in  the  performance  of  the  other  covenants  on  his  part,  or  should  be- 
come insolvent,  or  the  term  should  be  taken  in  execution,  then  it 
shall  be  lawful  for  the  lessor  to  re-enter  upon  and  repossess  the  pre- 
mises as  in  his  former  estate,  and  to  expel  the  lessee '(<')•  If  the 
proviso  had  ended  here,  it  would  have  been  no  more  than  the  com- 
mon power  oF  re-entry  in  the  case  of  a  breach  of  covenant ;  and,  if 
the  landlord  entered  under  thb  power,  the  legal  consequence  would 
follow,  that  the  lease  would  become  to  all  intents  and  purposes  for* 

(a)  Ante,  p.  111. 
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fcited,  and  the  term  would  be  void.  The  remainder  of  the*  provi- 
so,— that  '*  the  lease  as  to  the  term  hereby  granted  shall  in  that  caso 
be  forfeited,  and  the  same  term  shall  cease  and  determine  and  be 

utterly  null  and  void,  as  if  the  same  had  never  beeo 
[  *180  ]     made  and  created,"  expresses  nothing  more  *than  \?hat 

the  law  itself  would  imply,  if  those  words  had  not  been 
found  there. 

It  appears  from  the  case  of  Taylor  v.  Knight^  and  from  Lord 
JEldorCg  observations  in  HiU  v.  Barclay ^  that  the  Court  formerly 
used  to  consider  (the  lease  being  gone  at  hw  by  the  re-entry),  that 
tlio  only  way  it  could  give  relief  was  by  creating  a  new  lease,  until 
the  statute,  recognising  the  right  of  the  tenant  to  bo  relieved,  dis- 
pensed with  that  form  of  relief,  and  declared  that  the  last  lease 
should  be  deemed  to  have  continuance.  The  analogy  to  the  case  of 
mortgages  fortifies  the  same  reasoning.  The  object  of  the  proviso 
in  both  cases  is  to  secure  to  the  landlord  the  payment  of  his  rent ; 
and  the  principle  of  the  Court  is, — whether  right  or  wrong  is  not 
the  question, — that,  if  the  landlord  has  his  rent  paid  him  at  any 
time,  it  is  as  beneficial  to  him  as  if  it  were  pud  upon  the  prescribed 
day. 

It  is  not,  however,  necessary  that  I  should  pronounce  any  opinion 
upon  the  case  of  a  lease  being  absolutely  void,  for,  in  this  case,  I 
think  it  was  voidable  only.  The  most  recent  case  I  have  been  able 
to  find  on  the  subject,  is  a  case  of  AmAy  v.  Woodard  (a).  A 
ease  had  been  granted,  with  a  proviso  that  if  the  rent  should  be  in 
arrear  for  twenty-one  days  after  demand  made,  or  if  any  of  the 
covenants  should  be  broken,  the  term  thereby  granted,  or  so  much 
thereof  as  should  be  then  unexpired,  *'  should  cease,  determine, 
and  be  utterly  void,  and  it  should  be  lawful  to  and  for"  the  landlord 
<<  upon  the  demised  premises  wholly  to  re-enter,  and  the  same  to 
hold  to  his  own  use,  and  to  expel"  the  lessee.  There  the  declara- 
tion that  the  lease  shall  be  void  by  the  non-payment,  pre- 
[  *181  ]  cedea  the  power  of  lOrentry,  a  ^consequence  of  law, 
which,  of  course,  attaches  to  the  forfeiture  of  the  lease. 

(a)  •  Bun.  4  Om.  S19. 
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Id  this  case,  the  clause  of  re-entry  comes  first,  and  the  declaration 
of  the  legal  conseqaences  follows.  In  that  case,  Doe  v.  Banckif 
and  another  case  of  Bede  v.  Farr  (a),  were  cited ;  and  Lord  2Vn* 
terdetfy  holding  that,  notwithstanding  those  clear  words  making  it 
▼oid,  the  acceptance  of  sabsequent  rent  would  keep  the  lease  alive, 
said,  that  taking  the  two  clauses  together  the  sound  construction  of 
them  gave  to  the  landlord  a  right  to  re-enter,  to  bo  exercised  or  not 
at  his  election,  otherwise  the  latter  clause  ^'  it  shall  be  lawful  to  re- 
enter," would  have  no  eifect.  He  had  no  difficulty  except  that  the 
words  which  declared  the  lease  void,  preceded  the  common  power  to 
enter ;  but  if  he  might  transpose  those  words,  and  put  the  right  to  re- 
enter first,  there  would  bene  difficulty,  because  the  other  would  be  a 
mere  legal  consequence.  This  is  a  strong  case,  when  it  is  considered 
that  all  the  old  cases  went  to  shew  that  where  the  construction  of  the 
proviso  made  the  lease  actually  void,  no  acceptance  of  rent  could 
set  up  a  term  which  had  ceased  by  the  very  contract  of  the  parties. 

I  do  not  mean  to  give  any  opinion  of  what,  in  abstract  cases,  would 
be  the  difference  in  a  Court  of  Equity  between  the  effect  of  the  com- 
mon power  of  re-entry,  and  a  clause  that  the  lease  shall  be  void.     It 
is  not  difficult  to  suggest   circumstances,  in  which  the  Court  might 
give  no  relief  where  the  lease  was  to  be  void,  as,  for  example,  if  the 
landlord  sought  the  assistance  of  the  Court  to  give  effect  to  the  fo^ 
feiture.     I  found  myself  upon  the  construction  of  the  words  in  the 
proviso  now  before  me,  in  which  construction  I  am  supported  by  the 
judgment  of  the  Court  of  Queen's  Bench  in  Arnsby  v. 
Woodward.    I  consider  it  in  effect  only  a  clause  for  're-     [  •132  ] 
entry,  and  the  case  is  therefore,  in  that  view,  one  in  which 
a  Court  of  Equity  is  enabled  to  ^ve  relief. 

I  think  it  clear  that  the  Defendants  have  a  right  to  bring  before 
me  any  breaches  of  covenant  which  may  have  been  committed  other 
thui  the  non-payment  of  rent,  and  which,  if  committed,  would  havo 
oocarioned  a  forfeiture  of  the  lease.  Whether  thotfe  breaches  of  cor. 
enant  are  to  be  proved  in  the  cause,  or  to  be  tried  in  an  issue,  mu^tt 

(a)  6  Ma.  4  8eL  IflL 
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I  apprehend,  depend  very  much  on  the  form  and  the  course  which 
the  pleadings  have  taken.  The  deed  produced  bj  Barker y  and  prov- 
ed viva  voce  by  the  usual  questions  put  by  the  Registrar  to  the  at- 
testing witness  (a),  would  be  considered  as  sufficiently  proved,  pro. 
vided  the  Plainti£  had  an  opportunity  given  them  of  impeaching  the 
instrument,  and  had  not  done  so.  If  the  Defendants  had,  by  their 
answer,  stated  this  deed  as  a  specific  breach  of  covenant,  the  Court 
might  have  acted  upon  it.  The  only  intimation  in  the  answer  con- 
cerning any  claim  by  Barker  is,  that  a  counterpart  of  the  lease  of 
1807  is  "  in  the  possession  of  George  Barker ^  with  whom  it  was  de- 
posited by  George  Bouserj  the  elder,  and  George  Barker  claims  a 
charge  or  lien  thereon  by  virtue  of  such  deposit."  It  is  impossible 
to  say,  that,  upon  this  statement,  the  FlaintiSs  could  come  prepared 
to  meet  the  case  upon  the  deed  of  March,  1833,  proved  for  the  first 
time,  at  the  hearing. 

I  have  no  doubt  that  the  Court  is  bound  to  take  notice 
[  •ISS  ]  of  the  conduct  of  the  Plaintiffs'  testator  in  *dealing  with 
the  property  comprised  in  the  lease,  in  considering  the 
question  whether  he  would  have  been  entitled  in  equity  to  redeem 
the  lease,  although  such  conduct  might  not  of  necessity  involve  any 
breach  of  the  covenants  contained  in  it. 

There  are  other  questions  which  I  shall  not  ^dispose  of  without 
further  consideration. 


Vice  Chancellor  : — 

At  the  conclusion  of  the  argument  in  this  cade  I  intimated  my 
opinion  upon  some  of  the  points  which  had  been  argued  at  the  bar. 
First,  I  was  of  opinion  with  the  Plaintiffs  qpoa  the  construction  of 

(a)  In  tho  disoLssion  as  to  tho  effect  of  the  examination  of  tho  attesting  witnesa 
viva  yocc»  inquiry  waamado  of  the  Registrar  (Mr.  CohUie}  of  the  nature  of  the  cx« 
amination  which  was  taken.  The  Bcgistrar  said,  that  tho  ninal  questions  were 
tBiee :— ^  Is  that  your  handwriting  f  Pid  you  see  A.  B.  sign  this  deed  !  Did  yo« 
■aahiin  deUveritr 
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the  statute  4  Geo.  2  (a),  that  the  non-pajmcnt  into  Court  of  the 
debt,  sworn  by  the  answers  to  be  due  from  him,  would  not  alone 
deprive  him  of  a  right  to  a  decree  in  his  favour,  if  he  were  in  other 
respects  entitled  to  such  decree.  Secondly,  I  was  of  opinion  w'th 
the  same  party,  that,  according  to  the  true  construction  of  the 
clause  of  forfeiture  in  the  lease  of  1807,  the  lease  was  voidable 
only,  and  not  void,  by  breach  of  the  covenants  contained  in  it ; 
Aimhy  V.  Woodward  (6)  ;  and  consequently,  that  the  point  so 
elaborately  argued  at  the  bar  did  not  arise  in  the  present  case, 
namely,  that  a  lease,  which  by  its  terms  was  to  become  merely  void 
by  breach  of  the  covenant  for  payment  of  rent,  could  not  be  set  up 
by  the  decree  of  a  Court  of  Equity : — ^an  argument,  however, 
which  I  thought  right  at  the  time  to  say  was  founJed  upon  a  dis- 
tinction I  did  not  acknowledge  for  the  purposes  for  which  it  was 
used.  Thirdly,  I  was  of  opinion  with  the  Defendants 
(the  Colbys)  that  they  were  entitled,  at  *the  hearing  of  [  •134  ] 
this  cause,  to  prove  any  breaches  of  covenant  by  the 
Plaintif&*  testator,  other  than  that  for  the  payment  of  rent ;  and 
that,  if  breaches  of  such  other  covenants  were  proved,  for  which 
the  Plaintifis  might  have  been  ejected,  this  Court  would  not  relieve 
against  the  breach  of  covenant  for  payment  of  rent.  Wadman  v. 
Calcraft(c)^  Davis  Y,  }VeBt(d),  And,  lastly,  I  was  of  opinion 
(with  the  SatDo  parties),  that  they  were  entitled  in  equity  to  have 
the  conduct  of  the  Plaintiffs'  testator,  in  dealing  with  the  property 
in  question,  considered  by  the  Court  with  reference  to  the  question 
whether  he  was  entitled  to  the  aid  of  a  Court  of  Equity  in  redeem- 
ing his  lease,  although  no  breach  of  covenant  at  law  might  be  estal* 
lished  against  him. 

The  questions  upon  which  I  thought  it  right  to  reserve  my  judg- 
ment were  two — first,  whether  the  Defendants  (the  Colbyi)  had 
proved  in  this  cause  any  such  breaches  of  the  covenants  in  the  lease 
as  would  have  worked  a  forfeiture  of  that  lease  at  law,  or  whether 
they  were  entitled  to  have  such  question  tried  in  an  issue  or  ac- 

(a)  Cap.  28,  i.  S.  (6)  6  B.  &  C  519. 

(e)  10  Yet.  67.  (<0  1>  ^^'  ^75. 
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tion.  And,  secondly,  vrbether  the  acts  and  conduct  of  George  Bouh 
ser^  the  elder,  in  dealing  with  the  property  in  qaestion,  had  been 
such  as  to  deprive  him  of  a  right  to  the  assistance  of  a  Court  of 
Equity  in  relieving  against  a  forfeiture,  occasioned  only  by  a  breach 
of  his  covenant  to  pay  the  rent  reserved  by  the  lease. 

Upon  both  these  questions  my  opinion  in  one  respect  is  the  same,-* 
that,  looking  at  the  manner  in  which  the  Defendants'  case  is  plead- 
ed, in  respect  of  the  alleged  acts  of  forfeiture  of  the  lease,  and 
looking  at  the  imperfect  information  which  the  evidence  affords  me 

respecting  the  alleged  breaches  of  covenant,  and  the  con- 
[  *185  ]     duct  of  *  George  Bowser ,  the  elder,  I  cannot  at  present 

consider  that  the  Plaintifl^  have  had  that  fair  opportunity 
of  trying  the  questions  in  this  cause  which  would  justify  me  in  at 
once  binding  their  rights  upon  the  evidence  now  before  me.  I  take 
for  my  guide,  upon  this  point,  the  safe  and  cautious  course  of  pro- 
ceeding pointed  out  by  Sir  W.  Grant  in  Jones  v.  Jones  (a). 

The  first  ground  (other  than  non-payment  of  rent)  relied  upon  by 
the  Defendants  as  having  entitled  them  to  eject  the  Plaintiffs,  was 
the  alleged  neglect  of  George  Bowser^  the  elder,  to  deliver  accounts 
of  the  workings  of  the  mines  according  to  a  covenant  in  the  lease. 
I  cannot  possibly  hold,  upon  the  evidence  now  before  me,  that  the 
lease  is  forfeited  upon  this  ground.  The  neglect  or  omission  of 
Bowser  to  deliver  these  accounts,  must  have  been  within  the  knowl- 
edge of  the  lessor,  and  the  subsequent  dealing  of  the  lessor  with  the 
tenant  may  have  amounted  to  a  waiver  of  the  forfeiture,  occasioned 
by  such  breach  of  covenant.  But  I  must  not  be  understood  as  intl- 
Inating  any  opinion  upon  the  question,  whether  the  covenant  I  am 
now  referring  to  had  been  broken  or  not. 

The  next  ground  relied  upon  as  having  entitled  the  Defendants  to 
enter  and  avoid  the  lease,  was  the  alleged  insolvency  of  George 
Bowser^  the  elder.  In  answer  to  this  point,  it  was  contended  for 
the  Plaintiflb,  that  the  word  '^  insolvent "  purported  an  insolvency, 
whereby  the  property  Of  the  insolvent  would  by  law  be  divested  out 

(a)  IS  Ves.  18S. 
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of  himself,  and  transferred  to  another.  And  farther,  that  if  such 
were  not  the  meaning  of  the  word  in  the  abstract,  its  meaning,  in 
that  sense,  was  fixed  by  the  context  of  words  in  the  cov- 
enant in  the  lease.  *The  cases,  as  to  the  sense  in  which  [  ^186  ] 
the  word  insolvent  is  to  be  construed,  where  the  clause  con- 
taining it  does  not  itself  fix  the  meaning,  are  numerous.  Header  v. 
KncUchbull  (a)  ;  Bayly  v.  Schofield  (6)  ;  In  re  Birmingham  Ben* 
ifit  Society  (c)  ;  Cutten  v.  Sanger  (d)  ;  De  Tastet  v.  Tavernier 
(e).  I  abstain,  however,  from  giving  any  opinion  upon  this  point 
of  construction,  because  so  far  as  my  ultimate  judgment  may  depend 
upon  the  insolvency  of  G-eorge  Bowser^  the  elder,  I  certainly  con- 
aider  the  Plaintiffs  entitled  to  the  benefit  of  an  issue  to  try  that  fact. 
Independently  of  other  considerations,  the  case  upon  which  the  De. 
fendanta  rely  for  establishing  the  fact  of  insolvency,  is  not  so  brought 
forward  in  the  pleadings,  that  the  Plaintiffs  could  be  prepared  to 
meet  the  evidence  upon  that  point  adduced  by  the  Defendants.  The 
subject  is  one  upon  which  cross-examination  might  be  most  material ; 
and,  in  this  case,  the  Plaintiffs  could  not  have  had  the  benefit  even 
of  the  imperfect  cross-examination  which  the  mode  of  taking  evi- 
dence in  this  Court  affords. 

The  third  and  only  other  ground  (except  the  non-payment  of 
rent)  upon  which  the  Defendants  have  relied  as  a  ground  for  avoid- 
ing the  lease,  was  a  breach  of  the  covenant  in  the  lease,  not  to  assign 
without  license.  The  specific  breaches  of  this  covenant  brought  or 
attempted  to  be  brought  under  my  notice  are,  an  assignment  to  one 
Freeman^  in  1833,  by  way  of  mortgage  ;  and  a  decree  of  this  Court 
in  PUi  V.  Bonner^  declaring  a  party  in  that  cause  entitled  to  an 
assignment  of  the  lease  or  some  interest  in  it,  and  decreeing  the 
same  accordingly.  These,  as  I  understand  the  case,  are 
the  only  two  cases  of  actual  ^legal  assignments  of  the  [  ^137  ] 
property,  which  the  Defendants  rely  upon.  The  other 
cases  of  dealing  with  the  property  to  which  the  pleadings  and  evi* 

(a)  5  T.  R.  218,  n.  (&}  1  ICa.  &  Sel.  388. 

(e)  8  Sim.  421.  (cQ  2  T.  &  Jer.  459. 

(«)  1  Keen,  161 ;  sad  lae  cmm,  8  Sogd.  Tend.  &  For.  p.  818,  ad.  la 
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denco  refer,  aro  not,  as  T  underataad  the  Defendants^  case,  repre- 
sented as  assignments  of  the  property.  Without  going  into  the 
question,  whether  the  evidence  in  support  of  these  two  alleged  as* 
*  signments  is  sufficient  or  not,  I  am  clesvrlj  of  opinion,  that  I  cannot, 
consistently  with  the  practice  of  this  Court,  bind  the  rights  of  the 
Plaintiflfs,  in  respect  of  these  alleged  assignments,  without  giving 
them  an  opportunity  of  trying  the  case  in  an  issue.  How  could 
the  Plaintiff:?, — unless  I  am,  to  begin  by  assuming  the  Defendants* 
case  to  be  true  within  the  knowledge  of  the  Plaintiffs — be  prepared 
upon  these  pleadings  to  try  whether  the  alleged  assignment  to  Free^ 
man  had  involved  a  forfeiture  or  not  ?  or,  if  it  bad  so  done,  to  shew 
that  the  Defendants'  right  .to  enter  ^nd  avoid  the  lease  had  been 
waived.  Whatever  view  of  the  case  t  might  have  taken  if  George 
Bowser  J  the  elder,  had  been  living  and  were  himself  Plaintiff,  I 
cannot,  in  a  contest  between  his  personal  representatives  and  these 
Defendants,  consider  that  the  pleadings  have  given  the  Plaintiffs  that 
fair  notice  of  the  specific  case  to  be  made  against  them  at  the  hear- 
ing, which  would  justify  me  in  now  deciding  the  matters  in  dispute  in 
this  cause,  so  far  as  the  decision  may  depend  upon  the  alleged  assign- 
ment to  Freeman. 

With  respect  to  the  decree  in  Pitt  v.  Bonntr,  I  cannot,  upon  the 
information  now  before  me,  assume  that  such  decree,  even  if  cx« 
ecuted,  would  work  a  forfeiture  of  the  lease  at  law.  That  question 
would  or  might  be  materially  affected  by  previous  dealings  with  the 
property,  to  which  the  Defendants  might  not  be  in  a  condition  to 
object.  I  have  always  understood  that  a  Court  of  Equity 
[  •IBS  ]  would  not  decree  a  specific  performance  of  an  •agree- 
ment, where  the  agreement,  if  performed,  would  work  a 
forfeiture  of  interest.  The  opinion  of  Sir  W.  Qrant  in  WeaUttrall 
V.  Qeering  (a),  is  an  authority  directly  in  point.  "^ 

The  remaining  question  is  one  upon  which  I  have  felt  and  still 
feel  great  difficulty.  I  admit  that  a  case  may  well  exist  in  which' a 
leasee  shall  have  so  dealt  with  the  property  of  his  landk)rd,  or  other- 

(a)  IS.  Vet.  618. 
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vise  80  actpd,  as  to  deprive  himself  of  all  right  to  equitable  inters 
ference  in  redeeming  his  lease,  forfeited  by  non-payment  of  rent,  al* 
though  no  covenant  other  than  that  for  payment  of  rent  may  have 
been  broken.  But  I  disclaim  the  proposition,  that  a  Court  of  Equity 
18  to  exercise  a  merely  arbitrary  discretion  upon  this  subject,  or  that 
the  equitable  considerations  which  should  deprive  tho  Plaintiffs  in 
this  cause,  of  their  right  to  redeem  their  testator's  lease,  must  not 
be  such  as  are  capable  of  being  defined,  or,  at  least,  reduced  to  a 
principle  (a).  In  the  absence  of  authority  upon  this  specific  point, 
I  refer  to  tho  cases  which  appear  to  me  most  nearly  analogous  to 
the  present ;  namely,  those  cases  in  which  tho  Courts  havo  had 
occasion  to  consider,  whether  the  acts  or  circumstances  of  a  plain- 
tiff, asking  the  specific  performance  of  an  agreement  to  grant  a  lease, 
are  such  as  to  deprive  him  of  the  aid  of  the  Court  in  obtaining  such 
lease  by  its  decree.  In  the  first  place,  I  think  I  could  not  hold  as. 
an  abstract  proposition,  that  mere  equitablo  agreements,  giving  charges 
upon  the  property,  not  accompanied  with  a  change  of  tho  possession 
or  other  alteration  in  the  property,  would  work  a  forfeiture  of  the 
lease  in  equity,  if  the  acts,  which  are  relied  upon  as  having  worked 
a  forfeiture  of  the  lease  at  law,  can  be  got  over  by  the  plain* 
tiff  WeaiherdU  ▼.  Qetring  (ft).  These  agreements 
might  *never  have  led  to  a  breach  in  law  of  the  covenants  [  *189  ] 
in  the  lease  ;  and  I  cannot  assume  that  a  Court  of  Equity 
would  have  decreed  a  performance  of  agreements,  the  execution  of 
which,  I  am  told,  would  have  avoided  tho  lease  at  law,  or,  at  least, 
have  made  it  voidable.  WeaiherdU  v.  Geering.  Independently  of 
this,  in  considering  the  acts  imputed  by  the  Defendants  to  the  Plain- 
tiflb,  I  am  bound  at  the  same  time  to  consider,  what  have  been  the 
acts  of  the  Defendants  in  relation  to  the  same  matters.  Now  I  take 
it  to  be  a  settled  principle  of  this  Court,  a  principle  more  strictly  ap- 
plicable to  mining  property  than  any  other,  (Norway  v.  Ravce  (<;)), 
that  a  party  who  witnesses  a  breach  of  contract  by  another,  and  lies 
by  and  permits  the  alleged  wrong-doers  to  proceed  in  the  acts  com- 
pbuned  of,  incurring  expenses  and  liabilities,  instead  of  applying 
pranptly  to  this  Court  for  relief, — ^I  say  I  consider  it  a  settled  prin* 

(«)  8es  IS  Vm.  111.       (6)  IS  T«.  609.       (c)  18.  Vm.  188. 
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ciploy  that  a  party  so  acting  will  be  considered  in  this  Court  as 
havin<;  waived  its  special  interposition,  and  he  will  be  loft  to  his  legal 
remedies :  I  certainly  will  not  be  the  first  judge  who  fails  to  giv# 
the  atmost  effjct  to  that  principle  in  eqoicj.  [1] 

Now,  what  has  been  the  condact  of  the  Defendants  in  this  cause, 
Mith  respect  to  all  the  wrongful  acts  which  they  impute  to  the  Plain- 
tiflfd  ?  Their  conduct,  with  respect  to  the  non-delivery  of  accounts, 
according  to  the  co?enant  in  the  lease,  I  hare  already  observed  upon. 
The  alleged  insolvency,  according  to  the  Defendants*  evidence,  was 
known  to  them  in  April,  18So.  The  alleged  fact  that  the  posses^ 
sioa  of  the  property  had  been  given  over  to  Q-eorgt  Dowter  and 
Samuel  BowBer,  as  mortgagees,  was  known  in  December,  1835. 

And  the  time  or  times  when  the  several  alleged  agree* 
[  *140  ]     meats  ^became  known  to  the  Defendants  is  oio where 

brought  to  my  notice.  The  Defendants  allege,  that  ad 
action  was  commenced  in  1836,  and  judgment  was  signed  in  the  ac^ 
tion  in  February,  1836.  In  the  summer  of  1837,  they  discover 
that  they  can  have  access  to  the  mined  without  any  trespass  upon 
the  lands  of  others.  But  it  is  not  until  Michaelmas,  1887,  that  in* 
structions  are  ^ven  by  the  Defendant,  John  Colb^j  to  his  solicitor^ 
to  6arry  the  judgment  into  cfieet.  In  the  mean  time  the  trustees  of 
Colhy^B  estate  had  been  carrying  on  a  treaty  with  Samuel  BotoBer 
who  is  net  a  trustee  of  Oeotffe  BotVBer'B  estate,  to  grant  a  lease  of 
the  premises  to  him  in  substitution  of  the  lea&e  in  question  which  be. 
longed  to  Qtorge  BoWBtr^B  estate,  and,  therefore,  the  proceedings 
against  BoivBer^B  estate  were  suspended.  leanbot  think  the  infkncy 
of  tlie  Defendant,  John  Oolbgj  nntil  1887,  is  any  atisWef  to  this  caao 
of  delay^  eeeing  that  Colby^^  estate  wad  vested  in  trustees,  who  not 
only  had  power  to  protect  his  interests  but  irere  acting  in  relation  to 
Lis  aSatrs,  and  to  these  mines  in  particular.  The  pendency  of  the 
action,  if  it  was  not  proeeouted  with  diligence,  but  suspended  under 
tlie  circumstances  appearing  in  the  ^use,  does  net  answer  the  ob*' 
jeotion^  iha*,  trkikt  the  action  haii  bean  (fektyed^  the  Fliuntift  my 


[1]  8ee  Wtlkcr  &  JeflHei,  l^ott  a41  nofis  1. 
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have  incurred  expenses  and  come  ander  liabilities  which  were  essen* 
tial  to  the  beoeScial  enjoyment  of  the  property. 

A  great  deal  was  said  in  the  argument  concerning  what  was  calU 
•d  the  general  conduct  of  Cf-eorge  Boto$erj  the  elder,  throughout 
the  transactions  embraced  in  this  suit.  Upon  that  I  must  observe, 
that  I  cannoc  take  notice  of  conduct  except  as  it  is  brought  forward 
in  evidence  before  me.  The  specific  acts,  which  have  been  sa 
brought  forward,  I  have  already  noticed.  For  these  and  other  rea- 
sons, which  the  pleadings  and  evidence  suggest,  I  think 
J  shall  best  consult  the  justice  of  *the  case  by  making  the  [  ^141  ] 
result  of  this  suit  depend  upon  the  legal  right  of  the 
Pefendants  to  enter  and  determine  the  lease  at  the  time  when  jutlg* 
ment  was  recovered  in  the  ejectment. 

Upon  the  form  of  the  issues  to  be  directed,  and  the  terms  (if  any) 
which  I  ought  to  impose  upon  the  Plamtiif^,  as  to  bringing  into  Court 
tbo  amount  of  the  sleeping  rent  duo  at  the  time  when  the  Defendants 
rtcovered  possession  of  the  premises,  and  the  costs  at  law,  I  wish  to 
hear  cowseU 


Mr-  TpmpU  und  Mr.  Walker  for  the  Pefendants« 

The  form  of  the  issue  should  be  similar  to  that  which  was  directed 
in  Tkomp9<m  v.  Gut/on  (a). 

The  Plaintiffs  ought  not  to  bo  permitted  to  try  the  issues  until  they 
have  paid  the  rent  in  arrear,  the  costs  at  law,  and  the  costs  of  tho 
fait  to  the  hearing.  The  rent  also,  from  the  time  the  Defendants 
reeovered  possessk>n  until  the  present  time,  ought  to  be  secured  im 
Court,  to  be  dealt  with  as  the  Court  shall  hereafter  direct.  Hx  parte 
Vaughm  in  the  niatter  of  Edridge  (Jb).  The  Defendants  should 
have  some  security  that  the  Plaintiffii  will  be  able  to  redeem  the  leasa. 
The  evidenee  ibewa  that  the  estate  of  George  Betaeery  the  elder,  ii 

(a)  S  fiim.7&  (b)  T.  h  Ban.  434. 
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Mr.  Sharpe  and  Mr.  Chandless  for  the  PlaintiiTs. 

The  argument,  as  to  paying  money  into  Court,  proceeds  on  a  fal- 
lacy :  the  payment  into  Court  is  required  only  where  the  defendant 
is,  in  the  mean  time,  restrained  from  prosecuting  a  legal  right  where- 
by  he  might  recover  the  money  which  is  so  secured.    This  case  is 

totally  different.    The  Defendants  are  in  full  possession 
[  *142  ]     of  *every  legal  right.    It  is  only,  if  the  Plaintifi  succeed 

in  this  suit,  that  the  Court  has  any  jurisdiction  to  compel 
them  to  pay  the  arrears  of  rent,  and,  in  that  case,  the  Defendants 
must  of  course,  before  the  lease  is  restored,  be  paid  all  they  now  ask. 
If,  on  the  other  hand,  the  Plaintiffs  should  fail,  whether  the  money  is 
in  Court  or  not,  tliere  is  no  power  to  order  that  it  shall  be  paid  to  the 
Defendants.  The  proposition,  therefore,  is,  that  the  money  must  bo 
paid  in,-*not  to  secure  it, — not  to  give  the  Court  any  jurisdiction 
over  it, — ^but  solely  to  satisfy  the  Defendants  that  the  Phuntifi  pos- 
sess a  certain  sum  of  money.  The  proposition  is  altogether  novel. 
Whether  there  are  assets  of  the  estate  of  the  lessee  is  wholly  imma- 
terial to  the  Defendants,  for  they  must  be  fully  paid  before  relief  can 
be  obtained  by  the  Plaintiffs.  There  is  no  more  reason  now  for  pay- 
ing the  monev  into  Court  than  existed  before  the  bearing.  The  issue 
is  only  to  complete  the  evidence,  which  has  been  but  partly  given, 
and  the  payment  into  Court  cannot,  on  any  known  principle,  be  im- 
posed as  a  term  upon  the  Plaintifi.  No  money  was  paid  into  Court 
in  Wadman  v.  Calcrafty  where  the  issue  was  directed  by  Lord 
JSldon. 


The  Yice-Chakcellor  directed  two  issues,  to  be  in  substance  the 
same  as  the  first  and  third  issue  in  the  case  of  Thompion  v.  Q-uyon  ; 
and,  on  the  other  point,  said,  that,  if  the  rent  and  costs  wer:  paid 
into  Court  before  the  trial  of  the  issue,  it  would  .not  give  the  Court 
any  power  to  deal  with  it,  otherwise  than  by  ordering  it  to  be  repaid 
to  the  Plmtiffi,  in  case  they  should  fail  in  obtaining  the  decree  for 
the  restoration  of  the  lease.  The  Court  could  not  make  the  Plain* 
pay  their  debt  to  the  lessor,  unless  they  obtdned  that  which  the  j 
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came  to  redeem.    If  the  Plamtifl^  had  a  decree  in  their  favour,  it 

was  eqaally  clear  it  could  only  be  on  the  terms  of  paying 

the  entire  debt  and  costs.    *There  was  this  answer  to  the     [  ^143  ] 

case  of  insolvency  of  the  estate  of  the  Plaintifi'  testator, 

—that,  if  the  Plaintifi  should  recover  the  lease,  they  might  possibly 

thereby  recover  assets. 


Vicb-Chancellor  : — 

I  am  of  opinion  that,  in  givbg  the  PlidntiiTs  an  opportunity  of  es- 
tablishing their  case  on  an  issue,  I  ought  to  impose  upon  them  the 
obligation  to  bring  into  Court  the  amount  of  the  rent  due  at  the  time 
when  the  writ  of  possession  was  sued  out  by  the  Defendants,  and  al- 
so the  costs  at  law.  I  desired  to  have  this  point  argued,  as  I  cnte^ 
tained  considerable  doubt  upon  it  at  the  time  I  gave  my  judgment 
upon  the  rest  of  the  case. 

The  grounds  upon  which  I  doubted  of  the  propriety  of  imposing 
these  terms  upon  the  Plaintiffs  were  of  this  nature : — 

The  case  is  not  within  the  scope,  but  the  very  converse  of  tho 
cases  in  which  such  terms  are  usually  imposed  upon  a  plamtiff.  The 
ordinary  cases  in  which  such  terms  are  imposed  were  noticed  in  the 
argument  for  the  Plaintiffs ; — as  for  ex&mple,  when  the  defendant  in 
equity  is  proceedmg  against  the  plaintiff  at  law,  and  this  Court  upon 
equitable  grounds  restnuns  the  assertion  by  the  defendant  of  his  legal 
right.  Ihat  case  is  the  converse  of  the  present  case.  Thero  the 
Court  provides  for  the  defendant's  protection,  in  the  event  of  the 
plaintiff  failing  in  his  suit  in  equity.  In  this  case,  I  am  requiring  the 
PlamtiSs  to  pay  into  Court  money  which  they  will  not  be  bound  to  pay 
unless  they  succeed  in  their  suit,  and  which,  (so  far  as  their  bill  is 
concerned),  they  have  only  offered  to  pay  in  consideration  of  their 
obtabing  from  the  Court  a  contemporaneous  restitution  of  their  lease. 
Upon  this  distinction,  I  certidnly  doubted  whether  I  ought 
tp  "impose  terms  upon  the  PlaintiA  in  directing  the  issues  [  ^144  j 
in  this  cause ;  and  my  decree,  in  that  respect,  I  connder 


146  CASES  IN  CHANOEBT. 

1841.— Bowser  r.  C«Ib]r. 

special.  But  whilst  I  diaclatm  thd  right  to  exerciss  a  merely  arbi- 
trary discretion  in  imposing  terms,  however  reasonable,  upon  a  Plain- 
tiff in  whose  favour  I  make  a  decree,  I  am  satisfied  that  I  am  right  in 
what  I  have  determined,  in  this  case,  to  do. 

The  Plaintiffs  in  this  cause,  together  with  the  Defendant,  Meredith^ 
represent  the  estate  of  George  Boivser,  the  elder,  and  it  is  only  in 
the  character  of  his  representatives  that  I  know  them  in  this  suit. 
Their  case  on  the  bill  is,  ^'  that  the  Plaintiffs  and  the  Defendant 
Meredith^  as  the  personal  representative  of  Oeorge  BowBer^  the  el- 
der," are  entitled  to  the  relief  prayed  by  the  bill.  Now  the  Defend- 
ants  say,  that  George  Bowter,  the  elder,  was,  in  bb  lifetime  and  at 
the  time  of  his  death,  insolvent  within  the  meaning  of  the  proviso  in 
the  lease,  which,  in  case  of  the  insolvency  of  the  lessee,  entitles  the 
lessor  to  enter  and  determine  the  lease.  The  les^rs  complain  that 
the  existence  of  the  present  suit  seriously  prejudices  their  interest  in 
the  property  in  question,  a  statement  which  can  scarcely  be  denied 
or  doubted  ;  and  they  ask  me  to  give  them  security,  under  the  cir- 
cumstances of  the  case,  that  the  Plaintiffs  will  be  able  to  redeem  the 
lease  in  the  event  of  their  being  ultimately  found  entitled  to  do  so. 
Now,  although  I  have  decided  that  I  ought  not,  upon  the  pleadings 
and  evidence  in  this  cause,  at  once  to  decide  against  the  Plaintiffi 
upon  the  point  of  insolvency,  I  cannot  overlook  the  fact,  that  evi- 
dence tending  strongly  to  prove  the  insolvency,  on  which  the  Defend- 
ants rely,  has  been  given  on  the  part  of  the  Defendants.  The  fact 
of  such  insolvency  being  proved,  is  not  inconsistent  with  the  Plaintiffs 
succeeding  on  the  trial  of  the  issues.  That  consideration  has  great- 
ly influenced  my  judgment  in  this  case. 


[  •145  ]  •Upon  payment  into  the  Bank  by  the  Plaintiffi  on  or 
before  the  28th  of  January,  1842,  to  be  there  placed  to 
the  credit  of  this  cause,  subject  to  the  further  order  of  this  Court, 
of  the  sum  of  700^.,  let  the  parties  proceed  to  a  trial  at  law,  by  a 
apecial  jury  at  the  next  assizes  for  the  county  of  Carmarthen,  on  tho 
followmg  issues : — vis.  First,  whether  George  Bowser ^  the  eider,  Us 
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exeeutors  or  administratorSy  or  any  of  tbem,  had  or  had  not|  at  any 
tune,  made  default  in  performing^  fulfilling^  and  keeping  any  and 
which  of  the  covenants,  provisoes^  or  agreements  contained  in  the 
indenture  of  lease  bearing  date  the  19th  of  September,  1807,  in 
kc.j  on  his  and  their  part  to  be  observed  and  performed,  other  than 
in  respect  of  the  non-payment  of  the  rent  or  rents  thereby  reserved, 
or  had  or  had  not  become  insolvent  within  the  meaning  of  the  same 
indenture  :  Secondly,  which  the  lessor,  Sir  Hugh  Owen^  deceased, 
his  heirs  or  assigns,  or  any  of  them,  had  done  any  act  to  disentitle 
himself  or  themselves  from  taking  advantage  of  such  default  or  insol* 
v^ncy.  [Defendants,  except  Meredith^  to  bo  Plaintifi  at  law. 
Plaintifi  and  Meredith  to  be  Defendants  at  law.  Production  of  books, 
&c.  Admis^on  of  tide  as  executors  of  lessee  and  devisees  of  lessor, 
and  (3i  pedigree  of  Defendant,  J.  Colhy.  Reserving  further  diree* 
tion.]  And  m  case  the  jury  on  such  trial  shall  find  any  special  mat- 
ter, let  the  same  be  indorsed  on  the  postea.  But  in  case  the  Plain- 
tifi  should  not  pay  into  the  Bank,  as  hereinbefore  directed,  the  said 
sum  of  700/.  by  the  time  herembefore  directed,  the  Plaintifis'  bill 
18  to  be  dismissed  out  of  tius  Court  with  costs,  to  be  taxed,  &c. 


-•* 


•Hawkdts  v.  Dod.  [^46] 

SDHicmbci: 

Whero  the  ram  to  be  peid  eat  of  Cjort  amoante  to  jCII.  it  wiU  net  %t  ordered  to 
be  pfcii  to  tbo  solicitor. 

A  Scnc  of  111.  had  btten  reported  to  te  dne  to  a  legatee  in  i«« 
speot  of  Ufl  legacy. 

Mr.  J.  F.  HM  asked  &r  sen  order  that  it  SBight  be  paid  to  ths 
soUeitor  of  the  legatee,  to  save  the  cspenae  of  a  poir«r  tf  attorney. 
10/.  was  commo4y  direoted  le  be  faid  to  the  lelicitor.    BrmidUnff 

la)  Jac.  4B. 
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The  Yicb-Changbllor  said  he  found  the  rule  of  the  Court  estab* 
lished,  as  to  the  amount  to  be  pud  to  the  soUcitor,  and  he  did  not 
think  he  ought  to  extend  it. 


Balls  v.  Strutt. 

lOth  and  11th  December. 

Atnuteewill  bo  restrained  by  this  Conrt  fW>m  using  the  legal  powers  that  hare 
been  conferred  upon  htm  otherwise  than  for  the  Jegitimale  paposos  of  his  trust  and 
therefore  a  demurrer  for  want  ofcquity  cannot^  sustained  to  a  bill  seeking  such  re* 
lief,  although  the  plaintiff  may  hare  a  remedy  at  law. 

The  assignee  of  an  insolvent  debtor  is  a  necessary  party  to  a  biU  by  the  insolrent, 
praying  that  an  instrument  which  belonged  to  him,  prior  to  his  insolvency,  may  be 
delivered  up  to  him,  and  an  injunction  to  restrain  proceedings  upon  it 

The  bill  stated,  that  the  Plaintiff;  in  1836,  drew  a  bill  of  exchange 
at  three  months'  date,  for  70/.,  upon  Ltfouj  and  that  Lyon  accepted 
the  bill ;  that,  in  February,  1840,  the  bill  renuuning  unpaid,  the 
Plaintiff' indorsed  it  to  the  Defendant  Lindua  without  consideration, 
solely  to  enable  Lindus  to  recover  the  amount  from  Lyon  for  the 
PUintifs  u# ;  that  Lindus  indorsed  and  delivered  the  bill  without 
consideration  to  the  Defendant  StruU  for  th&  same  purpose ;  that,  on 
the  23d  of  October,  1840,  the  Plsuntiff*,  being  then  an  in- 
[  *147  ]  solvent  debtor  in  the  *Fleet  Prison,  filed  his  petition  under 
the  Act  1  &  2  Vict.  c.  110,  and  that  StruU  and  his  part 
ners,  the  Defendants,  Qdmoorthyy  and  one  WtUiamB^  were  then  credi- 
tors of  the  Phuntiff  for  a  balance  of  about  10/. ;  that  the  Plaintiff*,  in 
his  schedule,  stated  the  circumstances  under  which  Lindu$  had  the 
said  bill  of  exchange,  and  that  ho  believed,  that  WiUiams^  Strutt,  and 
Galaworthy,  held  a  bill  of  exchange,  the  amount  and  particulars  of 
which  he  did  not  know,  meaning  the  bill  in  question ;  that  in  January, 
1841,  the  Plaintiff*  was  discharged  under  the  Act  for  the  Belief  of 
Insolvent  Debtors,  and  was  declared  entitied  to  tiie  benefit  of  the  act 
as  to  the  debts  specified  in  the  schedule. 
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The  bill  then  stated,  that  Struttj  as  indorsee  and  holder  of  tlie 
bill  of  exchange,  had  lately  commenced  an  action  against  the 
Plaintiff,  the  drawer  and  indorser  thereof,  for  the  recovery  of  the 
70Z. ;  and  that  the  Defendant  Galsworthy  was  the  attorney  for 
StruU  in  the  said  action. 

The  bill  prayed  that  Strutt  might  be  decreed  to  deliver  up,  and 
Galsworthff  and  Lindus  to  procure  to  be  delivered  up  to  the  Plain- 
tiff, the  said  bill  of  exchange,  and  that  Strutt  and  QaUworOty 
might  be  restrained  from  proceeding  with  the  action  ;  and  that  all 
tfie  three  Defendants  might  be  restrained  from  negotiating  the  biU 
or  commencing  any  other  action  upon  the  same. 

Strutt  demurred,  and  assigned  for  cause,  the  want  of  any  equity 
stated  on  the  bill. 


Mr.   irrf/(?ri,  for  the  Plaintiff. 

Mr.  BiUon^  in  support  of  the  demurrer,  also  assigned 
*for  ground  of  demurrer,. ore  tenus,  that  the  assignees  of    [  ^148  j 
the  Plaintiff  under  his  insolvency  ought  to  be  parties  to 
the  bin. 


Vicb-Chancbllob  :— 

The  Defendant,  in  tins  case,  has  filed  a  general  demurrer ;  and 
the  question,  upon  argument  of  that  demurrer,  is,  not  whether  the 
Plaintiff  is  entitied  to  aH  the  relief  he  prays,  but  whether,  if  the 
cause  were  now  at  the  hearing,  and  the  case  stated  in  the  bill  were 
admitted  by  the  answer,  or  proved  by  witnesses,  any  reLef  would 
under  those  circumstances  be  given.  If  any  relief  would  be  ^ven, 
the  demurrer  must  be  overruled. 

The  Flaintifl^  according  to  the  statements  in  the  bill,  is  the  draw- 
er of  a  biU  of  exchange  for  70Z.,  of  which  one  LtfOn  is  the  acceptor. 
Vol.  I.  18 
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The  Defendant  StruU^  who  has  demurred,  is  the  indoner  of  that 
bill.  Payment  of  the  bill  when  at  maturity  was  not  made  by  the 
acceptor ;  and  Strutt,  the  indorser,  has  commenced  an  action  upon 
the  bill  against  the  Plamtiffy  which  action  it  is  the  object  of  this  bill, 
amongst  other  things,  to  restrsun  by  injunction. 

The  equity  stated  in  the  bill  is,  that  the  Plaintiff  indorsed  the  bill 
of  exchange  to  one  Lindui  without  consideration,  in  order  that 
Zindus  nught  recoyer  upon  the  bill  against  Lytnij  the  acceptor,  for 
the  Plaintiff's  use,  and  that  JAndus  had,  in  like  manner,  indorsed 
the  bill  to  Strutt  without  consideration,  for  the  same  purpose. 
According  to  the  statements  in  the  bill,  therefore,  Strutt  is  a  trustee 
of  the  bill  for  the  Plmtiff,  and,  upon  this  state  of  the  case  alone, 
it  cannot  be  ^sputed  [that  the  Pluntiff  would  be  entitled  to  the 
relief  he  prays  by  the  bill. 

[  *149  ]  *Bnt  it  appears  upon  the  face  of  the  bill,  in  this  cause, 
that,  since  the  making  and  accepting  of  the  bill  of  ex* 
change  in  question,  the  Plaintiff  has  taken  the  benefit  of  the  act  for 
the  relief  of  insolvent  debtors,  and  the  argument  at  the  bar  in  sup- 
port of  the  demurrer  upon  the  record  is  founded  upon  this,  that  all 
the  Plaintiff's  interest  in  the  bill  has  become  transferred  to  his  as- 
signees ;  that  Strutt  is  now  a  trustee  for  them,  and  not  for  the  Plain- 
tiff:  and  that  the  Pluntiff,  therefore,  cannot  sustain  any  suit  res- 
pectmg  the  bill. 

If  Strutt  had  brought  an  action  against  Ljfon^  and  not  against 
the  Plaintiff,  the  argument  at  the  bar  would  probably  hare  prevailed, 
for  I  should  then  have  intended  that  the  action  was  the  action  of  the 
assignees.  But  I  cannot  intend  that  this  action  is  the  action  of  the 
assignees,  for  that  would  suppose  the  assignees  to  have  brought  an 
action  against  their  insolvent  upon  a  bill  of  which  he  was  the  drawer 
for  value,  and  of  which  another  was  the  acceptor.  I  think  it  more 
proper,  upon  the  statements  in  this  bill,  to  infer  that  the  assignees 
have  abandoned  the  bill  as  valueless,  and  that  Strutt  is  availing  him- 
self of  the  power  he  gained,  in  his  charaoter  of  trustee  for  the  Plain- 
tiff, to  commit  a  fraud.    My  observations  apply  only  to  the  reoord 


GASES  IN  CHANCERT.  160 

1841.— Blew  ▼.  BCutio. 

18  I  find  it.    Of  course  I  do  not  mean  to  impute  fraud,  in  £act,  to 
the  Defendant     . 

It  is  a  principle  in  this  Court,  that  a  trustee  shall  not  be  permit* 
ted  to  use  the  powers  which  the  trust  may  confer  upon  him  at  J^w, 
except  for  the  legitimate  purposes  of  his  trust ;  and  as  it  is  quite 
impossible  I  can  do  injastice  in  applying  that  principle  in  the  present 
case,  I  think  it  right  to  apply  it  by  not  allowing  the  demurrer  for 
want  of  equity,  although  the  Plaintiff  may  have  a  good  defence  at 

law. 

• 

*The  demarrer  for  want  of  parties  must,  however,  be  [  *150  ] 
allowed.  .  The  specific  relief  prayed  by  the  bill  is  mate- 
rial upon  that  question.  The  bill  prays  that  the  bill  of  exchange 
may  be  delivered  up  to  the  Plaintiff.  The  bill  of  exchange  is  prima 
£aLcie  the  property  of  the  assignees,  and  I  cannot  order  their  bill  to 
be  80  dealt  with  in  their  absence  (a). 


4  ^•- 


Blew  v.  Martin.  • 

1842.  Janiurj  II. 

It  is  not  neceisorf  to  serre  mn  office  copy  of  the  bill  opon  a  party  to  the  salt,  nnder 

23rd  Order  of  Angnsl^  1841,  in  order  that  he  may  be  bound  by  the  proceedings  in 

the  cause.    An  examined  copy  of  the  bill  is  sufficient. 

This  was  a  motion  on  behalf  of  the  Plaintiff,  under  the  Order 
XXIY.  of  August,  1841,  for  leave  to  make  entry  in  the  Six  Clerk's 
Office  of  the  service,  and  time  of  the  service,  of  a  copy  of  the  bill, 
omitting  the  interrogation  part  thereof,  upon  the  Defendant  Benja- 
min Blew,  according  to  the  Order  XXTTT.  of  August,  1841. 

Mr.  Sharpe  and  Mr.  NeatCj  for  the  motion,  said,  it  had  been  sug- 
gested by  the  Clerks  in  Court,  that  an  office  copy  of  the  bill  should 

(a)  See  Cases  on  the  operation  of  tiie  Insolrent  Acts,  Bartom  v.  Taitenal,  1  R.  A 
M.  WMTardy.  Painter,  2  Bear.  85,  Afl^  by  Ii.  C.  Tthof  NoT«mber,  1S40;  Bowm- 
ug  T.  Parii,  5  Bfea.  &  W.  1 1 7. 
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be  obtained  and  served  upon  the  Defendant ;  but  they  submitted 
that  it  was  not  necessary  to  serve  an  office  copy.  The  Order  used 
the  word  "  copy'*  not  "  office  copy."  An  examined  copy  of  the  bill 
might  be  made  by  the  Plaintiff's  solicitor,  and  it  would  be  sufficient 
to  serve  the  Defendant  with  such  examined  copy.  In  the  present 
case,  an  examined  copy  had  been  made ;  and  the  party  making  it 
had  verified  that  copy,  by  referring  to  it  in  his  affidavit  as  an  exhib- 
it (a)^  and  the  same  copy,  thus  made  an  exhibit,  had 
[  TlSl  ]  'been  sent  into  the  country  and  served  by  another  person 
upon  the  Defendant  (5). 

TheVlCE-CHANCELLOR  made  the  order. 


Upon  notice,  by  Mr.  &c.,  of  counsel  for  the  Plaintiff,  it  was  sU 
leged,  that  the  Plaintiff  hath  exhibited  his  bill  into  this  Court  against 
the  Defendants.  That  he  doth  not  thereby  seek  any  account,  pay- 
ment, conveyance,  or  other  direct  relief  against  the  Defendant,  Ben- 
jamin Blew  ;  and  doth  not  thereby,  as  against  the  said  Defendant, 
pray  a  subpoena  to  appear  and  answer,  but  doth  thereby  pray  that 
he,  upon  his  being  served  with  a  copy  of  the  bill,  may  be  bound  by 
all  the  proceedings  in  the  cause.  That  a  copy  of  the  said  bill,  omit- 
ting the  interrogating  part  thereof,  was  served  on  the  Defendant, 

(a)  X  (of  London)  deposed  that  he  had  **  compared  and  carefaUy  eyamioed  the 
paper  writing  marked  A.,  and  shewn  to  deponent  at  time  of  swearing  this  affidarit* 
with  a  hill  filed  by  the  above-named  Plaintiff  in  this  canse,  on  or  about  the  17th  day 
of  December,  1841,  against  the  above-named  Defendant*,  and  that  the  same  is  a  tme 
c6p7  of  soch  bill,  omitting  the  interrogating  part  thereof,  and  that  the  said  bill  doe* 
not,  as  against  the  said  Defendant,  Benjamin  Blew^  pray  a  snbpoena  to  appear  and 
answer,  bnt  prays,  that,  upon  his  being  served  with  a  copy  thereof,  he  may  be  bonnd 
by  all  the  proceedings  in  this  conse.'* 

(6)  Z,  (of  Bristol)  deposed,  that  he  did,  on  the  6th  of  January,  1842,  personally 
serve  the  above-named  Defendant,  Benjamin  Blewy  with  the  tme  copy  of  the  bill  re- 
flsrred  to  in  the  affidavit  of  X,  sworn  in  this  cause  on  the  4th  of  January,  184 'J,  and 
marited  with  the  letter  A^  filed  by  the  above-named  Plaintiff  in  this  Court,  against 
the  above-named  Defendants,  by  delivering  to,  and  leaving  with,  the  said  Benjamin 
Blew  the  said  copy  bill. 

*  Tha  eopy  waa  in  IfaSs  case  naSe  ftom  the  record  after  the  bill  was  filed,  and  waa 
fCBllntDtestoiinliytyflnpost.  w 


CASES  IN  CIlANCERlf.  162 


1841v^B«ndall  v.  BendaU. 


Benjamin  BletVj  on  the  4th  day  of  January,  1842,  as  by  affidavit, 
now  produced  and  read,  appears.  It  is  thereupon,  ordered  that  the 
plaintiff  do  cause  a  memorandum  of  such  service,  and  of  the  time 
when  such  service,  was  made,  to  be  entered  in  the  Six  Clerks'  Of- 
fice. 

Reg.  Uh.  A.  1841,  fo.  214.  C.  M. 


*BsNDALL  V.  Rbndall.  [  *152  ] 

December  16.  IS. 

Where  probate  or  administrfttion  baa  been  granted  bj  tbe  Ecclesiaatical  Court,  a  re- 
ceirer  will  not  be  appointed  pending  litigation  to  recall  probate  or  grant  of  admin- 
istration, nnlcM  a  special  case  be  made  out  for  snch  appointment 

Where  no  probate  or  administration  has  been  granted,  it  is  of  course  to  appoint  a 
receiver,  pending  a  bona  fide  liti^tion  in  the  Ecclesiastical  Court,  to  determine 
the  right  to  probate  or  administration,  unless  a  special  case  can  be  made  for  refus- 
ing such  appointment. 

Tbe  fact  that  the  litigation  in  the  Ecclesiaatical  Court  is  on  tbe  question  of  which  of 
two  alleged  wiUs  shall  be  admitted  to  probate,  and  that  the  Defendant  in  the  suit 
in  equltj  is  named  executor  in  both  wiUs,  is  not  a  ground  for  refusing  to  appoint  a 
reedver. 

Bt  a  will,  dated  the  26th  of  September,  1829,  alleged  to  have 
been  made  bj  the  testator,  Simon  Bendallj  amongst  other  bequests, 
a  legacy  of  15QL  was  given  to  the  Plaintiff  George  Bendally  and 
certain  benefits  to  the  Plaintiff  Simon  BendaUy  and  the  residue  of 
the  testator's  property  was  bequeathed  to  and  between  the  Defend- 
ant William  Bendally  the  Plaintiff  /Shimon  Bendally  and  Heeler  Sher- 
iom,  share  and  share  alike ;  and  the  Defendant  William  BendaU^ 
and  the  Plaintiff  Simon  Bendally  were  appointed  joint-ezecutors. 

Bj  another  will,  alleged  to  have  been  made  the  3rd  of  Julj, 
1841,  the  testator  gave  certain  legacies  (not  including  any  legacy 
to  George  Bendally^  and  gave  all  the  residue  of  his  property  to 
WiUiam  BendaU^  his  execntorv,  administrators,  and  assigns,  abso- 
lutely, and  appointed  William  Bendatt  sole  executor. 
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The  testator  died  on  the  4th  of  July,  1841. 

A  suit  was  instituted  in  the  Prerogative  Court  of  the  Arohbbhop 
of  Canterbury  to  establish  and  obtain  probate  of  the  will  of  the  3rd 
of  July,  1841 ;  and  on  the  6th  of  December,  1841,  an  allegation 
in  defence,  on  behalf  of  the  Plaintifi,  and  the  other  persons  inter* 
ested  under  the  will  of  1829,  was  admitted  for  the  purpose  of  es- 
tablishing that  will,  and  setting  aside  the  will,  of  1841. 

On  the  6th  of  December,  1841,  the  bill  was  filed,  praying  that  a 
receiver  might  be  appointed  to  collect,  get  in,  preserve  the  outstand- 
ing personal  estate  and  effects  of  the  testator,  until  the  suit  in  the 
Ecclesiastical  Court  should  be  determined.  A  motion 
£  *153  ]  waB  now  made  *for  the  receiver.  The  affidavits  in  sup- 
port of  the  motion  stated,  amonggt  other  things,  that  the 
property  of  the  testator,  at  the  time  of  his  decease,  consisted  of 
money  in  the  funds,  debts,  (some  of  which  were  secured  on  mort* 
gage),  farming  property,  household  furniture,  and  other  effects. 
The  affidavits  in  reply  stated,  that  there  was  reason  to  believe  that 
the  suit  in  the  Ecclesiastical  Court  would  be  determined  in  the  en- 
suing Hilary  Term. 


Mr.  Sharpe  and  Mr.  FoUetty  in  support  of  the  motion. 

The  appointment  of  a  receiver  is  of  course,  where  there  is  pro- 
perty unprotected,  and  the  representation  is  in  contest.  Watkim 
V.  Brent  (a),  and  the  authorities  there  referred  to.  Jones  y.  Good- 
rich (J),  Wood  V.  Sitchings  (<?),  Dat^  v.  Croft  (ci).  There  is  no 
case  in  which,  under  such  circumstances,  the  receiver  has  been  re- 
fused («). 

Mr.  Temple  and  Mr.  Blunt j  contra. 

A  special  case  must  be  made  out,  as  a  ground  for  the  appointment 
of  a  receiver.    The  party  named  in  the  will  as  executor  is  consider- 

(a)  1  Myl.  4  Cr.  97.  (6)  10  SiiXL  827.  (c)  S  Beav.  U9. 

(d)  Id.  298,  n.  («)  Bee  2  BesT.  294. 
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ed  at  law  and  in  equity  as  the  proper  party  to  administer  the  estate. 
He  may  act  as  executor  notwithstanding  probate  has  not  been  ob- 
tabed.      WUUy.  Rich  (jx).     Unless  the  estate  be  endangered, 
there  is  no  necessity  for  the  interference  of  this  Court ;  and  in  the 
absence  of  any  necessity,  the  Court  will  not  throw  upon  the  estate 
the  expense  of  the  appointment.     There  is  also  this  fact  which  dis- 
tinguishes the  present  case :  the  Defendant,  William  Rendallj  is  ap- 
p<nnted  executor  in  both  of  the  alleged  wills,  and,  there- 
fote,  *whatever  the  result  of  the  suit  may  be,  he  will  be     [  •ISi  ] 
the  party  to  administer  the  estate.      They  cited  Aikin$on 
V.  Senshaw  (J),  Ball  v.  Oliver  (<?). 

Mr.  Sharpe  replied. 


Vice-Chancellor  : — 

I  deferred  my  judgment,  not  from  any  doubt  I  entertained,  but 
because  it  was  insisted  that  the  appointment  of  a  receiver  in  this 
case  would  impugn  the  judgment  of  Lord  Oottenham  in  the  cases  of 
Waikins  v.  Brent  (d),  and  Marr  y.  Littletvood  (e)  ;  and  if  so,  I 
should  have  hesitated,  although  that  hesitation  would  have  belied 
my  own  confident  opinion. 

Two  rules  may,  I  believe,  be  stated  with  perfect  safety.  First, — 
Where  probate  or  administration  has  been  granted,  a  receiver  will 
not  be  appointed  pending  litigation  in  the  Ecclesiastical  Courts  to 
recall  probate,  unless  a  special  case  be  made  for  doing  so.  Second- 
ly,— ^Where  no  probate  or  administration  has  been  granted,  it  is  of 
conrde  to  appoint  a  receiver  pending  a  bona  fide  litigation  in  the 
Ecclesiastical  Courts  to  determine  the  right  to  probate  or  adminis- 
tration, unless  a  special  case  can  be  made  for  not  doing  so. 

I  need  not,  in  this  case,  cite  authority  to  prove  the  former  pro- 
position.   The  Defendant  contends  for  that,  and  much  more.    He 

(a)  2  Atk.  SSS.  (6)  2  Yes.  &  B.  85.  (c)  Id.  96. 

id)  1  M7L  4  Gr.  97.  (0)  9  M7I.  4  Cr.  454.  ' 


166  CASES  IN  CHANCERY. 


1841.— Kendall  t.  Rendall. 


says,  where  an  executor  is  named  in  a  will,  the  Court  will  not  in- 
terfere against  him  without  a  special  case  ;  and  that  this  riile  was 
founded  upon  the  principle  that  the  executor  derived 
[  *155  ]     his  title  under  the  *will  and  not  under  the  probate,  and 

might  act  before  probate  ;  and  the  case  of  Wills  v.  Rich 
(a),  before  Lord  Hardwickt^  was  referred  to.  I  will  not  stop  to 
observe  upon  the  fallacy  upon  which  this  argument,  as  it  is  applied 
to  the  case  now  before  me,  proceeds.  The  question  here  is,  not 
what  an  executor  de  jure  may  do  before  probate,  bat  what  this  Court 
will  do  whilst  it  is  in  dispute  whether  the  party  claiming  to  be  ex. 
eootor  is  so  de  jure  or  not.  It  is  the  latter  of  the  two  propositions 
which  alone  calls  for  observation,  and  which  I  certainly  was  surpris* 
ed  to  hear  questioned. 

Lord  Itedesdale  (i)  states  without  qualification  the  general  rule 
to  appoint  a  receiver  for  the  mere  preservation  of  the  property  of  a 
deceased  person,  pending  litigation  in  the  Ecclesiastical  Court,  al- 
though that  Court  itself  may  provide  for  the  collection  of  the  effects 
pendente  lite. 

In  King  v.  King  (c),  opposite  claims  were  set  up  under  different 
wills,  and  a  decision  had  been  made  that  one  will  had  not  been  suf- 
ficiently proved.  It  was  objected,  in  opposition  to  the  motion,  that 
the  property  did  not  appear  to  be  in  danger,  and  that  the  Ecclesiasti- 
cal Court  would  appoint  a  receiver  pendente  lite.    Lord  JEldon  said, 

^^  This  is  ahnost  a  motion  of  course The  Court  goes  upon 

this,  that  it  will  do  its  best  to  collect  the  effects.  The  property  is 
in  danger,  in  this  sense,  that  it  may  get  into  the  hands  of  persons 
who  have  nothing  to  do  with  it." 

From  this  case,  in  which  the  rule  of  the  Court  is  so  cIea^ 

[  *156  ]     ly  laid  down,  I  pass  to  the  late  case  of  fVood  v.  *SiteMngs 

(a),  in  which  the  same  principle  was  acted  upon,  the 

chief  cases  upon  the  subject  having  been  referred  to.    I  omit  the 

(a)  2  Atk.  2S6. 

(6)  Treatise    on  Pleading,  pp.  100, 110,  ed.  Srd ;  135,  136,  ed.  4th. ' 
(c)  6  Yes.  17S.  (d)  9  Bear.  S89. 
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intermediate  cases,  with  tlus  single  observation,  ivhich  I  believe  will 
be  found  qorrect,  that  the  proposition  laid  down  by  Lord  JEldon^  in 
Elnff  V.  Sinffy  is  unimpeaehed  b^  a  single  decision  or  dictam. 
Special  reasons  have  sometimes  been  relied  upon  for  not  appointing 
a  receiver,  where  there  was  no  actual  representative  (as  in  Jones  v. 
Front  (6)  ;)  but  those  very  reasons  affirm  the  general  proposition, 
that,  where  there  is  no  representative  to  collect  the  assets,  and 
there  is  a  bona  fide  litigation  respecting  the  title  to  that  representa- 
tion, the  appointment  of  a  receiver,  pending  the  litigation,  is  almost 
of  coarse. 

Then,  has  Lord   Cottenham  imputed  die  mle  by  any  thing  he 
did  or  said  in  Watkinn  v.  Brent j  or  in  Marr  v.  Littlewoodf 

In  Wail(in8  v.  Brent  he  supported  the  Vtce-ChanceHor^s  order 
appointing  the  receiver,  upon  the  express  ground  that  Mr.  Brent 
(by  agreeing  with  his  opponents  that  the  question,  as  to  the  validity 
of  the  supposed  testamentary  papers,  should  be  tried  in  an  existing 
suit  to  recall  probate)  bad  ''  treated  himself  as  not  being  complete 
executor  ;''*and  his  Lordship  added, — *^  I  consider  that  there  was  a 
sufficient  case  for  the  Vice- Chancellor* s  appointing  a  receiver,  ou  the 
ground  that  William  Brent  Brent  had  recognised  such  a  proceed^ 
ing.''  In  Marr  v.  Idtttewoodj  the  same  learned  Judge  appointed  a 
receiver,  upon  the  application  of  the  actual  executor,  pending  a  suit 
to  annul  probate,  upon  the  ground  that  the  opposing  party,  by  having 
given  notice  to  the  debtors  to  the  estate  not  to  pay  to  the  Plaintiff 
(the  actual  executor.)  had  destroyed  the  effect  of  the 
probate,  and  ^produced,  by  her  own  act,  an  incapacity  on  [  *15T]' 
the  part  of  this  executor  to  proceed  under  the  probate  in 
collecting  and  preserving  the  assets.  His  Lordship  immediately 
adds, — *^  The  doctrine  laid  down  by  Sir  John  Leachj  in  Jones  v. 
Froitj  does  not  in  the  least  interfere  with  the  ground  upon  which  I 
proceed  here.  In  that  case  it  did  not  sufficiently  appear  that  there 
was  a  litigation  pending  in  the  Ecclesiastical  Court ;  whereas  here, 
unquestionably,  such  a  litigation  is  now  depending/ 

(»)  aifsd.  u 
Voih  I.  19 


n 
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These  decisions  are  direct  authorities  for  the  latter  of  the  two  propo- 
sitions I  have  stated,  for  Lord  Cottenham  reduces  each  case  into  the 
same  two  elements : — first,  no  e^cutor  with  right  or  power  to  act : — 
second!}',  bon&  fide  litigation  of  the  right  to  probate  ;  and  thereup- 
on he  appoints  the  receiver.  If,  upon  the  facts  of  either  of  these 
cases,  a  right  or  power  to  act  could  bo  supposed  to  exist,  the  case 
would  be  the  stronger  in  support  of  this  view. 

The  only  question  then  is,  whether  Lord  Oottenham  said  any  thing 
in  Watkins  v.  Brent  opposed  to  what  he  decided.  Now,  in  that 
case,  there  had  been  two  executors  named  in  the  supposed  will, 
namely,  Margaret  Brent  and  William  Brent  Brertt.  Probate  had 
been  granted  to  Margaret  Brent^  who  was  dead,  but  the  Lords 
Commissioners  were  pressed  with  tho  argument,  that,  probate  having 
been  stttually  granted  to  Margaret  Brent^  the  will  was  thereby  duly 
authenticated  by  an  instrument  which  a  court  of  law  could  take  no- 
tice of,  and  that  the  probate  granted  to  Margaret  Brent  enured  to 
William  Brent  Brent,  the  other  executor ;  and  Brooks  v.  Stroud 
(a)  was  cited  in  support  of  the  argument.  In  Watkins  v.  Brent^ 
it  will  be  observed,  that  IVllliam  Brent  Brent  had  been 
[  *158  ]  treated  in  the  Ecclesiastical  Court  as  ^executor  by  virtue 
of  the  probate  granted  to  Margaret  Brent,  for  in  the 
original  suit  against  her  to  recall  the  predate^  which  had' been  grant- 
ed to  her,  be  became  a  defendant  after  her  death,  and  in  her  stead. 
But,  however  that  may  bo,  it  is  clear  that  Lord  OottenJiam  argued 
the  case  against  William  Brent  Brent  upon  the  footing  of  his  being 
executor  by  force  of  the  probate  granted  to  Margaret  Brent ;  for,  after 
referring  to  cases  in  which  this  Court  had  refused  to  interfere  against 
an  executor  in  whose  favour  there  had  been  an  adjudication  by  the 
Ecclesiastical  Court,  he  concludes  with  tho  statement  that  l^iUiam 
Brent  Brent  had,  in  that  case,^^  treated  himself  as  not  being  com- 
plete  executor," — a  statement  which  was  untrue  in  the  sense  of  his 
not  being  named  executor  in  the  will,  and  true  only  in  the  sense  of 
Lis  beicg  named  executor  with  a  litigated  title.    I  cannot  well  im- 

(a)  1  Silk.  8;  7Mod.aS. 
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agine  a  stronger  case  in  the  Plaintiflfs  favour  than  the  case  of  Wat- 
kin9  V.  Brent.  Nor  can  I  better  conclude  these  observatipns,  than 
in  the  language  of  Lord  CottenJiam  (a),  ^'  There  is  no  doubt  that  by 
the  rule  of  this  Court,  if  the  representation  is  in  contest,  and  no  per 
son  has  been  constituted  executor,  the  Court  interferes,  not  because 
of  the  contest,  but  because  there  is  no  proper  person  to  receive  the 
assets  (i). 


•Tatham  v.  Williams.  [  •ISO  ] 

184S.— Jannarj  2C. 

An  affidavit,  that  the  deponent  has  inqnirod  of  and  been  informed  hj  the  clerk  in 
conrti  and  the  deponent  believes  it  to  be  true,  that  no  appearance  has  been  entered 
by  the  Defendant,  is  snfficicnt  to  satisfy  the  Court  of  that  fact. 

It  is  necessary,  in  applications  under  the  8th  Order  of  August,  1841,  that  the  affiilarit 
of  service  of  the  subpoena  should  state  that  the  mcmorandam,  in  the  form  pro- 
scribed by  the  14th  Order,  was  at  the  foot  of  such  snbpoina— iScml/e. 

Mr.  Koe^  on  behalf  of  the  Flaintifl^,  moved  for  leave  to  enter  an 
appearance  for  the  Defendants,  Mary  Anne  Bowser  and  Qeorge 
Bowser  J  under  the  Order  VIII.  of  the  26th  of  August,  1841. 

The  motion  was  made  upon  affidavit,  which  stated  the  fact  of  ser- 
vice of  the  subpoena,  and  of  the  indorsement  thereon,  upon  the  Do. 
fcndants  (c).    There  was  no  certificate  that  the  Defendants  had  not 

(a)  Watkina  r.  Drent^  1  Myl.  &  Cr.  102. 

(6)  Ilis  Honor  at  the  conclasion  of  the  judgment  observed,  that  the  qnestion 
raised  in  Watkiru  v.  Brent  as  to  the  extent  to  which  probate  granted  to  one  of  sev- 
eral persons  named  executors  in  a  will,  enured  to  the  others,  had  been  much  argued 
in  Ticyford  v.  Traill  (7  Sim.  92),  and  that  the  Vice'Chancellor  of  ErnjlandXxtmX  offered 
to  send  a  case  to  a  court  of  law  upon  the  question ;  but  counsel  having  declined  that 
offer,  his  Honor  had  decided  the  ease  before  him,  upon  his  own  experience  of  the  prac- 
tice of  conveyancers. 

The  same  question  was  argued  on  a  plea  in  Strickland  v.  Strickland,  before  the 
Vtee-CftanceUor  oj  England^  10th  and  15th  June,  1841. 

(c)  It  has  been  made  a  question,  whether  the  affidavit  ought  to  state,  that  tbera 
was  at  the  foot  of  the  subpoena  a  mtmorandnm  in^tho  fom  prescribed  by  the  14th 
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Appeared,  and  it  was  said  that  the  clerks  in  court  declined  to  give 
such  certificates.  The  fact  that  no  appearance  had  been  entered 
was  shewn  bj  affidavit  (a). 

The  yiC£-CH^NCELLOR  made  the  order. 

• 

Order  of  Augnstf  1841.  The  Inttcr  Order  onljr  substitatcs  a  new  form  of  cn^moran- 
dum,  instead  of  that  pointed  out  hy  the  Ist  Order  of  December,  1833,  under  which 
the  memoriindum  ii  clearly  made  part  of  the  document  intituled  the  subpoena  j  and 
the  new  form  of  memorandum  was  also  considered  by  the  Courts  to  be  a  part  of  the 
Bubpcena  in  some  of  the  earlier  applications  under  the  8th  Order.  The  subpoena 
however,  appears,  in  one  case,  since  the  Orders  come  into  operation,  to  hare  been, 
issued  wtibont  the  memorandum  nt  the  foot,  and  the  practice  has  since  been  adopted 
of  requiring  that  the  affidavit  of  service  shall  go  to  the  fact  that  the  memorandum 
vfM  actually  at  the  foot.  In  Williams  v.  GriffitltSy  January  1  Ith,  ISth,  1842,  the  affida- 
Tit  of  service  stated  that  the  memorandum  was  at  the  foot  of  the  subpoena  which  was 
.served,  end  upon  that  affidavit  the  order  for  leave  to  enter  the  appearance  was  made 
Mr.  Crait/  for  the  motion. 

(a)  G»  (of  London),  deposed,  that  ho  <*did,  on  the  12tb  of  January,  instant,  in- 
quire of  the  clerk  or  agent  of  Mr.  Smithy  who  acts  as  clerk  in  court  for  the  above- 
named  Plain tiflfs  in  this  cause,  whether  the  above-named  Defendants,  Mary  Anne 
Baipter  and  Georye  Dowser^  or  cither  of  them,  had  caused  an  appearance  or  appear- 
ances to  be  entered  to  the  original  and  supplemental  bill  and  bill  of  revivor  and  sup- 
plement of  the  above-named  IMaintiflT,  or  to  either  of  them  ;  and  tluit  deporcnt  was 
then  informed  by  the  said  clerk  or  ogent  of  the  said  Mr.  Smith,  that  the  said  Defcnd- 
anls,  Alar  If  Anne  Bwtser  and  George  Dowser ,  had  not,  nor  had  either  of  them,  enter- 
cd  any  appearance  to  either  of  the  said  bills,  as  he  verily  believed ;  and  deponent 
faith,  that  he  verily  believes  that  neither  the  said  Defendant,  Marif  Anne  Bowser, 
nor  the  said  Grorge  Dowser,  has  appeared  to  the  said  original  and  supplemental  biU 
Und  bill  of  revivor  and  supplement  of  the  said  Plainiiffs.*'* 


♦  The  Statute  4  &  6  Will.  4,  c.  82,  enacts.  *»  That  it  shall  be  lawful  for  the  Courta 
of  Chancery,  &a.,  in  the  cases  therein  mentioned,  to  order  an  appearance  to  be  en- 
tered for  such  party  in  such  manner  and  at  such  lime  as  the  said  Courts  respectively 
sh.nll  direct."  fn  Antfell  v.  Davis,  Slst  of  January,  1842,  Mr.  Wood  applied  for  an 
lorder  to  enter  an  oppcaranco  under  that  Statute,  and  stated,  that,  in  a  cose  of  SproU 
t.  fStrang^,  STst  of  January,  1842,  which  was  an  application  under  the  8ih  Order  ot 
Au^nrt,  1841,  Sir  7.  L.  Knight  Bruce,  V.  C,  hod  ordered  that  the  oppeorance  should 
1)0  entered  by  the  Senior  Six  Clerk  not  towards  the  cause,  and  had  intimated  that 
he  should  adopt  that  form  in  all  future  cases. 

Bit  J.  Wigram,  V.  C,  said,  that  he  should  in  future  adopt  the  sanxe  rule,  and  di- 
rect the  appearance  to  be  entex^d  by  stich  Six  Clerk,  on  applications  under  the  8di 
ty^der. 
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Taylor  v.  Clakk.  [  'lei  ] 

1841. — November  23  &  24  ;  December  3. 

The  testator  directed  bis  real  and  personal  estate  to  bo  conycrtcd,  got  in,  and  invest- 
ed in  government  or  real  securities,  and  the  interest,  dividends,  and  annual  prodneo 
to  be  ijaid  to  his  trifc  for  her  life.  The  greater  part  of  the  testator's  property  at 
his  death  consisted  of  capital  in  a  partnership  business  abroad,  to  be  withdrawn, 
hj  instalments,  in  the  course  of  three  or  five  years,  at  the  discretion  of  his  execu- 
tors, and  bearing  interest  at  five  per  cent,  in  the  mean  time. 

Edd,  that  the  tenant  for  life  would  be  entitled  to  the  income  actually  produced  hy 
snch  of  the  property  of  the  testator  as  was  invested  according  to  his  will,  from  the 
time  of  snch  investment ;  but  that  she  was  not  entitled  daring  the  first  year  after 
the  testator's  death  to  a  larger  income,  in  respect  of  such  part  of  the  testator's  prop- 
erty as  was  not  so  invested,  than  the  property  wonld  have  produced,  if  invested  ac- 
cording to  the  will.  See  Coldccott  v.  Coldccott,  1  T/&  C.  319,  and  the  cases  thens 
cited. 

In  July,  1836,  Joseph  Charles  Taylor  entered  into  partnership 
irith  John  Fladgate^  in  the  business  of  merchants,  at  Oporto^  in  the 
kingdom  of  Portugal.  The  articles  of  co-partnership  were  to  the 
following  effect : — The  partnership  to  continue  for  nine  years — the 
capital  for  the  first  three  years  being  80,000  francs,  of  which  three- 
fourth  parts  should  be  contributed  by  Joseph  Charles  Taylor^  and 
the  remainder  by  John  Fladgate  ;  and  interest  at  the  rate  of  five 
per  cent,  to  be  a  charge  both  on  the  debit  and  credit  side  of  all  ac- 
counts, and  interest  at  that  rate  allowed  to  either  partner  upon  any 
amount  of  capital  actually  advanced  by  him  beyond  his  required 
share.  In  case  of  the  death  of  either  partner  at  any  period  be- 
tween the  1st  of  January  and  the  30th  of  June,  the  business  was  to 
be  continued  on  the  same  footing  until  the  1st  of  July  then  next, 
and  the  annual'  balance  then  struck ;  but,  on  the  death  of  cither  of 
them  at  any  other  period  of  the  year,  the  partnership  was  to  close  on 
the  day  of  such  death.  After  the  death  of  either  partner,  or  the 
close  of  the  partnership,  a  valuation  to  be  made  of  the  stock  and 
property,  and  the  last  annual  account  of  the  partnership  to  be  bind- 
ing ;  and,  in  case  Joseph  Charles  Taylor  should  die  during  the 
first  five  years  of  the  s^d  co-partnaTship,  his  abaro  in  the  capital 
stock  and  profits  of  the  partnership  at  the  time  of  his  death  to  h« 
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paid  to  his  representatives  bj  John  Fladgate^  in  three  equal  instal- 
ments, at  the  end  of  the  first,  second,  and  third  year 
[  *162  ]  from  the  day  of  the  Mcath  of  JoBeph  Charles  Taylor ^  or 
from  the  end  of  the  then  current  year  of  the  partnership, 
together  with  interest  thereon,  at  the  rate  of  five  per  cent,  per  an- 
num, to  be  calculated  from  the  termination  of  such  partnership.  The 
book  debts  due  to  the  firm  at  the  time  of  the  death  of  Joseph  Charles 
Taylor  to  be  considered  as  part  of  the  profits,  but  not  to  be  divisible 
until  received. 

The  partnership  began,  and  the  business  was  continued,  according 
to  the  articles,  until  the  1st  day  of  July  after  the  death  of  Joseph 
Charles  Taylor. 

Joseph  Charles  Taylor^  by  his  will,  dated  the  3rd  of  January, 
1837,  after  directing  the  payment  of  his  debts  and  funeral  and  tes- 
tamentary expenses,  confirmed  the  settlement  which  had  been  made 
upon  his  marriage  with  the  FlaintiflT,  JElizabeth  Margaret  Taylor 
under  which  she  was  entitled  to  the  interest  of  two  sums  of  50002. 
Consols  for  her  life,  and  also  to  an  annuity  of  300Z.  in  case  she 
should  survive  him ;  and  he  directed  that  a  sufficient  portion  of  his 
personal  property  should  be  invested  in  the  public  funds  to  satisfy 
that  annuity.  The  testator  then  bequeathed  several  legacies  to  his 
nephews  and  nieces  and  their  respective  children  or  issue,  with  an 
ultimate  gift  over  in  the  event  of  the  said  bequests  not  taking  effect. 
The  testator  then  gave,  devised,  and  bequeathed  his  money,  securi- 
ties for  money  in  the  foreign  or  English  funds,  stock  in  trade,  and 
all  the  rest  and  residue  of  his  estate  and  effects,  real  and  personal, 
and  of  what  nature  and  kind  soever,  and  whether  situate  in  Great 
Britain^  in  the  kingdom  of  Portugal^  or  elsewhere,  unto  his  execu- 
tors, M.  Clarkj  T,  PhilpottSj  It.  Woodhouse  and  M,  Leachj  their 
heirs,  executors,  administrators,  and  assigns,  according  to  the  respec- 
tive qualities  thereof,  upon  trust,  as  soon  as  conveniently 
[  *16S  ]  might  be  after  his  decease,  (subject  to  the  'discretionary 
power  thereinafter  given  to  his  executors  as  to  his  partner- 
ship property),  to  sell  and  convert  into  money,  or  otherwise  collect,  gel 
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ID  and  receive  his  said  real  estate  (if  any),  and  all  such  part  of  his  per- 
sonal estate  as  should  not  consist  of  money,  or  money  in  the  English 
funds,  and  to  stand  possessed  of  tho  monies  to  arise  by  such  sale,  con* 
version,  or  collection  as  aforesaid,  and  also  of  so  much  and  such  part  of 
bis  personal  estate  as  should  consist  of  money,  or  money  in  the  Eng- 
lish funds  at  the  time  of  his  decease,  after  the  satisfaction  of  the  sever-  , 
al  directions  thereinbefore  contained,iipon  trust  to  lay  out  and  invest 
all  such  part  of  his  residuary  estate  as  should  not  consist  of  money 
in  the  English  funds,  in  some  or  one  of  the  public  or  parliamentary 
stocks  or  funds  of  Great  Britain^  or  on  real  securities  in  Great 
Britain  J  bearing  interest,  in  tho  names  or  name  of  thorn  the  said  M. 
Clarkf  and  T.  PhilpotUj  It\  WoodhorMe^  and  M.  Leach,  or  the  survi* 
vors  or  survivor  of  thtem.  And  the  testator  thereby  declared,  that 
the  said  M.  Clark j  T,  PhVpottij  R.  WoodJiousej  and  M.  Leach,  or  tho 
survivors  or  survivor  of  them,  or  the  executors,  administrators,  or  as- 
ngns  of  such  survivor,  should  stand  possessed  of  and  interested  in  the 
English  stocks  or  funds  of  which  he  might  die  possessed,  and  also  of 
the  stocks  or  funds  and  securities  so  to  be  acquired,  upon  trust  to  pay 
unto  or  otherwise  to  permit  his  ssid  wife,  Elizabeth  Margaret  Taylor^ 
to  receive  the  interest,  dividends,  or  annual  produce  thereof,  as  tho 
same  should  become  due,  for  tho  term  of  her  natural  life,  for  her  * 
sole  and  separate  use ;  and  from  and  after  the  decease  of  his  wife, 
as  to  the  whole  of  his  residuary  estate,  and  the  stocks,  funds  or  secu- 
rities, in  or  upon  which  the  same  should  or  might  be  invested,  upon 
the  trusts  therein  declared,  for  tho  benefit  of  certain  other  persons. 
And  the  testator  thereby  empowered  his  executors  to  extend  the 
time  for  payment  by  J,  Fladgate,  of  any  portion  of  the 
capital  out  of  the  partnership  business,  *to'any  period  not  [  *164  ] 
exceeding  five  years/rom  his  decease. 

The  testator  died  on  the  4th  of  January,  1837.  The  bill 
was  filed  by  EUzaleth  Margaret  Taylor,  tho  widow,  for  the 
administration  of  the  testator's  estate,  against  the  executors, 
and  also  against  the  parties  entitled  under  the  ultimate  bequests  of 
the  rendne.    The  decree  made  in  November,  1889,  referred  it  to 
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the  Master  to  take  the  accouDts  of  the  estate,  in  the  maDuer  thereby 
Greeted. 

The  Master^s  report  was  made  in  November,  1840,  and  he  found, 
that,  at  the  time  of  the  testator^s  death,  there  was  due  to  him  from 
J.  Fladgate^  on  account  of  the  partnership  concern,  176,927  milreas, 
563  reas  of  Portuguese  currency,  which  in  Briti^  sterling  amounted 
to  41,0982. 16s. ;  and  that  47,8672. 15s;,  part  of  the  testator's  prop, 
pertj,  arose  from  capital ;  and  3378!.,  other  part  thereof,  arose  from 
interest :  and  that  J*.  FladgaU  had  remitted  to  the  executors  the  sum 
of  35,000Z.,  part  of  the  41,098Z.  16s.,  with  mterest.  And  he  found 
that  the  sum  of  32,1722.  19s.  6dL,  part  of  the  47,8672. 16s.  \d.^ 
which  arose  from  the  capital  of  the  testator's  property,  arose  from 
the  stock  in  trade  and  capital  of  the  testator's  business,  and  that  no 
profits  had  been  made  of  the  business  after  the  dea4li  of  the  testator, 
but  a  loss  of  252.  lis.  had  been  sustained  thereby.  The  cause  now 
came  on  for  further  directions. 

The  question  was,  whether  the  Plaintiff,  as  tenant  for  life,  was  en- 
titled to  the  whole  or  any  part  of  the  33782.,  of  which  28272.  arose 
•by  interest  of  the  capital  in  the  partnership,  and  5512.  by  interest 
of  simple  contract  debts  due  to  the  testator,  and  temporary  invest- 
ments of  parts  of  his  estate  by  his  executors. 

[  •165  ]        •Mr.  TempUy  and  Mr.  SarrUon^  for  the  Plaintiff. 

Mr.  Sharptj  and  Mr.  N.  MateKam^  for  parties  entitled  to  flie 
reiddue  in  remainder  after  the  death  of  the  tenant  for  life. 

Mr.  LoftoM  Lowndes^  and  Mr.  BeaUsy  for  the  executort. 

No  distinction  was  made  in  the  argument  between  the  interest 
of  the  property  invested  in  the  partnership,  and  the  interest  of  other 
parts  of  the  property  arising  prior  to  its  permanent  investment^ 
according  to  the  directions  of  the  will.  The  several  modes  in  whipb. 
it  waa  contended  l^  the,  partiaa  that  this  intecest  B»^toioagbt  to^ 


1841^TaylQr  v.  Clvl^. 

be  distribated,  are  meBtionecl,  aad  the  veaamng  applieaUe  te  them 
18  eewdered,  in  the  judgment. 

The  foUoiriiig  authorideB  were  citM : — 

Sitwdl  y.  Bernard  {a) y  CHbwn  v.  BoU(b^j  Howe  j,  Harl  of 
Dartmouth  (<?),  Feams  v.  Young  (ji^^  ffollani  v.  Mugh4^  (fy^  . 
X^lor  V.  Miibert  (/),  ifeu^i^^  v.  JKbrm  (^),  ^ngerttein  v.  Jfoi^ 
tin  (A),  iSStoW  V.  HoUingworth  (i),  Pfltfty  v*  Wotringtm  (*)i 
AwQ^^  y.  Parke  (J)  J  La  Tenriere  v.  BtUmer(ni)i  Jiism  ?• 
iSfl^  (n),  Viekers  v.  #?{»«  (o),  X>ougla$  v,  Cwgrevti  (p). 


Yic&Chancki4^r  :-*- 

I  was  infonned  at  tbe  bap,  at  the  time  this  case  wa^  ar- 
gaedy  that  the  property  of  the  testator,  other  than  that  ^n  [  *16$  1 
Portugal^  was  so  circumstanced  in  point  of  amount,  ac- 
tual investment^  or  otherwise,  as  not  to  require  any  special  difsc. 
tioQS  from  the  Court,  and  accordingly  the  ^gument  was  conj^ed  t^ 
tbe  question  respecting  the  testator's  property  in  Portugal ;  i^id  tfl 
tjM^t  question  my  attentioa  has  tjberefore  been  4hreote4« 

The  Plaintiff,  the  tenant  for  life  of  the  residue,  claims  ope  of 
four  things,  in  the  fbllowmg  (Mrder :— First,  she  clums  to  be  entitled 
from  the  time  of  the  testator^s  death,  until  the  property  in  Portugqf 
ihall  be  got  in  and  invested  in  tho  manner  directed  by  the  will,  tq 
the  income  actually  derived  from  that  property,  whatever  it  may  be. 
and  on  whatever  account  paid  ;  and  from  the  time  of  such  invest- 
ment she  claims  tfie  income  which  the  investmcDt  may  p^odupe. 
In  support  of  tlus  claim,  the  Plaintiff  relies  upon  the  special  inten- 
tion gf  ibe  t^t^j:  to  be  <^oU«Ct^d  ^w  bis  will.    Sepi^dly,  if  ^er 

(a)  e  Tet.  520.  (6)  7  Yet.  94.  (e)  7  Yes.  Ifil. 

id)  e  Vw.  *6K  <«)  It  ▼«•.  IM ;  a  €.  a  Men  6SS. 

if)ih^w^m»        (0)r,^B.uu  (A)(r.ft«;MeL 

(i)8HpM.w-  Upifi^f^d^m-  (/)i»«m-l» 

(»)  S  Sim.  18.  (»)  4  Bqsi.  195.  (•)  8  M/l.  4  K.  SOOl 

(p)  I  KMn|^4|0. 
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first  clum  should  be  disallowed,  she  claims  to  be  entitled  to  the 
first  year's  income  actaallj  derived  from  the  property  in  Portugal^ 
and,  after  the  expiration  of  that  year,  she  claims  an  income  eqnal  to 
that  which  would  be  produced  by  its  investment  in  the  manner  di- 
rected by  the  will.  And  for  this  she  relies  upon  Angeratein  r. 
Martin  (^a)  J  snd  Douglas  v.  Cangreve(h),  Thirdly,  if  her  two 
first  claims  should  be  disallowed,  she  claims  to  be  entitled  from  the 
testator's  death  to  the  income  which  would  be  produced  by  the  in- 
vestment of  the  property  according  to  the  directions  in  the  will. 
And  for  this  she  relies  upon  Dimes  v.  Scott  {e).  Fourthly,  failing 
her  three  first  claims,  she  insists  that  she  is  entitled  to  have  the 
property  considered  as  converted,  at  the  end  of  the  first  year  after 

the  testator's  death,  into  the  securities  directed  by  his 
[  *167  ]     wiU,  and  to  have,  from  the  expiration  *of  that  year,  the 

income  which  would  be  produced  if  such  conversion 
had  actually  taken  place. 

On  the  other  hand,  the  parties  interested  in  the  residue  con- 
tend : — ^First,  that  the  declared  intention  of  the  testator  is,  that  the 
property  in  Portugal  should  not  be  got  in  until  periods  remote  from 
his  death ;  and  that  no  interest  is  ^ven  to  the  Fldntiff,  except  out 
of  the  fund  into  which  the  property  is  directed  to  be  converted 
after  it  is  gotten  in.  And,  consequently,  that  the  tenant  for  life  of 
the  residue  is  not  entitled  to  any  income  in  respect  of  the  property  in 
Portugalj  until  it  is  actually  gotten  in  and  invested,  as  the  will 
directs.  And,  secondly,  it  is  said,  for  the  same  parties,  that  the 
first,  second,  and  third  grounds  of  claim  by  the  tenant  for  life  are 
inadmissible,  and  that  in  no  view  of  the  case  can  she  have  larger 
rights  than  her  fourth  claim  would  ^ve  her. 

To  the  argument  of  the  parties  interested  in  remainder  after  the 
Plmtiff 's  death,  so  far  as  it  denies  her  right  to  any  income  in  re- 
spect of  the  property  in  Porta  gal  j  until  that  proper^  is  gotten  in 
and  actually  invested,  I  cannot  accede.  It  is  true,  indeed,  that 
the  testator  has  not,  in  terms,  ^ven  the  tenant  for  life  any  benefit 

{a)  Tun.  4  Bus.  181.  (6)  1  Keen,  410.  (e)  4  Enia.  Its. 
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from  his  residuary  bequest,  except  out  of  his  property  when  con^ 
Torted  into  particular  inyestments,  and  not  until  the  property  is  so 
converted  ;  but  I  cannot  consider  this  alone  to  be  an  answer  to  the 
Plaintiff's  clum  to  have  some  income  out  of  the  property  in  PortUm 
gcU^  before  it  is  gotten  in  and  invested  in  the  manner  which  the  will 
directs.  The  Defendant's  argument,  so  far  as  it  depends  upon  the 
strict  language  of  the  will,  would  apply  with  as  much  force  to  every 
other  part  of  his  property  as  to  that  in  Portugal,  But  to  this  strict 
and  literal  interpretation  of  the  will  all  authority  and  daily 
experience  are  opposed.  So  far,  indeed,  has  *the  Court  [  *168  ] 
gone  upon  this  subject,  that,  even  where  a  vesidue  was 
directed  to  be  laid  out  in  the  purchase  of  land,  and  the  income  to 
be  accumulated  until  a  suitable  purchase  of  land  could  be  found, 
and  to  be  Isdd  out  with  the  principal,  and  the  rents  only  of  the  land 
when  purchased  were  directed  to  be  paid  to  the  tenant  for  life,  the 
Court  gave  to  the  tenant  for  life  the  income  of  the  residue  from 
one  year  after  the  testator's  death,  before  it  was  laid  out  in  land. 
SUwell  V.  Bernard  (a).  The  Court,  in  such  cases,  considers  the 
interest  of  the  legatees  as  the  general  and  primary  object  of  the 
testator,  and  treats  his  direction  to  convert  and  invest  the  property 
as  a  particular  and  secondary  object— -a  mode,  in  fact,  of  carrying 
the  primary  object  into  effect,  and  nothing  more.  In  many  cases  it 
would  be  impossible  to  get.  in  the  property  within  a  reasonable  time. 
In  some  it  could  only  be  done  at  a  ruinous  loss  to  the  estate.  In 
others,  the  different  degrees  of  dilligence  used  by  trustees  and 
executors  would  materially  affect  the  interests  of  a  legatee  for  life, 
and  might  (as  Lord  Eldon  observed  in  SUwell  v.  Bernard^  equally 
affect  the  interest  of  those  in  remainder.  To  obviate  these  and 
other  inconveniences,  and  to  give  effect,  as  near  as  may  be,  to  the 
testator's  intention,  the  Court,  acting  upon  a  general  rule,  (^GHbson 
V.  J5att(6),  Walker  v.  Shore  {e)j)  feigns  the  property  to  be  con- 
verted, as  directed  by  the  testator,  at  the  end  of  one  year  from  his 
death,  and,  at  least  from  that  time,  ^ves  to  the  tenant  for  life  the 
precise  income  which  would  be  produced  if  the  property  were  actu- 

(a)  •  Yes.  520.  (6)  7  Yes.  94.  (c)  19  Yea.  9S7. 
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ally  so  coaverted,  and  in  its  proper  state  of  inrestment.  By  dmng 
this,  the  Court  gives  the  tenant  for  life  as  large  an  amount  of  in- 
come as  the  testator  intended,  and  nothing  more. 

Ilils  rule  inust  aipply  here,  unless  the  language  of  the 
t  *169  3  Vill  be  clearly  incompatible  trith  it.  But  I  cannot  con- 
sider, that  the  general  and  primary  intention  of  the  tes- 
tator to  benefit  his  widow  is  couatorvailed  by  a  direction  in  his  will 
applicable  only  to  the  convenient  realization  of  his  estate.  I  am  sat- 
isfied that  I  am  only  applying  to  this  case — and  not  in  any  manner 
extending — ^the  principles  laid  down  by  Lord  £ldon  in  Siiwell  v. 
B&rnatd^  when  I  hold  that  the  tenant  for  life  is  entitled  at  the  least, 
ivom  the  end  of  one  year  after  the  testator's  death,  to  an  income 
computed  upon  the  supposition  that  the  whole  of  his  property  wa^ 
lictually  converted  at  that  time  into  the  proper  investments. 

Excluding  for  the  present  the  question,  whether  the  tenant  for 
life  is  to  receive  any  income  in  respect  of  the  property  in  Portugah 
during  the  l^rst  year  after  the  testator's  death,  and  what  amount  of 
income  (it  any)  she  is  to  receive  during  that  first  year,  I  will  next 
eonsideir  the  widow's  claim  to  be  paid  the  actual  income  derived 
from  the  testator's  property  in  PoHugal^  after  the  expiration  of  the 
'first  year  from  the  testator's  death.  This  claim  appears  to  me  un« 
tenable  :  tbe  argument  in  support  of  it  was,  that  the  testator  having 
directed  thai  the  property,  which  was  his  capital  in  business,  should 
or  might  remam  in  Portugal  for  a  limited  time,  to  be  determined  at 
the  discretion  of  his  executors,  that  capital  must  be  considered  as  in 
^  proper  state  of  investment  whilst  it  remained  in  Portugal ;  and 
t^at,  if  the  investment  were  proper  with  reference  to  the  testator^s 
directions,  the  tenant  for  life  must  be  entitled  to  the  income  it  pro. 
duced*  This  reasoning  cannot,  1  think,  be  adopted.  I  cannot  treat 
the  testator^s  directions  as  to  his  property  in  Portugal  as  o\  the 
essence  of  his  will,  and,  at  the  same  time,  treat,  as  merely  directory, 
those  other  parts  of  the  will,  which,  according  to  a  strict 
[  ^170  ]  interpretation,  would  exclude  the  ^Plaintiff  ifrom  taking 
My  benefit  from  Ae  residuary  gift  for  her  life,  vntil  the 
property  was  actually  invested  in  the  manner  directed  by  the  will.    It 


CASES  IN  CHANCERY.  170 


1841.-^Tftylor  r.  Ctalrk. 


18  only  by  considering  and  treating  the  directions  for  realizing  and  in- 
Testing  the  property,  as  subordinate  to  the  testator's  primary  object  of 
benefiting  his  legatees,  that  the  tenant  for  life,  under  the  general 
rule  of  the  Conrt,  gets  an  income  from  the  property  before  it  is  ac- 
tually converted. 

My  Of  inion,  therefore,  is,  that,  for  the  purpose  of  determining  the 
the  amount  of  income  to  which  the  Plaintiff  is  entitled  from  a  year 

after  the  testator's  death,  the  property  in  Portugal  must  be  con- 
sidered as  Converted  and  placed  in  a  proper  state  of  investment  at 
tiiat  time.     I  must  bfe  understood,  however,  as  speaking  only  of  the 

measure  of  the  income  to  which  the  tenant  for  life  is  entitled,  and 
not  as  declaring  that  she  can  necessarily  demand  payment  of  an  in. 

come  to  chat  amount,  until  the  property  in  respect  of  which  it  is  paj- 

able   shall  be  gotten  in.  [1] 

The  remaining  question  is  one  of  great  difficulty.     What  are  the 

rights  of  a  residuary  legatee  for  life  during  the  first  year  after  the 

testator's  death,  where  the  residue  is  directed  to  be  invested  in  a 

[1]  It  is  a  general  rale  for  conTenience,  to  coosider  the  personal  eetate  of  a  teita- 
lor,  to  have  been  redaced  into  poesession  in  a  year  from  the  death  of  a  testator,  and 
tiierefore  interest  is  giten  npon  legacies  from  that  period,  unless  some  other  is  fixed 
bj  the  will,  thoagh  actaal  payment  within  that  time«  in  many  cases  may  be  impracti- 
cable. Hammond  v.  Hammond,  8  BL  806.  Wood  v,  Penogre,  13  Yes.  833. — 
Bonrke  v.  Rickett,  10  Vw.  333.  As  a  general  rale  legacies  are  payable  in  one  year, 
eren  thoagh  assets  are  not  prodactiye,  or  the  Executor  have  not  redaced  the  prop- 
erty into  possession,  and  there  is  no  exception  on  the  gronnd  of  the  legatee  not  be- 
ing in  a  sitnation  to  receirei  or  omitting  to  demand.  Marsh  t^.  Hague,  1  Edw.  V.  C. 
B.17&. 

Where  a  testator  having  three  illegitimate  children,  (two  sons  and  a  daughter,) 
gare  £18,000  to  Trustees,  in  trast  oat  of  the  interest,  to  pay  J^IOO  a  year  for  the 
maintenance  and  education  of  each  of  them  daring  thoir  minorities,  and  to  accumu- 
late the  residue,  and  udd  it  to  the  principal,  and  to  pay  one  third  of  the  aggregate 
fund  to  each  of  the  sons  on  his  attaining  21,  and  out  of  the  remaining  third,  to  pay 
£1000  to  the  daughter  on  her  attaining  21,  or  marrying  under  that  age  iviM  th€  ccn" 
tent  of  the  Tnutee^  and  to  stand  possessed  of  the  residue  in  Trast  for  her  separate 
«se  and  for  hier  life,  and  the  testator  directed  all  the  legacies  given  by  his  will  to  be 
paid  within  three  months  after  his  death.  The  sons  atuined  21  in  the  testator's  life 
time  iMihe'dinl^iter  married  «udllMfturit  age  Widi  the  tesUtor'a  coiiMtft  It  was 
heM  Ithat  thdbe  legacies  became  payaMte^ltai  titotiPtor's  death,  and  iH^^tiiy  hatt  in- 
tenat  from  that  time.    Coventry  v  Biggins,  14  Sim.  80. 
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particular  manner,  and  the  income  prodaced  by  each  investments  is 
to  be  paid  to  the  residaary  legatee  ? 

Four  possible  solutions  of  this  question  may  be  suggested,  and  the 
highest  authorities,  and  of  modern  date,  may  be  cited  in  support  of 
each.  One  answer  to  the  question  might  be,  that  the  tenant  for  life 
of  a  residue  is  entitled  to  no  income  from  it  until  the  expiration  of  a 

vear  from  the  testator's  death,  in  whatever  state  of  invest- 
[  *171  ]     ment  it  may  be.     This  is  supported  by  the  opinion  *of 

Sir  John  Leach  in  Stott  v.  Hollingworth  (a),  and  of  Sir 
ThomaB  Plumer  in  Taylor  v.  Eibhtrt  (V)  ;  and  it  would  be  ez« 
tremely  diiScult  to  interpret  the  language  of  Lord  Eldon^  in  Sitwell 
V.  Bernard^  so  as  not  to  support  the  same  opinion. 

A  second  answer  to  the  question  might  be  Found  in  the  opinion  of 

Sir  Anthony  Hartj  as  expressed  in  the  case  of  La   Terriere  v. 

Bulmer  (c).     He  there  decided  that  the  tenant  for  life  would  be 

entitled  to  the  income  accruing  during  the  first  year  after  the  testa 
tor's  deaths  on  such  parts  of  the  testator's  estate  as  were  invested 

at  his  death  upon  the  proper  securities,  and  on  such  parts  as  were 

afterwards  so  invested  during  the  same  year,  but  not  to  the  income 

of  property  not  so  invested.    And  Q-ibion  v.  Bolt  (d)  supports  the 

same  view. 

A  third  answer  to  the  question  is  found  in  the  cases  of  Angentein 
V.  Martin  (e)  and  Douglas  v.  Oongreve  (/).  In  Angerstein  v. 
Martin^  Lord  JEldon  gave  the  tenant  for  life  the  income  of  property 
directed  to  be  laid  out  in  land,  during  the  first  year  after  the  testa- 
tor's death.  Part  of  the  property  was  in  the  Russian  funds,  a 
security  in  which  it  would  not  have  been  lawful  for  the  trustees 
either  to  have  placed  it,  or  to  have  left  it.  It  was  not  in  the  pro- 
per state  of  investment.  But  Lord  Eldon  made  no  distinction  be- 
tween the  income  of  that  and  the  other  property.  The  present 
Moiter  of  the  RolU  has  since  followed  that  case  in  Douglas  v.  Con- 

(a)  8  Madd.  161.  (6)  1  Jac.  ft  WaUc.  308.  (e)  S  Sim.  18. 

(d)  7  Vet.  95.  («)  T.  ft  R.  888.  (/)  1  Kaen,  410. 
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ffrevey  giving  a  tenaot  for  life  the  income  of  the  residue  during  the 
first  year  after  the  testator's  death,  without  reference  to  the  invest- 
ment in  which  he  found  it.    In  the  absence  of  such  an 
authority  *as  the  last,  J  should  have  thought  it  clear  that     [  *172  ] 
the   distinction  taken  by  the  Viet'Chaneellar  in  La  Ttr- 
riere  v.  Bulmer  was  right ;  and  that  Lord  EldorC$  decree  in  An- 
geritein  v.  Martin  was  not  intended  to  impeach  the  law  as  laid  down 
in  La  Terriere  v.  Bulmer.     For,  although  Lord  Mdon*8  order  in 
Angentein  v.  Martin  included  Russian  stock,  the  language  of  his 
judgment  appears  to  apply  to  funds  in  their  proper  state  of  invest- 
ment, and  to  no  others.     And  I  cannot  but  think  that  Lord  Eldon^B 
attention  was  not  called  to  tho  Russian  funds,  or  at  least  not  direct- 
ed to  them,  in  the  language  he  used.     His  argument  is  this : — **  The 
testator  gives  the  rents  of  the  land  from  the  moment  it  is  purchas* 
ed,  and  he  gives  the  income  of  the  money  which  is  to  purchase  the. 
]and,  until  it  is  purchased,  to  the  same  persons,  and  in  the  same  way, 
as  the  rents  of  the  land  when  purchased."    Now  this  is  true,  as  re- 
gards the  income  of  the  money  when  in  its  proper  state  of  invest- 
ment, but  not  before;    How  then  can  the  argument  apply  to  the  in- 
come of  property  not  invested  in  the  manner  directed  by  the  testa- 
tor?   Where  the  Court  in  the  common  case,  for  the  purpose  of 
giving  the  tenant  for  life  an  immediate  income,  considers  and  treats 
the  property  as  converted,  though  not  actually  converted,  it  gives 
the  tenant  for  life  that  income  only  which  the  testator  gave,  and  in- 
tended the  tenant  for  life  should  have.    If  he  is  to  have  the  actual 
income  during  the  first  year,  why  should  he  not  have  it  continuously 
until  the  proper  investment  is  actually  made?    If  I  am  wrong  in** 
supposing  that  Angerstein  v.  Martin  must  be  so  understood,  I  must 
consider  Lord  Lyndhurst  as  having  over-ruled  Angeretein  v.  Martinr 
to  that  extent,  by  Dimes  v.  Seottj  and  I  should  have  had  no  difficul- 
ty to  contend  with,  if  Douglae  v.  Congreve  had  not  revived  Anr 
geretein  v.  Martin  at  the  expense  of  Dimes  v.  Scott. 
Upon  the  case  of  Douglas  v.  Congreve^  I  observe,  with  *great    [  *178  ] 
humility,  that  it  appears  to  me  to  be  a  decision,  which,  if 
indiscriminately  applied,  would  often  work  injustice.     Suppose,  for 
example,  the  residuary  estate  to  consist  wholly  or  prinoipally  of 
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leasehold  property  of  Urge  aqnual  value,  but  for  terms  of  years, 
vhicb  had  only  a  year  or  two  to  run.  The  tenants  for  life,  upon  tho 
principle  of  Douglai  v.  Congreve^  might  take  the  substance  of  the 
property,  leaving  little  or  nothing  for  the  remainder-man.  A  lease- 
hold estate  yielding  10,000/.  a  year,  which  had  only  one  year  to  run 
at  the  death  of  the  testator,  would  go  wholly  to  the  tenapt  for  life. 
The  fourth  answer  to  the  question  which  might  be  suggested  is  sup 
ported  by  JHmea  v.  Scott.  In  that  case  Lord  J^fndhurst  decided, 
that  the  tenant  for  life  of  a  residue  directed  to  be  converted  into  mo- 
ey,  and  invested  in  government  or  real  securities,  was  not  entitied 
during  the  first  year  after  the  testator's  death,  to  the  income  derived 
from  some  Indian  securities ;  but  that  he  was  entitied  during  that 
period  to  the  dividends  on  so  much  three  per  cent,  stock  a^  would 
have  been  produced  during  tjie  year  by  tbo  coQversioE  of  tiie  proper- 
ty  at  tiie  end  of  the  year, 

I  am  now  placed  in  this  embarrassing  position : — ^that,  obliged  to 
decide  the  question  in  this  cause,  I  cannot  do  so  without  in  effect  over- 
ruling the  decinon  of  one  or  more  Judges  whose  opinions  are  of  high- 
er authority  than  mine  can  be. 

To  express  my  unfettered  opinion  upon  the  subject,  I  should  say 
that  the  decision  in  La  Terriere  v.  Bvlmer  was  altogether  right ;  and 
that,  so  far  as  that  is  impugned  by  the  decisioh  in  DimeB  v.  Scotty 
the  latter  decision  was  to  be  regretted.  To  give  to  the  tenant  for  life 
the  income  from  lands  in  their  proper  state  of  investment,  during  the 

first  year,  is,  according  to  the  testator*s  expressed  ^inten- 
[  •174  ]     tion — ^to  give  to  the  tenant  for  life,  as  in  Angerstein  v. 

Martin  and  Douglas  v.  Congreve^  the  income  of  property 
not  in  the  proper  state  of  investment — ^is  to  give  him  what  the  testar 
tor  has  neither  given  him  nor  intended  him  to  have.  To  postpone  un- 
til the  end  of  a  year  after  the  testator's  death,  the  enjoyment  by  the 
tenant  for  life  of  funds  not  in  the  proper  state  of  investment,  as  in. 
La  Terriere  v.  Bvlmer ^  is  merely  assimilating  the  case  of  a  residuary 
lejj^tee  for  life  to  that  of  other  general  legatees.  To  give  to  the  ten- 
ant for  life  an  mcoma  during  the  first  year,  calculated  upon  thp  prin- 
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ciplo  of  a  supposed  conversion  of  the  property  into  three  per  cent, 
•took,  to  make  a  distinction  between  the  case  of  a  residuary  legatee 
and  all  other  geireral  legatees.  Dimes  y.  Scatty  so  far  as  that  point 
was  concerned,  is  a  case  of  the  first  impression. 

In  GHbson  v.  BoU  (a).  Lord  Eldon^  pdintedly,  says-^"  The  course 
is  an  account,  and  the  tenant  for  life  to  take  the  interest  from  the  end 
of  the  year.  In  every  case,  it  b  hard  that  he  should  lose  the  inter- 
est for  that  year."  And,  again,  ^  If  an  annuity  is  given,  the  first 
payment  is  made  at  the  end  of  the  year  from  the  death  ;  but  if  a  leg- 
acy is  ^ven  for  life,  with  remainder  over,  no  interest  is  due  until  the 
end  of  two  years."  On  a  subsequent  day,  he  said,  ^^  The  whole  prac- 
tice of  the  Court  is  against  special  directions  as  to  the  value  at  the 
time  of  the  death."  With  respect  to  one  leasehold  estate,  he  directed 
a  value  to  be  put  upon  it,  and  that  the  tenant  for  life  should  have  4 
per  cent,  from  the  testator's  death  upon  such  value.  Tbo  decree, 
however,  contiuns  a  special  declaration  as  to  die  reason  of  this  exoep- 
tion ;  and  with  respect  to  the  general  estate,  gives  the  tenant  for  life 
interest  only  from  the  time  of  the  conversion,  or  *feigRed 
conversion,  of  tha  property.  WaUcer  v.  Share  is  also  a  {  *175] 
case  in  point. 

In  the  difficult  position  in  which  I  am  placed,  I  feel  bound  to  fol* 
low  the  decision  of  the  present  Lard  Chaneelhr  in  Dimes  v.  Scott. 
1  feel  bound  to  follow  his  authority  as  the  present  head  of  the  court. 
That  decision  (I  respectfully  observe)  most  nearly  accords  with  my 
own  humble  judgment  upon  the  point.  It  gives  what  the  testator 
gave  and  intended  to  give*  That  decision,  if  my  observations  upon 
it  may  be  supposed  well  founded,  is  only  to  be  regretted  in  having 
perhi^  introduced  a  distinction,  where  there  is  no  substantial  dif- 
ference, between  the  cases  of  a  residuary  legatee  for  life  and  other 
legatees. 

I  cannot  conclude  these  observations  without  expressing  my  hope 
that  the  amount  of  property  at  stake  in  this  cause  may  be  such  as 

(a)  7  Vet.  95. 

Vol.  L  21 


176  CASES  m  GHANCEBY. 


1841^— BUkeslcj  ▼.  WhieldoD. 


to  justify  an  appeal  from  this  to  a  higher  Court.  The  question  is 
one  of  frequent  oceurrence,  involving  interests  of  large  amount.  It 
is  deeply  to  ho  lamented  that  such  a  point  should  not  he  finally  set* 
tied. 

If,  in  applying  Yihht  I  have  decided  to  the  facts  of  the  case,  any 
difficulty  should  arise,  the  case  may  be  spoken  to  upon  minutes. 

[The  cause  was  not  mentioned  again.] 


<    ^4- 


[  •176  ]  *Blak£Sley  v.  Whieldoit. 

1841 :  December  15,  16,  17,  &  24. 

Uiual  and  proper  coycnants. 

In  a  cpn tract  for  sale  of  the  mincrala  under  a  given  quantity  of  surface,  at  a  certain 
price,  pnyablc  by  instalments,  tJic  limes  of  payment  to  be  accelerated  if  more  than 
a  certain  quantity  of  minerals  should  be  gotten  from  time  to  time,  the  vendor  im- 
pliedly rcscr^'cs  tho  power  of  entering  and  inspeeting  the  mines,  to  ascertain  tbo 
quantity  of  minerals  from  time  to  time  gotten  therefrom ;  and  tho  vendor  is  enti- 
tled to  a  speci6c  performance  of  the  contract,  with  a  covenant  reserving  such  pow- 
er in  the  conveyance. 

The  Plaintiff  and  the  Defendant  entered  into  a  contract  in  the 
following  terms : — 

"  Memorandum  of  an  agreement  made  this  6th  day  of  Aprils 
1888,  between  Charles  Blakesley^  of  &c.,  of  the  one  part  and 
George  Whieldotij  of  &c.,  cf  tho  other  part,  as  follows,  namely,  the 
said  Charles  Blakesley  agrees  to  sell,  and  the  said  George  WIdeldon 
agrees  to  purchase,  all  the  coalmines  and  minerals  lying  under  two' 
fields,  situated  in  the  parish  of  Ezhall^  in  the  county  of  Waruneky 
[description  and  boundaries],  and  which  contain  twelve  acres,  at  or 
for  the  price  of  350Z.  per  acre,  with  full  power  for  tho  said  George 
WJiieldoHf  his  servants,  and  workmen,  to  enter  upon  the  surface, 
and  to  search  for,  dig,  bore,  sink,  and  use  every  other  means  necea* 
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sarj  for  getting,  raising,  and  selling  the  said  mines  and  minerals, 
paying  all  reasonable  compensation  to  the  occupier  of  the  said  two 
fields  for  any  damage  that  may  bo  done  to  the  surface  thereof  by  such 
tl'gging*  boring,  sinking,  &c.  And  it  is  hereby  further  agreed,  by  and 
between  the  said  parties  hereto,  that  the  said  George  WIdtldon  shall 
pay  down^  on  the  execution  of  the  conveyance,  the  sum  of  350Z., 
being  the  price  of  one  acre  of  the  said  mines  and  minerals ;  and  the 
like  sum  of  350Z.  at  the  least,  at  the  end  of  eyery  succeeding  year, 
till  the  whole  of  the  said  twelve  acres  of  mines  and  minerals  shall  bo 
paid  for,  whether  the  quantity  of  one  acre  shall  be  got  and  raised 
in  each  year  or  not ;  and  that,  if  more  than  one  acre  thereof  shall 
be  got  and  raised  in  any  one  year,  then  an  additional  sum  shall  bo 
paid  for  such  excess,  in  the  same  proportion  of  350Z.  per 
acre  ;  and  if  •the  said  two  fields  do  not  contain  so  much  [  *Yn  ] 
surface  measure  as  twelve  acres,  then  the  deficiency  is  to 
be  made  up  from  the  next  adjoining  field  or  fields ;  nud,  lastly,  it  is 
agreed,  that  the  said  Charles  BlakeiUy  shall  at  his  own  expense^ 
make  out  a  good  titlo  to  the  said  mines  and  minerals,  and  deliver  an 
abstract  thereof  to  the  said  George  Whieldon  as  soon  as  may  bo  ; 
and  that  the  said  George  Whieldon  shall  pay  for  the  conveyance  of 
the  said  mines  and  minerals. 

(Signed)  Charles  Blakesley, 

George  Whieldon.'* 

Diiferences  subsequently  arose  between  the  parties  in  settling  the 
draft  of  the  deed  by  which  the  contract  was  to  be  carried  into  ef- 
fect ;  and  these  were  ultimately  reduced  to  ono  question,  namely, 
whether  the  Plaintiff  should  havo  powor  to  go  down  into  any  of  tho 
mines  of  the  Defendant,  which  might  bo  necessary,  for  ia?pccting 
the  working  of  tho  mines  comprised  in  the  contract ;  or  whether  the 
power,  if  granted,  should  not  be  confined  to  the  mere  reservation  of 
a  right  to  descend  any  pits  or  shafts  sunk  on  the  land  over  the  de- 
mbed  mines.  Tho  Defendant  declined  to  execute  a  deed  giving  the 
Plaintiff  any  power  to  descend,  for  the  purpose  of  inspection,  any 
pits  or  shafts  not  upon  the  land  over  the  mmes,  which  ho  had  con- 
traeted  to  parcbase  from  the  PlainttiF. 
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The  bill  was  filed  in  March,  1839,  and  stated,  that  the  Defendant 
iras  owner  of  oertain  mines  contignous  to  the  mines  contracted  to  be 
purchased  by  him  from  the  Plaintiff;  and  he  intended  not  to  sink 
any  pit  or  shaft  on  the  land  over  the  mines  contracted  to  be  purchas- 
ed from  the  Plaintiff,  but  to  work  the  saine  by  means  ^  the  pits  or 

shafts  by  which  he  worked  the  other  mines ;  that,  in 
[  *178  ]     working  his  said  minep,  the  ^Defendant  had  worked  over 

the  boundary  of  the  Pliuntiff 's  mines,  and  had  got  coal 
from  them,  and  thus  entered  into  possession,  but  had  paid  no  part  of 
the  purchase-money. 

The  bill  prayldd,  that  the  agreement  might  be  specifically  perform* 
ed,  and  that  it  might  be  declared  that  the  Plaintiff  and  his  agents 
ought  to  have  a  reasonable  right  of  entry  into  the  mines  during  such 
times  as  any  part  of  the  purchase-money  should  remain  unpaid,  and 
that  it  might  be  referred  to  the  Master  to  settle  the  draft  of  the 
deed  of  conveyance  and  covenants  to  be  executed  by  the  Plaintiff 
and  the  Defendant  for  carrying  the  agreement  into  effect. 

The  Defendant,  by  his  answer,  admitted  the  agreement,  and  that 
he  had  since  worked  the  mines  thereby  contracted  to  ^  be  purchased.. 
The  defendant  also  said,  that  he  was  very  conversant  with  the  work- 
ing of  coals  and  other  minerals  ;  and  he  believed  that,  in  leases  of 
minerals,  or  in  sales  of  minerals,  to  be  paid  for  by  a  royalty,  accord* 
iug  to  the  quantity  of  coals  or  minerals  raised  and  gotten  from  or 
out  of  the  lands  and  hereditaments  so  demised  or  sold,  it  was  usual 
to  insert  powers  authorizing  the  landlord  or  vendor,  as  the  case 
might  be,  to  enter  and  inspect  the  workings  for  such  coals  and  min- 
erals, in  order  to  see  that  no  waste  was  committed,  and  that  the  said 
coals  and  .other  minerals  were  worked  in  a  proper  and  workman-like 
manner ;  bat  that,  in  the  purchase  of  minerals  by  surface  measure, 
no  such  power  was,  in  ordinary  cases,  given  to  the  vendor. 

Several  witnesses,  mining  agents,  and  others,  examined  on  behalf 

of  the  Plaintiff,  deposed  that  it  was  agreeable  to  the 

|[  n79  ]     usage  and  custom  of  the  mining  districts  in  *that  part  of 

the  county  of  Warwick,  as  between  the  seller  and  pur- 
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chaser  of  mioeSy  in  cases  where  the  time  and  mode  of  the  payment 
of  the  consideration  money  depended  on  the  manner  of  working  the 
min3ral9,  and  the  extent  to  which  the  same  were  worked  in  each 
year,  that  a  power  of  entering  into  the  mines,  for  the  purpose  of 
viewing  the  same,  should  be  reserved  to  the  seller.  On  behalf  of 
the  Defendant,  several  witnesses  deposed,  that,  in  leases  and  sales 
of  mines  by  royalty,  the  lessor  or  vendor  usually  reserved  a  power 
for  a  mine  agent  to  go  down  to  inspect  the  work,  and  see  that  the 
mines  were  properly  worked ;  but  in  a  sale  of  mines  by  surface 
measure,  they  never  knew  such  a  power  reserved  to  the  vendor. 

Mr.  Sharpe,  and  Mr.  Jame^  Parker,  for  the  Flainti£ 
Mr.  Boteler,  and  Mr.  Cockerell^  for  the  Defendant. 

The  title  of  the  Plaintiff  to  require  the  introduction  into  the  deed 
of  the  covenant  in  question,  was  argued,  first,  upon  the  ground  of 
whether  it  was  a  reasonable  and  necessary  covenant  for  the  protection 
of  the  interest  which  the  vendor  had  under  the  deed ;  secondly,  upon 
the  evidence  of  custom ;  and,  thirdly,  upon  the  conduct  of  the  parties. 

To  the  third  ground,  as  it  formed  no  element  in  the  judgment,  it 
has  been  thought  necessary  to  refer  in  the  statement  of  the  case. 


Vicb-Chancellor  ; — 

I  abstained  from  giving  a  final  judgment  in  thij  case  at  the  clos» 
of  the  argument,  from  the  desire  of  referring,  before  I  did  so,  to  the 
cases  that  illustrate  the  principle  by  which  my  present  decisioi^  must 
be  governed,  *in  order  that  it  might  dbtinctly  appear  to 
what  extent  the  judgment  I  should  pronounce  depended  up-  [  •180  ] 
on  general  principles,  and  to  what  extent  it  depended  on 
the  evidence  given  in  this  cause. 

The  general  principles  of  law,  that,  where  a  person  makes  a  gnmt 
of  any  given  thing,  he  impliedly  grants  that  abo  which  ia  necessaij 
to  m^e  the  grant  of  the  principle  sabject  effectual,  does  not  admit  of 
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dispute  (a)  :  Powfret  v.  Ricroft  (J)f  1].  And  this  principle  is  car- 
ried to  the  extent,  that  the  implied  grant  entitles  the  lessee  to  what- 
ever is  necessary  to  the  full  enjoyment  of  the  subject  of  the  grant : 
Senhouse  v.  Christian  (c) .  In  determining  what  are  usual  and  prop- 
er covenants  in  a  case  like  that  before  me,  regard  must  be  had  to  the 
principle  I  have  referred  to  :  for  the  reasoning  which  would  apply  to  a 
grant,  must  in  principle  apply  to  a  case  like  the  present,  so  far  as 
relates  to  the  right  of  the  parties  to  have  preserved  to  them,  not 
only  the  interest,  but  the  means  of  protecting  the  interest  which 
they  are  to  take.     Further  than  that  I  do  not  consider  I  ought  to  go. 

In  Henderson  v.  Hay  (ci),  the  question  was,  whether,  under  an 
agreement  to  grant  a  lease  upon  common  and  usual  covenants,  the 
lessor  was  entitled  to  a  covenant  from  the  lessee  not  to  assign  with- 
out license.  Lord  Thurloxv  decided,  that  the  lessor  was  not  so  en- 
titled, upon  the  ground  that  common  and  usual  covenants  could  only 
be  understood  to  mean  covenants  ''  incidental  to  the  lease."     By  the 

term,  "  incidental  to  the  Isace,"  I  understand  Lord  Thur- 
[  •ISI  ]     low  to  mean  such  covenants  as  'were  necessary  to  protect  a 

leasehold  interest,  without  affecting  its  legal  incidents,  and 
no  other  covenants.  Considerable  doubt  appears  to  have  been  thrown 
upon  this  decision  by  the  case  of  Morgan  v.  Slaugliter  (c),  and  the 
case  of  Folkingham  v.  Croft  C/)-  But  in  the  subsequent  case  of 
Church  V.  Brown  (^),  Lord  J?/rf(?n,  after  great  consideration,  upheld 
Lord  Thurloxo*s  decision  in  Henderson  v.  Hay  ;  and  decided,  that  it 
made  no  difference  whether  the  agreement  declared  that  the  lease 
contracted  for  was  to  contain  the  usual  and  proper  covenants  or  not, — 
that,  in  every  agreement,  whether  as  to  freehold  or  leasehold  estate, 
it  was  implied  that  there  were  to  bo  usual  and  proper  covenants, — 
that  both  lessor  and  le?seo  would  bo  entitled  to  such  covenants  as 

(a)  Sco  Co.  Liu.  56.  a.,  163.  a ;  3  Com.  Dig.  8.*},  cd.  6 ;  3  Barge  Com.  416. 
(6)  I  Saand.  320,  and  notes.        (c)  1  T.  R.  560.  (</)  8  Bro  C.  C.  632. 

(e)  16  Vc8.  238.  (/)  1  Esp.  8.  (^)  3  Anstr.  700. 

[1]  When  any  thing  i3  granted,  all  the  means  to  attain  it,  and  an  the  fmits  and 
effects  of  it  are  granted  also,  fiabcock  v.  Western  R.  R.  Co.,  9  Met  656.  Whatever 
is  essential'to  the  enjoyment  of  the  thing  granted  passes  as  an  incident  Cocheco 
Mannf.  Co.  v.  Whithen,  10  N.  H.  R.  305. 
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were  strictly  incidental  to  the  subject  of  the  agreement,  and  to  no 
others.  Speaking  of  a  covenant  to  sell  a  fee  simple  estate,  free  from 
incumbrances,  he  says — "  It  is  clear  that  covenant  carries  in  gremio, 
and  in  the  bosom  of  it,  the  right  to  proper  covenants ;" — and  he  ex" 
plains  the  reason  to  be,  that,  at  all  times,  such  covenants  have  been 
carried  into  execution  in  a  particular  manner ;  and  he  afterwards  ex- 
tends the  reasoning  to  other  cases  upon  the  same  principle.  In  case 
of  an  agreement  for  a  lease,  with  a  stipulation  that  the  lessee  should 
keep  the  premises  in  repair,  a  right  of  entry  was  uniformly  reserved 
to  the  landlord,  as  a  right  incidental  to  the  interest  reserved  to  him 
by  the  agreement.  Covenants  become  usual  and  proper  covenants 
only  because,  by  common  consent,  they  are  found  essential  to  perfect 
the  contract  between  the  parties. 

To  apply  this  reasoning  to  the  present  case, — it  is  proved  in  evi- 
dence that  where  coal-mines  are  either  let  or  sold  at  a 
•royalty,  with  stipulations  as  to  the  manner  of  working  the     [  •182  ] 
mines,  a  right  of  entry  to  view  the  mines  is  reserved  to 
the  lessors,  for  the  twofold  purpose  of  seeing, — ^first,  in  what  manner 
the  mines  are  worked  ;  and,  secondly,  the  quantity  of  minerals  ob- 
tained.    A  covenant  or  proviso  for  this  purpose  is  admitted  to  be  in- 
cidental to  the  contract  for  such  a  lease  or  sale.    The  contract,  with* 
out  any  express  stipulation,  would,  in  Lord  EldorCs  language,  carry 
in  gremio,  and  in  the  bosom  of  it,  the  right  of  entry,  which  was  nec- 
essary to  protect  the  interest  of  the  lessor  or  vendor.    How  does  the 
present  case  differ  from  that  ?    It  differs  from  it  in  this  respect  only, 
that  the  lessor  having  no  interest  in  the  manner  of  working  the  mines, 
'but  having  an  interest  in  the  quantity  of  minerals  worked,  a  question 
may  arise,  whether  the  right  of  entry  to  which  he  would  be  entitled, 
if  his  interest  extended  to  both,  must  not  be  reduced  to  such  right 
of  entry  as  will  suffice  to  protect  the  single  interest  which  he  has  ; 
but  his  right  to  the  incidental  covenants  as  to  that  interest  must  re. 
main.     In  the  absence  of  any  evidence,  bat  that  to  which  I  have 
referred,  and  which  the  answer  of  Mr.  Whieldon  confesses,  I  should 
tiiink  that  the  conclusion  I  have  stated  was  irresistible. 


The  case  does  not,  however,  rest  upon  any  conclusion  merely 
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derived.  Ihe  issue  distinct] j  tendered  in  the  cause  by  the  Plaintiff 
was,  that  the  power  of  inspection  was  an  usual  reservation  in  cases 
like  the  present.  Witnesses  have  been  examined  on  this  point  by 
both  parties,  and  the  evidence  of  the  witnesses  for  the  Plaintiff,— 
scarcely  more  forcible  than  that  of  the  Defendant's  witnesses, — in- 
evitably leads  to  the  same  conclusion.  In  fact,  all  the  evidence 
proves  it.  There  must,  therefore,  be  a  decree  for  a  specific  perform- 
ance of  the  agi*eement,  giving  the  Plaintiff  such  a  power 
[  *18S  ]  of  *entry  and  inspection  as  will  enable  him  to  protect  iiis 
interest  in  the  property,  but  not  extending  beyond  what 
may  be  necessary  for  that  purpose. 


MxNUTB  or  Dxc&BB. — The  affreemi^iit  of  the  6th  of  April,  1838,  to  be  spedficall/ 
performed.  ^*he  Defendant  tdmittiog  that  he  has  accepted  the  title,  and  the  Plain- 
tiff waiving  all  claim  to  interest  upon  the  instalments  of  purchase  monej  tcmaining 
unpaid,  refer  it  to  the  Master  to  settle  the  oonreyance  for  carrying  the  agreement  into 
effect,  in  case  the  parties  differ;  and,  in  settling  such  conveyance,  the  Master  is  to 
insert  therein  a  clause  empowering  the  Plaintiff  and  his  agents,  at  all  reasonable  timet, 
and  upon  reasonable  notice,  to  enter  the  mines  in  the  pleadings  mentioned,  and  to 
inspect  and  measure  the  same,  so  for  as  from  time  to  time  maj  be  necessary,  for  the 
sole  purpose  of  as certmning  whether  the  quantity  of  minerals,  which  should  or  may 
be  gotten  or  worked  in  each  year,  has  exceeded,  and  how  much,  if  anything,  an  acre« 
until  the  whole  quantity  of  coal  under  the  said  twelve  acres  shall  be  gotten  or  woilsed, 
or  the  whole  of  the  twelve  instalments  mentioned  in  the  pleadings  sholl  be  paid ;  and, 
in  settling  the  said  conveyance,  the  Master  is  to  have  regard  to  the  clauses  usually 
ooatainod  in  leases  and  sales  of  coal  at  a  royalty*  Liberty  to  the  Master  to  state 
jpeciol  cironmstancet.    Costs  to  be  reserved.    The  parties  to  be  at  liberty  to  apply. 


[  •IW  ]   '  •DUNCOMBB  V.  DaVIB. 

1841 :  November  24, 2ft. 

A  party  having  deposited  with  his  bankers  an  annuity  deed,  together  with  other  instru* 
monts,  as  security  for  the  balance  of  his  banking  account,  cannot,  by  his  answer 
to  a  bill  seeking  to  have  the  annuity  deed  cancelled,  and  the  other  securities  first 
applied  in  satisfaction  of  the  bankers'  daim,  protect  himself  from  answering  m  to 
such  other  securities,  by  alleging  that  they  axe  his  owa  tille<deeds,  in  which  Ihe 
Plaintiff  has  no  interest. 

Where  an  answer  is  reported  sufficient,  and  the  hill  is  amended,  the  Plaintiff  caooot 
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ogBin  BQstatn  exceptions  on  the  old  matters.[l]  If  the  farther  answer  is  referred  on 
new  exceptions  zelatiog  to  the  old  matters,  the  Defendant  may  object  that  the  an- 
swer in  such  respects  most  be  deemed  safficient ;  and  it  is  not  necessary  that  he 
shonld  move  to  discharge  the  order  of  reference. 

There  is  no  exception  to  the  rule,  where  the  amendments  consist  of  particular  char- 
ges and  interrogatories,  which  were  induded  in  a  general  charge  in  the  original 
bill,  or  of  a  prayer  for  specific  relief  included  in  the  general  prayer. 

Whether  there  is  an  exception  to  the  rule,  where  a  new  case  is  made  by  the  amended 
bill — quere. 

The  Court  will,  in  a  proper  case,  entertain  a  special  application  to  refer  an  answer  to 
the  Master  to  consider  its  sufficiency,  without  regard  to  the  fact,  that,  by  amending 
the  Plaintiff  has,  in  form,  admitted  it  to  be  sufficient. 

The  bill  stated,  that  the  Plaintiff  bad  been  fraudulently  induced 
to  execute  a  deed,  dated  tbo  6th  of  December,  1834,  granting  an  an* 
noity  to  Pennelly  charged  upon  certain  premises ;  that  Pennell^  on 
the  27th  of  March,  1835,  assigned  the  annuity  to  Davis^  who  had 
notice  of  the  fraud  ;  and  that  Davi$  had  deposited  the  deed  and  as- 
signment, and  other  securities  also,  with  Sir  S.  Scott  and  S.  Scottj 
his  bankers,  as  a  security  for  the  balance  due  to  them  on  his  account : 
and  it  prayed,  that  the  deed  might  be  delivered  up  to  be  cancelled, 
and  that  the  premises  charged  with  the  annuity  might  be  reconveyed 
to  the  Plaintiff. 

The  original  bill  contained  the  following  charges  and  interrogato- 
ries, excepting  the  passages  in  italics,  which  were  afterwards  added 
by  amendment : — 

<  And  your  orator  charges,  that,  whether  thesaid  Sir  S.  Scott  and 
S.  Scott  are  not  in  adyance  to  the  said  P.  Davis  upon  the  said 
deposit,  and  whether  they  had  or  not  such  notice  as  aforessud, 
yet  they  have    in  their  bands  or  possession  other  securities  [of 

[1]  If  the  biU  has  been  amended,  the  complainant  may  deliver  new  Exceptions 
applying  to  any  part  of  the  amendments  which  he  does  not  think  sufficiently  answer- 
ed. But  inch  new  Exceptions  must  not  extend  to  any  matter  which  was  cAtained 
in  the  original  BUL  Partridge  v.  Haycroft,  1 1  Vesey,  570.  iBarb.  Ch.Fr.  197^ 
Where  a  oomplainant  noglects  to  except  to  the  answer  to  his  original  bill  or  where 
Exceptions  hare  been  oTemUed,  he  cannot  except  to  the  answer  to  his  amended  biU 
on  the  gnnmd  thai  the  origfaial  bill  was  not  fuUy  answered.  CSiasooniei  v.  MQlf ,  2 
Barb.  Ch.  R.  460.    Onjo.  Ldghton,  9  Bim.  ASto.  B.  9M. 
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[  *185  ]  ^considerable  value  and  amounC^  from  the  said  P.  Davis, 
and  other  deeds  and  documents  [of  and]  by  way  of  secu- 
rity from  the  said  P.  Davis,  besides  the  said  indenture  of  the  6th 
day  of  December,  1834,  and  the  said  assignment  of  the  27th  day 
of  March,  1835,  as  security  for,  and  applicable  to  the  discharge  of, 
and  more  than  sufficient  to  pay  and  discharge  what  may  be  due  from 
the  said  P.  Davis  to  them  the  sidd  Sir  S.  Scott  and  S.  Scott  upon 
the  said  deposit  mentioned  in  their  said  notice  to  your  orator,  and 
which  ought  first  to  be  applied  for  the  purpose  of  paying  and  dis- 
charging the  same  ;  [and  the  said  P.  Davis  and  Sir  S,  Scott  and 
S.  Scott  ought  to  set  forth  a  list  and  short  description  of  aU  such 
other  securities  and  deeds  and  documents,  and  the  amounts  and 
values  thereof  respectively;  and  particularly  as"]  your  orator  char- 
ges, that  if  the  said  annuity  is  not  void,  but  only  Toidable,  and  the 
said  Sir  S.  Scott  and  S.  Scott  are  entitled,  as  against  your  orator, 
to  hold  the  said  annuity  or  the  said  indenture  of  the  6th  day  of  De- 
cember, 1834,  as  security  for  any  money  advanced  by  them  thereon, 
your  orator  is  entitled,  and  is  ready  and  willing,  and  offers  to  pay  to 
the  said.  Sir  S.  Scott  and  S.  Scott  what  they  may  have  so  [advanced 
upon  having  all  securities  held  by  them  for  the  same  transferred  to 
your  orator"]  ;  and  thereupon  the  said  annuity  ought  to  be  set  aside 
as  between  your  orator  and  the  other  Defendants  hereto  claiming  to 
be  interested  therein. 

And  whether  the  said  Sir  S.  Scott  and  S.  Scott,  or  one  and 
which  of  them,  have  not  or  has  not  in  their  or  his  hands  or  power 
some  and  what  other  securities,  and  other  deeds  and  documents  by 
way  of  security,  from  the  said  P.  Davis,  besides  the  said  indenture 
of  the  6th  day  of  December,  1834,  and  the  said  assignment  of  the 

27th  day  of  march,  1835,  as  security  for,  and  whether 
[  *1&6  ]    or  not  applicable  to  the  payment  or  discharge  of,  *and 

whether  or  not  more  than  sufficient  to  pay  and  discharge^ 
what  may  be  due  from,  the  s^iid  P.  Davis  to  thepi.  the  said  Sir  S^ 
Scott  i^d.  S*  Scott  upon  the  said  deposit  mentioned  in  their  Bsid 

*  The  passage  in  i^wi,  and  >hicl)  are  aho  plaoed  within.  biackatSy  wera  intrednced' 
by  amendment  after  the  firat  answer. 
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notice  to  your  orator ;  [awi  that  the  said  Defendants,  P.  Davis  and 
Sir  S.  Scott  and  S,  Seotty  respectively  may,  in  manner  aforesaid, 
set  forth  a  list  and  short  description  of  all  such  other  securities, 
deeds,  and  documents,  and  the  amounts  and  values  thereof  respect' 

P.  Davis,  in  his  answer  to  the  original  bill,  in  reference  to  the 
foregoing  interrogatory,  as  it  stood  before  the  amendment,  sidd — 

^  The  said  Defendants,  Sir  S.  Scott  and  S.  Scott,  have  in  their 
hands  or  power  certain  other  secnrities  and  other  deeds  or  docu- 
ments by  way  of  security  from  this  Defendant,  besides  the  said 
mdenture  of  the  6th  day  of  December,  1834,  and  the  said  as- 
signment of  the  27th  day  of  March,  1836,  as  security  for  and 
applicable  to  the  payment  or  discharge  of,  and,  as  this  Defendant 
believes,  more  than  sufficient  to  pay  and  discharge  what  may  be 
due  from  this  Defendant  to  them  upon  the  said  deposit;  the 
particulars  of  which  other  documents,  however,  this  Defendant  sub- 
mits that  he  ought  not  in  this  suit  to  be  called  on  to  discover  or  pro* 
dnce,  more  particularly  as  the  same  relate  to  property  which  this 
Defendant  is  entitled  to  or  interested  in,  and  in  which  the  said  Plain- 
tiff has  not  any  manner  of  interest,  and  constitute  the  title  of  this 
Defendant  to  such  property.' 

To  this  answer  the  Plaintiff  excepted  ;  and  the  Master  disallowed 
tile  exception. «  The  b31  was  then  amended,  and  the  passages  distin- 
guished  in  the  above  extract  by  italics  were  added ;  and  also  the 
following  prayer : — 

^  And  that,  if  it  shall  appear  that  the  said  Sir  S.  Scott  [  *187  ] 
Snd  S.  Scott  are  entitied,  as  against  the  Plaintiff,  to  any 
charge  upon  the  sftid  annmty  or  the  stdd  indenture  of  the  6lh  of 
December,  1834,  then  that  the  other  securities  from  the  said  P. 
Davis,  which  the  said  Sir  S.  Scott  and  S.  Scott  hold  for  the  same 
charge,  may  be  applied  in  discharge  thereof,  or  that  Plaintiff  may 
be  at  liberty  to  pay  off  to  the  said  Sir  S.  Scott  and  S.  Scott  such 
charge ;  and  that  they  may  be  ordered  thereupon  to  transfer  and 
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deliver  to  the  Plaintiff  all  securities  from  the  said  P.  Davu.  which 
they  hold  for  the  same,  including  such  indenture  ;  Plaintiff  hereby 
offering  so  to  pay  off  the  said  Sir  S.  Scott  and  S.  Seott^  if  necessary 
or  proper.* 

The  Defendant  Davia,  answered  the  amended  bill,  but  made  no 
further  answer  to  the  foregr  ing  interrogatory ;  and  the  Plaintiff  then 
took  an  exception  on  the  amended  interrogatory.  The  Master  dis- 
allowed the  exception ;  and  the  cause  came  on  upon  exception  to  the 
Master's  report. 


Mr.  Temple  and  E.  Montagu^  for  the  Plaintiff,  in  support  of  the 
exception  to  the  report. 

Mr,  Spurrier,  for  the  Defendant. 

The  answer  must  be  deemed  sufiBcient  on  several  grounds : — First, 
the  sufficiency  of  the  answer  is  conclusively  decided  by  the  finding 
of  the  Master  on  the  first  exception,  and  by  that  finding  having  been 
submitted  to  ;  secondly,  the  question  relates  to  title-deeds  and  secu- 
rities, which  are  exclusively  the  property  of  the  Defendant,  and  in 
which  the  Plaintiff  has  no  interest;  and,  thirdly,  the  discovery 
sought  is  immaterial  to  any  relief  which  can  be  had  upon  the  case  made 

by  the  Plaintiff  in  this  suit ;  and,  lastly,  if  any  relief 
[  *188  1     could  bo  *had  to  which  these  documents  could  be  materi- 

al,  that  relief  would  be  merely  consequential  upon  cir- 
cumstances which  do  not  at  present  appear ;  and  it  is,  therefore,  too 
remote  to  be  a  matter  of  inquiry  in  this  stage  of  the  cause. 


Vicb-Chanckllob  : — 

I  do  not  think  it  necessary  to  call  upon  the  Plaintiff's  counsel  for 
a  reply  in  this  case,  except  upon  the  question  of  form,  namely, 
whether  the  submission  of  the  Plaintiff  to  the  Master's  judgment 
upon  the  old  exceptions  has  concluded  him.    The  only  part  of  the 


OASES  IN  CHANCERY.  189 

1841. — Dancombe  t.  Dans. 

^— ^^—Mi^  ^^— ^  ■  ■  ..i^i-  ■  _-■■  ■    —  —  — -      ^    ■■     ■       ■     I  I      -■      ■■       ■       ■  ■  ■■»■  1^  ^^^^^^^^^m^^^^mi^^^^^-^ 

Plaintiff's  case  that  is  material  to  the  present  question  is, — that  the 
annuity  deod,  which  is  impeached  by  the  bill,  is  held  by  the  Defend- 
ants, Sir  S.  Scott  and  S.  Seotty  as  a  security  for  the  balance  of  the 
banking  account  of  the  Defendant,  DaviSy  with  them.  The  Plain- 
tiff insists,  that,  as  against  Daviiy  he  is  entitled  to  have  the  deed 
cancelled,  and  that  he  is  entitled  to  the  same  relief  as  against  the 
bankers ;  but  if  the  bankers  should  be  in  a  better  situation  than 
DaviSj  and  should  have  a  right  to  stand  as  mortgagees  of  the  annui* 
ty  deed,  yet  that  they  hold  other  securities  sufficient  to  satisfy  their 
debt ;  and  that  such  other  securities,  in  which  the  Plaintiff  has  no 
direct  interest,  ought  first  to  be  applied  to  that  purpose.  This  is  a 
common  equity  ;  and  if  relief  on  this  ground  is  prayed,  I  am  bound 
to  hold  that,  in  this  stage  of  the  cause,  all  material  discovery  must 
be  given. 

In  answer  to  this,  it  is  said  that  Davis  is  the  owner  of  the  secu- 
rities in  question,  and  is  in  the  situation  of  a  purchaser  for  value^ 
without  notice.  If  Davis  is  a  purchaser  for  value  of  the  annuity 
deed,  the  Plaintiff  probably  will  get  no  relief  at  the  hear- 
ing as  to  the  other  •securities  held  by  the  bankers.  But  [  •ISO  "| 
that  is  no  reason  why  the  Defendant  should  not  now  tell 
the  Plaintiff  what  those  other  securities  are,  unless  the  state 
of  the  pleadings  is  such  that  the  Defendant,  in  point  of  practice, 
can  refuse  to  give  that  discovery.  With  regard  to  these  secu- 
rities, the  very  case  of  the  Plaintiff  is,  that  they  are  actually  the 
property  of  the  Defendant,  DaviSj  and  that  they  ought  to  be  first 
applied  in  discharge  of  the  debt  of  Davis,  That  is  the  question  to 
be  decided  at  the  hearing  ;  and  the  Plaintiff  must,  in  some  stage  of 
the  cause,  if  he  is  entitled  to  the  relief  he  prays,  inform  the  Court 
what  those  other  securities  are. 

It  was  then  said,  that  the  deeds,  with  respect  to  which  discovery 
was  asked,  related  exclusively  to  the  title  of  the  Defendant,  and  that 
that  was  to  get  rid  of  the  Plaintiff's  present  application.  Bat  the 
answer  to  this  argument  is  obvious.  The  Defendant,  not  having 
met  the  case  by  plea  or  demurrer,  has  submitted,  upon  the  questioa 
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of  the  safficiency  or  insufficiency  of  his  answer,  to  have  the  case  con- 
sidered as  one  in  which  he  is  bound  to  give  all  discovery  by  his  an- 
swer, which  may  be  material  to  the  relief  prayed  by  the  bill.  Hav- 
ing submitted  to  answer  the  bill,  he  must  answer  it  fully,  unless  he 
can  shew  that  any  particular  interrogatory  is  in  itself  improper. 
He  cannot  refuse  to  answer  only  because  he  disputes  the  Flaintiflf 's 
right  to  the  relief  he  asks.  If  that  were  not  the  rule,  the  Court 
would  be  under  the  necessity  of  hearing  the  cause  upon  the  merits 
to  determine  the  mere  question  which  is  raised  by  exceptions  to  the 
answer.  Now,  there  are,  no  doubt,  cases  in  which  the  allegation 
that  deeds  relate  exclusively  to  the  tide  of  the  defendant,  and  not 
to  that  of  the  plaintiff,  is  a  defence  to  discovery ;  but  if  such  an  al- 
legation, wherever  a  defendant  thought  proper  to  intro- 
[  *190  ]  duce  it,  were  to  constitute  a  defence,  upon  ^exceptions 
to  the  answer,  there  would  be  a  few  cases  in  which  docu- 
ments would  be  obtained  by  means  of  the  answer.  Take,  for  ex- 
ample, the  case  of  a  bill  filed  to  redeem  an  estate,  charging  that 
the  defendant  is  a  mortgagee  of  the  property,  where  the  case  of 
the  defendant  is,  that  he  is  absolute  owner ;  and  suppose,  in 
such  a  case,  the  plaintiff  to  allege  that  the  defendant  is  in  posses- 
ion of  a  deed  of  a  certain  date  or  description,  wherein  there  is 
a  proviso  for  redemption  of  the  very  property  in  question :  the 
defendant  might  deny  that  he  had  any  such  deed  in  lus  posses- 
sion ;  or  admitting  that  he  had  a  deed  of  that  date  or  description, 
he  might  deny  that  it  contained  the  alleged  clause  for  redemption. 
In  the  former  case,  the  Court  could  not,  of  course,  order  the  pro- 
duction of  that  which  was  not  admitted  to  exist ;  and,  in  the  latter 
case,  in  the  simple  state  of  things  which  I  have  suggested,  the 
charge  would,  perhaps,  be  sufficiently  answered,  and  there  would 
then  be  ground  for  the  defendant  to  go  upon,  in  insisting  that  the 
deed  was  the  evidence  of  his  own  title,  and  not  of  the  title  of  the 
plaintiff:  but,  without  meeting  the  charge  in  the  bill,  either  by  de- 
nying the  existence  or  possession  of  the  deed,  or  would  not  be  suffi- 
cient for  the  defendant  to  allege  merely  that  the  deed  was  his  title- 
deed.  That  is  the  same,  substantially,  as  an  attempt  to  meet  a  par- 
ticular charge  by  a  general  answer.    The  Defendant  must  allege 
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matters  which  may  enable  the  Coart  to  judge  whether  the  exooee 
be  makes  for  not  answering  the  particular  question  m  the  bill  is  suf- 
ficient or  not.  It  is  not  necessary  I  should  express  any  opinion 
upon  the  extent  of  the  answer  which  the  Defendant  should  make ; 
but  unless  he  is  protected  on  the  ground  of  form,  he  must  answer 
as  to  these  documents,  so  far,  at  the  least,  as  to  say  what  they 
are. 


•Mr.  Temple  replied,  on  the  question  of  form  only.     [  •191  ] 

The  exception  must  be  considered  without  reference  to  the  cir- 
cumstance, that  a  part  of  the  interrogatory  was  contained  in  the 
ori^nal  bill,  and  that  the  Master's  decision  overrulmg  the  exception 
was  submitted  to ;  for,  first,  the  question  of  practice  is  concluded  by 
the  order  referring  the  answer  on  the  new  exception.  If  the  suffi- 
ciency of  the  answer  depended  on  the  state  of  the  record  before 
amendment,  the  reference  should  have  been  made  on  the  old  excep- 
tion.  The  Master  had  no  discretion  upon  this  order ;  he  was  bound 
to  confflder  the  sufficiency  upon  the  amended  record ;  and  if  the 
Defendant  objected  to  that  course,  he  should  have  moved  to  dis- 
charge the  order  of  reference.  Secondly,  there  is  a  new  case  made 
upon  the  amended  biU  ;  and  the  sufficiency  of  the  answer  upon  the 
old  case  is  unimportant:  Mazarredo  v.  M<xiUand(ji).  The  ques- 
tion of  insufficiency  is  therefore  open. 


Vicb-Ghakcbllob  : — 

The  Plmtiff  in  this  cause  filed  his  orig^laI  bill,  which  contained 
a  charge  that  the  Defendants,  Sir  S.  Scott  and  S.  Scott^  held  other 
securities  of  the  Defendant,  Davis,  in  addition  to  the  deed  in 
question,  applicable  to  the  payment  of  what  was  due  to  them  from 
him ;  and  it  contained  an  interrogatory  founded  upon  that  charge. 
The  Defendant,  by  his  answer,  insisted,  that  he  was  not  bound  to 
discover  the  particulars  of  such  other  documents.    The  Plaintiff 

(a)  8  Madd.  66. 
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excepted  to  this  answer, — ^the  exception  was  overruled,  and  he 
suhmitted  to  the  Master's  decision,  and  amended  his 
[  •192  ]  bill  •by  adding  to  the  charge  of  the  possession  of  other 
•  securities  the  allegation,  that  they  were  ^'  of  considerable 
amount  and  value,"  and  that  the  Defendant  ^^  ought  to  set  forth  a 
list  and  short  description  of  them,  and  of  their  amount  and  value." 
I  have  not  the  least  doubt  of  the  practice,  m  cases  in  which  the 
Plaintiff  has  amended  his  bill  after  answer,  and  has  then  excepted  to 
the  answer  to  the  amended  bill,  upon  interrogatories  contained  in 
the  original  bill.  By  amending  his  bill,  after  answer,  the  Plaintiff 
admits  the  answer  to  have  been  sufficient ;  and  he  cannot  afterwards 
except  to  matters  which  he  had  not  excepted  to  upon  the  answer 
to  the  original  bill.  There  are  some  special  exceptions  to  the  rule  ; 
as,  for  example,  where  the  amendment  extends  only  to  the  correction 
of  a  name,  or  the  addition  of  a  party,  not  affecting  the  Defendant, 
whose  answer  is  in  question.  It  was  strongly  insisted  in  argument, 
that  this  was  not  the  practice :  it  was  said,  that  the  Court  having 
made  an  order  referring  the  exceptions,  the  Master  was  bound  to 
consider  them  with  respect  to  the  amended  record,  and  was  not  to 
look  at  the  original  record.  Bemg  anxious  that  there  should  be 
no  difference  of  practice  in  the  Courts,  I  have  referred  to  the  au- 
thorities. In  the  case  of  Ovey  v.  Leiffhton  (a),  the  very  point  was 
directly  before  the  Court :  it  does  not  seem  to  have  been  much 
argued ;  but  Sir  Jl  Leach  held,  that  the  Master  was  right  in  having 
regard  to  what  had  before  taken  place  in  the  cause.  The  next  case 
is  O-lassington  v.  Thwaites  (6).  That  was,  in  its  circumstances,  a 
very  special  case.  The  Defendant,  when  called  upon  to  answer 
the  origmal  bill,  put  in  what  was  called  ^'  an  answer  and  disclaim- 
er," which  was,  in  fact,  a  disclaimer  of  his  own  liability. 
[  •lOS  ]  The  Plsdntiff  did  not  except,  but  amended  his  bill ;  •and 
to  the  amended  bill,  the  Defendant  repeated  his  answer 
and  disclidmer.  The  Plaintiff  then  took  exceptions,  which  were 
referred  by  the  common  order.  The  Master,  without  reporting 
whether  the  answer  was  sufficient  or  insufficient,  gave  a  certificate 

(a)  S  8iffl.  t  Stn.  234.  (&)  3  Riias.  46S. 
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stating  the  material  proceedings  in  the  cause  as  to  that  Defendant. 
After  some  other  ineflfectual  steps  in  the  cause,  Lord  Eldon  ulti- 
mately made  a  special  order,  referring  it  to  the  Master  to  consider 
the  exceptions,  as  if  the  matters  to  which  they  related  had  not  heen 
contained  in  the  original  bill.  The  very  form  of  the  order  shews 
that,  without  these  special  directions,  the  original  answer  must  have 
been  taken  to  have  been  sufficient  (a). 

It  was  said,  however,  that  a  new  case  was  made  on  the  amended 
bill ;  and  Mazaredo  v.  Maitland  (Jb')  was  relied  upon,  as  shewing  that 
the  rule  I  have  referred  to  did  not  then  apply.     Mr.  I)aniell(c)  has 
collected  all  the  cases  on  this  point,  and  commented  upon  them  in  an 
able  manner.     In  Mazaredo  v.  Maitland^  Sir  John  Leach  held,  that 
the  Defendant  was  bound  to  answer  all  the  interrogatories,  notwith-    . 
standing  there  had  been  a  former  answer  to  some  of  them.     Mazar- 
edo V.  Maitland  may  perhaps  be  explained  on  this  principle,— -that 
new  matters  being  introduced  by  amendment,  all  the  interrogatories, 
with  regard  Jo  the  circumstances  attending  them,  and  the  evidence  * 
by  which  they  were  proved,  had  a  different  and  larger  meaning  in 
the  amended  than  in  the  original  bill ;  as  in  the  common  case,  where 
the  charge  of  the  possession  of  the  documents  '^  relating  to  the  mat- 
ters aforesaid"  requires  to  be  answered  again,  if  there  is  any  new  mat- 
ter introduced  in  the  amended  bill.     The  language  which 
Sir  J.  Leach  is  reported  to  have  *used,  may  certainly  be     [  •lOi  ] 
understood  as  going  farther ;  but  the  exceptions  which 
were  the  subject  of  that  case  may,  for  any  thing  which  appears,  have 
been  determined  upon  this  principle. 

I  think,  however  that  the  Plaintiff  .has  not  made  a  new  casxj  by 
amendment,  so  as  to  bring  himself  within  any  exception  whic)^  might 
exist  on  that  ground.  The  distinction  said  to  exist  betwo^  the  two 
bills  is  first,  the  difference  in  the  charges,  and,  secondly,  >^  the  prayer. 
The  amended  bill  prays  specific  relief  as  to  these  sep<irities  to  which 
the  interrogatory  applies  ;  whereas  the  original  bill  prayed  no  specific 
relief  with  regard  to  them.   The  alteration  in  the<^l^arge  clearly  cannot 

(a)  His  Honor  also  mentioned  the  case  of  Irvinr  v»  Vtono,  M*Clel.  &  Y.  663. 
(6)  3  Madd.  (6.  (c'  Chan.  Pract,  Vol.  II,  p.  302. 
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make  any  difference.     The  Plaintiff  in  the  original  bill  called  upon 
the  Defendant  to  set  forth  whether  any  such  documents  existed.     The 
Defendant,  by  his  original  answer,  refused  to  give  the  particulars 
which  were  asked  for,  with  regard  to  them.    The  amended  bill  re- 
quires the  Defendant  to  set  forth  circumstances  relating  to  documents, 
which,  hy  the  proceedings  in  the  origmalbill,  the  Plaintiff  has  admit- 
ted that  the  Defendant  is  not  bound  to  discover  or  produce.     If  that 
were  enforced,  tiio  rule  which  I  have  referred  to  would  be  a  nullity ; 
for  the  Plaintiff  might  escape  from  it,  by  the  addition  of  an  interrog- 
atory as  to  some  minute  circumstance.     The  first  question,  of  "  what 
securitici ,"   includes  within  it,  for  the  present  purpose,  all  the  com- 
ponent facts  of  description,  amount,  and  value.     Nor  does  the  prayer 
for   specific  relief,  introduced  in  the  amended  bill,  make  any  differ- 
ence.    The  original  bill  alleged,  that  the  deed  in  question  was  invalid 
as  between  Davis  and  the  Plaintiff,  and  also  as  between  the  Plaintiff 
and  the  bankers  ;  but,  inasmuch  as  a  different  case  might  exist  in  re- 
spect to  the  latter,  it  charged  that,  if  the   deed  were 
[  *1%  ]     valid  as  between  the  *Plaintiff  and  the  bankers,  the  bankers 
ought  first  to  apply  to  the  payment^of  their  debt  those  secu- 
rities which  they  hold,  in  which  the  Plaintiff  has  no  interest.     The 
Court  must,  at  the  hearing,  decree  that  to  be  done,  if  the  law  entitles 
the  Plaintiff  to  have  it  done,  which  I  have  not  at  present  to  decide ;  it 
is  suflScient  for  this  purpose  to  say,  that,  if  this  particular  relief  can  be 
^ven,  it  might  be  given  under  the  prayer  for  general  relief,  upon  the 
circumstances  which  are  alleged  in  the  ori^al  bill ;  and,  therefore 
the  specific  prayer  in  the  amended  bill  makes  no  difference  between 
iht  two  records  for  the  present  purpose. 

Thot^h  the  Plaintiff  may  not  be  able  to  get  from  Davis  a  discoveiy 
of  the  detriments  which  the  bankers  hold,  he  may  nevertheless  suc- 
ceed in  provoig  at  the  hearing,  or  in  an  inquiry,  what  those  documents 
are  ;  and  supposing  it  should  appear,  that,  though  the  deed  is  void  as 
against  Davis^  thehankers  have  a  right  to  hold  it,  yet,  seeing  that  they 
have  two  securities,  ttie  Court  may  say  that  they  shaU  first  apply,  in 
payment  of  their  debt,  ^at  security  in  which  the  Plaintiff  has  no  in- 
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terest,  in  order  to  liberate  the  annuity  deed.     No  injustice  yfiHl  ulti- 
mately follow  from  my  present  decision. 

I  am  not  called  upon  to  say  whether  the  Plsuntiff  might,  on  a  fecial 
application,  have  the  matter,  of  this  exception  referred  back  to  the 
Master.  The  Court  has,  no  doubt,  entertained  special  applications 
in  cases  where  an  objection  of  form  only  has  interposed,  and  precluded 
a  Plaintiff  from  obtaining  a  discovery  to  which  he  is  substantially  en- 
titled. 


►•— •^♦- 


•Salkbld  v.  Johnston.        [  •196  y 

1S42:  November  6. 10.    Febraaiy  8. 

The  Btatuta  2  &  3  Will.  4^  e.  100,  brings  doirn  the  period  of  legal  memory  from  the 
time  of  1  Ric.  1  to  the  time  of  the  commencement  of  two  incnmbendes,  (not 
being  together  less  than  sixty  years),  and  three  years  of  a  third  iucurabcncy ;  but 
docs  not  create  a  new  ground  of  exemption,  or  destroy  the  right  to  tithes  upon 
mere  proof  of  non-payment  or  non-render  during  two  such  incumbencies,  and 
three  years  of  a  third,  in  eases  where  proof  of  non-payment  or  non-rcndcr  from 
the  time  of  1  Ric.  1  would,  before  the  sUtute  2  &  3  Will.  4,  c.  100,  have  establish- 
ed no  exemption.  [\] 

The  proof  of  the  title  of  the  vicar  to  some  small  tithes,  and  that  the  other  small  tithes 
had  ncTcr  been  paid  to  the  rector,  is  not  necessarily  sufficient  to  establish  the  right 
of  the  vicar  to  such  other  small  tithes,  especially  where  some  of  the  evidence  is 
opposed  to  the  vicar's  claim. 

Where,  in  a  suit  for  small  tithes,  by  the  vicar,  against  occupiers,  the  rector  is  a  de- 
fendant and  disclaims,  the  Court  may  use  the  disclaimer  for  the  purpose  of  found- 
ing upon  it  a  decree  for  the  particular  tithes  demanded  by  the  pliiintiiflr  in  the  suit, 

but  not  for  the  purpose  of  proving  the  right  of  the  vicar  to  such  tithes. 

« 

The  Bill  was  filed,  on  the  9th  of  November,  1833,  by  the  vicar 
of  the  parish  of  Crohby-upon-Eden^  in  the  county  of  Cumierla^dy 
against  the  Defendants,  who  were  occupiers  of  land  within  tt©  par- 
ish ;  and  it  prayed,  that  an  account  might  be  taken  of  tb«  tithes  of 
"  turnips,  potatoes,  cabbages,  tares,  grass,  clover,  ry«^gras8>  saia- 
fiun,  and  other  artificial  grasses  not  made  into  hay,  bat  used  as  and 
for  grees  fodder,  or  carried  off  the  land  in  a  gre^n  state,  and  other 

[1]  See  Clayton  ▼.  Meadows,  vol-  S.  p  26. 
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green  crops  yearly  arising  within  the  parish ;"  and  it  also  prayed 

an  account  of  the  tithes  of  agistment  (a). 

s 

The  Bishop  of  Carlisle^  who  is  rector  of  the  parish  of  Crosby- 
upon-Edeny  was  also  a  Defendant,  and  disclaimed  all  title  to  the 
tithes  in  question. 

[  •197  ]  *  •The  Defendants,  the  occupiers,  by  their  answer,  claim- 
ed no  special  ground  of  legal  exemption  from  the  pay- 
ment of  tithes  in  kind  ;  but  said,  they  believed  that  the  right  and 
title  to  the  tithes  of  all  the  several  titheable  matters  and  things,  was 
and  had  always  been  vested  in  the  rector  for  the  time  being  of  the 
parish,  save  and  except  so  far  as  the  same  had,  as  the  Defendants 
believed,  been  barred  by  a  certain  act  of  Parliament  passed  in  the 
second  and  third  years  of  his  Majesty  King  William  the  Ffcurth 
(6),  intituled  "  An  Act  for  shortening  the  time  required  in  claims 
of  modus  decimandi,  or  exemption  from  or  discharge  of  tithes."  And 
the  Defendants  said  they  believed  that  the  lands  thereinafter  men- 
tioned to  have  been  in  their  respective  occupations  had  been  re- 
spectively enjoyed  without  payment  or  render  of  any  tithes  of  the 
said  titheable  matters  and  things,  or  any  of  them,  or  money  or 
other  matter  in  lieii  thereof,  or  any  of  them,  to  the  vicar  of  the 
parish  for  and  during  the  whole  time  ;  that  two  persons  in  succes- 
sion had  held  the  vicarage,  and  for  not  less  than  three  years  after 
the  institution  of  a  third  person  thereto,  and  during  such  number  of 
years  as  were  sufficient  to  make  up  the  full  period  of  sixty  years, 
and  also  the  further  period  of  three  years  after  the  institution  of  a 
third  person  to  the  vicarage. 

The  successive  incumbencies  of  the  vicarage,  during  the  period 

(a)  A  qt^3tion  was  made  in  argament,  of  whether  the  bill  should  be  read  as  claim- 
ing the  tithes  In  question  as  parcel  of  an  endowment  of  all  the  small  tithes  arising 
within  the  paris\or  as  claiming  the  tithes  in  question,  without  insisting  upon  the 
endowment  of  the  ncarage  with  all  small  tithes.  The  Court  held,  that  upon  the 
language  of  the  biU,  t^  Plaintiff  was  entitled  to  have  it  read  as  founding  his  title 
to  the  tithes  in  question  aa  part  of  a  general  endowment  of  all  the^small  tithes. 

(6)  C.  100. 
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to  which  reference  was  made,  were  as  follows : — Gibsauy  vicar,  from 
the  10th  of  August,  1730,  after  the  death  of  the  preceding  incum- 
bent. ShaWy  who  succeeded  Gibson^  on  the  25th  of  February, 
1758.  Dr.  Lowry,  who  succeeded  Shaio^  on  the  18th  of  July, 
1791 :  and  the  Plaintiflf,  who  succeeded  Dr.  Lowry^  on  the  28th  of 
January,  1833. 

•The  Defendants,  the  occupiers,  to  raise  the  question  [  ^198  ] 
of  right,  entered  into  admissions  of  the  production  upon 
and  from  off  their  respective  lands,  or  the  lands  of  some  of  them, 
of  every  of  the  titheable  matters  and  things  of  which  the  tithes 
were  claimed  by  the  bill,  and  that  cattle  had  been  agisted  by  the 
Defendants  or  some  of  them. 

Evidence,  both  oral  and  documentary,  was  adduced.  It  was 
proved,  that  the  rector,  for  the  time  being,  or  his  lessee,  had  receiv- 
ed the  tithes  of  corn  and  grain,  but  that,  so  far  as  the  evidence 
went,  the  rector  had  never  received  or  claimed  tithes  of  any  of  the 
titheable  matters  in  question  in  the  suit.  It  was  also  proved,  that 
the  vicar,  for  the  time  being,  had  received  the  tithes  of  some  tithe- 
able matters  and  things  arisicg  within  the  parish,  different  from^and 
not  including  the  titheable  matters  of  which  the  tithes  were  claimed 
by  the  bill.  It  did  not  appear  that  tithes  of  the  titheable  matters 
in  respect  of  which  they  were  claimed  in  the  suit,  had  ever  been 
paid  to  any  person. 


Mr.  Simpkinson  and  Mr.  PurviSy  for  the  Plaintiff. 

The  title  of  the  vicar  to  the  tithes  in  question  (independently  of 
the  statute  2  &  3  Will.  4,  c.  100)  is  established,  first,  by  the  proof 
that  he  has  always  received  some  other  small  tithes  ;  for  from  that 
fact  his  title  to  these  small  tithes  must  be  inferred  :  Carttvright  v. 
Bailey  (a) ;  Jeremy  v.  Strangeways  (6)  ;  Kennicott  v.    Watson 

(a)  3  GwiU.  93S.  .  (6)  3  GwiU,  1173. 
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(a)  ;   Byam  v.    Booth  (6) ;   TFi'Kia  v.  Farrer  ((?)  ;  Masters  ▼. 
Fletcher  (d)  ;  Jackson  v.  Woodroffe  (e)  ;  Manby  v.  Ct^r^it  (/)  ; 

^a^ffe  on  Tithes  (<7). 
[  •IQQ  ].        •Secondly,  the  title  of  the  vicar  is  supported  by  the 

disclaimer  of  the  rector  upon  the  record,  which  shews 
that  the  tithes  in  question  must  of  necessity  be  due  to  the  vicar : 
Leathes  v.  Nemtt  (K)  ;   Williams  v.  Jones  (i). 

The  case  is  taken  out  of  the  operation  of  the  statute  2  &  3  Will. 
4,  c.  100,  if  that  statute  had  in  other  respects  any  application,  by 
the  fact  that  the  bill  was  filed  before  the  expiration  of  the  first  three 
years  of  the  incumbency  of  the  Plaintiff. 

The  arguments,  with  reference  to  the  construction  of  the  statute 
2  &  3  Will.  4,  c.  100,  appear  in  the  jadgment. 

Mr.  Bottler  and  Mr.  Eagle^  for  the  Defendants,  the  occupiers, 
relied  on  the  words  of  the  statute  2  &  3  Will.  4,  c.  100,  as  enact- 
ing that  the  claim  to  exemption,  under  the  circumstances,  like  the 
present,  should  be  deemed  good  and  valid  in  law ;  and  argued,  that 
a  cotistruccion  which  should  confine  the  operation  of  the  act  to  cases 
where  a  legal  capacity  of  exemption  was  shewn  aliunde  would  in  a 
great  measure  render  it  nugatory.  They  mentioned  the  case  of 
Fellowes  v.  Clay  (2;),  an  issue  under  the  Tithe  Commutation  Act, 
on  the  question  of  a  composition  real,  which  had  been  argued,  on  a 
motion  for  a  new  trial,  before  the  Court  of  Queen's  Bench,  but  on 
which  judgment  had  not  been  pronounced. 

The  time  specified  by  the  statute  had  been  comprised  in  the  two 
incumbencies  of  Gibson  and  Shaw^  and  three  years  of  Dr.  Lowry. 

It  would  be  an  absurd  construction  to  suppose  that  every 
[  *200  ]     new  incumbent  wo;ild  have  *a  further  period  of  three 

years  within  which  to  make  his  claim. 

(a)  2  Ea.  &  You.  690.  (6)  3  Ea.  &  Ton.  716.  (c)  2  Yon.  &  Jer.  217. 

(</)  Younge,  36.  (e)  3  Ea.  &  You.  1302.  (/)  Id.  733. 

{g)  Vol.  i.  pp.  12«  127.  (A)  3  Ea.  &  Yon.  848.  (t)  Yonng«,  252. 
{Jk)  Not  reported. 
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On  the  other  points,  they  cited  Cardiff e  v.  Taylor  (a),  and  the 
Canons  of  1200,  1250.  and  1305  (6).  The  tithes  claimed  were 
predial,  whilst  those  which  had  been  received  bj  the  vicar  were  all 
of  a  mixed  nature.  The  perception  of  a  few  of  the  small  tithes 
did  not  prove  a  title  to  the  remainder  (c)  ;  and  the  answer  of  one 
Defendant,  the  contents  of  which  are  unknown  to  the  other  until 
the  hearing,  could  not  be  read  against  him. 


VicbChancelloe  :— r 

I  had  deferred  my  judgment  in  this  case,  in  consequence  of  the 
suggestion  that  there  was  now  a  motion  for  a  new  trial  depending 
before  the  Court  of  Queen's  Sench,  the  decision  upon  which  would 
be  an  authority  for  the  determination  of  the  principal  question  in 
this  cause.  It  would  have  been  very  satisfactory  to  me  to  have  had 
the  high  authority  of  that  Court  for  my  guidance.  I  have,  however, 
ascertained  that  the  facts  of  that  case  differ  so  materially  from  those 
now  before  me,  that  I  should  be  bound  to  come  to  my  present  deci- 
sion in  this  case,  whatever  might  be  the  judgment  of  the  Court  of 
Queen's  Bench  in  the  case  referred  to. 

[His  Honor  stated  the  conclusions  he  had  derived  from  the  evi- 
dence, with  regard  to  the  facts,  and  which  conclusions  were  to  the 
effect  above  stated  (i)  ] 

•The  tithes  claimed  in  this  suit  have  not,  in  fact,  been  [  ^201  ] 
pwd  to  any  one.  Those  tithes,  however,  must,  upon  the  , 
pleadings  in  this  cause,  be  taken  to  have  been  at  all  times  due  to 
some  one,  unless  the  statute,  which  is  relied  upon,  has  destroyed  the 
right ;  and  the  conclusion,  therefore,  is,  that  the  lawful  owner  of 
those  tithes,  whoever  he  may  be,  has  merely  neglected  to  enforce 
his  rights. 

(a)  3  Ea.  &  You.  74S.  (5)  Sec  4  Ea.  &  Yon.  317,  321, 323. 

(c)  The  cases  cited  in  Biipp<)it  of  the  contrary  proposition  are  conBidered,  infira, 
pp.  213,  214. 

{d)  It  has  not  been  thought  usefol  or  material  to  the  report  on  the  principal  ques- 
tions, to  state  the  evidence  more  particularlj. 
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The  questions,  then,  are,  whether  the  tithes  demanded  in  this  cause 
are  now  pajablo  ?  and,  if  they  are  now  payable,  whether  they 
should  be  rendered  to  the  Plaintiff  in  this  suit  ? 

The  Defendants,  against  whom  an  account  of  tithes  is  prayed,  are 
laymen ;  and  their  answer  to  the  vicar's  claim  for  the  tithes  of  the 
matters  in  question  is  founded  merely  upon  the  non-payment  of  those 
particular  titheable  matters  during  two  successive  incumbencies, 
(being  together  of  not  less  than  sixty  years'  duration),  and  ipore  than 
three  years  after  the  induction  of  a  third  incumbent.  The  claim  of 
exemption  is  founded  on  non-payment  of  the  tithes  in  question,  and 
upon  non-payment  only.  No  attempt  has  been  made  to  shew  such  a 
title  to  the  lands,  which  the  Defendants  occupy,  as  prior  to  the  sta- 
tute of  the  2  &  3  Will.  4,  c.  100,  commonly  called  Lord  TenterderCs 
Act,  might,  in  conjunction  with  non-payment  of  tithes  in  modem 
times,  have  established  a  case  of  legal  exemption.  The  Defendants 
insist,  that,  according  to  the  true  construction  of  that  act,  non-pay 
ment  of  tithes  during  two  such  successive  incumbencies  as  the  act 
requires,  and  more  than  three  years  after  the  induction  of  a  third 
incumbent,  will  alone  constitute  a  bar  to  the  vicar's  claim.  The 
vicar,  on  the  other  hand,  insists,  that  the  statute,  properly  expound- 
ed, has  not  introduced  any  such  rule  of  law  as  the  Defend- 
[  '202  ]  ants  contend  •for  ;  and  the  true  construction  of  the  act  is 
the  first  question  to  which  my  attention  must  be  directed. 

In  order  to  a  right  solution  of  this  questiop,  it  will  be  convenient 
to  begin  by  adverting  to  the  state  of  the  law  respecting  legal  exemp- 
tion of  lands  from  the  payment  of  tithes  before  and  at  the  time  when 
Lord  Tenter den^ 8  Act  was  passed. 

Prior  to  that  act,  all  lands  in  the  hands  of  laymen  were  prima  facie 
liable  to  the  payment  of  tithes.  And  evidence  shewing  the  enjoy- 
ment of  lands,  without  payment  or  render  of  tithes  for  a  period  com- 
mencing before  the  time  of  legal  memory,  was  no  answer,  by  a  lay- 
man, to  the  demands  of  a  rector  or  vicar ;  a  principle  which  was 
commonly  expressed,  by  saying  that  laymen  could  not  prescribe  in 
non  decimando.    "  Mere  non-payment  of  tithes  (says   Sir  Samuel 
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Toller  (a),)  althoagh  from  time  immemorial,  does  not  amount  to  a 
discharge,  without  shewing  some  special  ground  of  exemption.  Evi- 
dence of  length  of  pogsesgionj  in  such  a  case,  a  Court  can  pay  no  re- 
gard to ;  for  the  possession  must  have  been  unlawful,  and,  therefore, 
there  must  be  a  decree  in  favour-  of  the  common  right  (b).*^  But 
notwithstanding  this  general  rule,  there  were  certain  cases  in  which 
a  lajnum  might  effectually  in^st  upon  his  lands  being  exempt  from 
payment  of  tithes.  The  ground  of  such  exemption,  however,  could 
only  be  found  in  the  title  of  the  lands  in  respect  of  which  the  exemp- 
tion was  claimed.  The  title  which  carried  this  privilege  with  it,  was 
a  title  to  lands  proved  to  have  been  formerly  parcel  of  the  possessiomi 
of  one  of  the  greater  monasteries  at  the  time  of  their^  dissolution.  In 
order,  however,  that  such  claim  of  exemption  might  be  le-  * 

gaily  established,  *two  things  were  requisite— 1st,  that  *[  *203^  j 
the  lands  should  have  belonged  to  one  of  the  greater  mon* 
asteries ;  and,  Zndly,  that  the  lands  should  hove  been  holden  by  the 
monastery  disohar^  of  the  payment  of  tithes  at  the  time  of  the 
fisaolntion  (c).  Proof  of  the  former  of  the  above  requisites  (nattie- 
ly,  that  the  lands,  in  respect  of  which  the  exemption  was  claimed, 
had  formerly  belonged,  to  one  of  the  greater  monasteries)  carried 
with  it  a  capacity  in  the  iaodstfor  exemption  from  payment  of  ti^es 
in  kind ;  but  did  not  necessarily  prove  it.  Proof  of  the  latter  (viz. 
that  the  lands  were  holden  by  tiie  monastery  £scharged  o£  the  pay- 
ment of  tithes  at  the  time  of  the  dissolution)  was  indispensably  nec- 
essary to  convert  the  mere  capacity  for  exemption  (which  proof  of 
the  former  fact  established)  into  an  actual  right  of  exemption. 

In  practice,  the  course  which  the  trial  took  in  cases  in  which  ex- 
emption from  payment  of  tithes  was  olaioed,  was  this  :— -The  party 
elaimmg  the  exemption  hegBotj  1st,  by  deducing  his  titie  to  the  lands 
m  respect  of  which  the  exemption  was  clumed  under  one  of  the 
ipeater  monasteries ;  and,  2ndly,  having,  by  this  proof,  esUUished 
a  capacity  for  exemption  in  th*  lands,  he  proceeded  to  prove  that 

(<t)  Too.  en  TilbM,  p.  10S,  ed.  S.  (By  Am  ceiM  U.  1*4  et  leq. 

(e)  BmL9l  H.^e.  U:  Ckmlit.  Orm,B  OwOl.  t8S4;  Wl  on  Tilli«mH 
«d  IL 
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they  were  held  by  the  monastery  discharged  of  tithes  at  the  time  of 
the  dissolution.     This  latter  proof  was  given  in  practice,  by  shewing 
a  usage  of  non  decimando  in  modern  times,  from  which,  when  uih 
opposed,  or  not  effectually  controverted  by  evidence  of  a  contrary 
Hsage  in  earlier  times,'  the  Court  was  called  upon  to  infer  that  the 
lands  had  been  held  exempt  from  tithe  at  the  time  of  the  dissolution 
of  the  monastery  to  which  they  were  proved  to  have  be- 
[  *204  ]     longed.    *But,  in  such  cases,  the  Court,  or  a  jury,  had 
ofcen  to  determine  between  the  weight  of  modern  usage 
and  evidence  of  older  date,  in  deciding  whether  the  usage  was  suf- 
ficient to  justify  the  presumption,  that  the  lands  had  been  held  by 
the  monastery  discharged  of  tithes  at  the  time  of  the  dissolution. 
The  state  of  the  law  then,  before,  and  at  the  time  of  passing  Lord 
Tenterden^s  Act,  was  this — that,  with  respect  to  lands  in  the  hands 
of  a  layman,  not  proved  to  have  belonged  to  one  of  the  greater  mo- 
nasteries, evidence  shewing  the  enjoyment  of  the  lands,  without  pay- 
ment or  render  of  tithes  for  any  length  of  time,  was  immaterial,  and 
evidence  of  the  fact  was  neither  required  nor  admissible ;  and,  in 
suits  for  the  recovery  of  tithes  with  respect  to  the  lands  proved  to 
htiye  belonged  to  one  of  the  greater  monasteries,  (and  having  on 
thai  account  a  capacity  for  exemption),  proof  of  the  enjoyment  of 
lands  ^empt  from  the  payment  or  render  of  tithes  in  modem  times, 
though  curried  back  for  centuries,  might  be  countervailed  by  the 
production  of  a  terrier,  survey,  valuation,  account  or  other  evidence 
of  more  ancient  da^te.    No  time  of  definite  duration  was. fixed  by 
law  which  should  carry  with  it  a  title  to  exemption,  in  spite  of  more 
ancient  evidence  to  the  contrary.    In  this  state  of  the  law.  Lord 
Tenterden' 8  Act  was  passed ;  tiie  act  is  as  follows :— "  Whereas  the 
expense  and  inconvenience  o£  smts  instituted  for  the  recovery  of 
tithes  may  and  ought  to  be  prevented,  by  shortenmg  the  time  requir- 
ed for  tiie  valid  establishment  of  claims  of  a  modus  decimandi,  or 
exemption  from  or  discharge  of  tithes."— The  act  then  provides,  in 
effect,  that  where  a  claim  for  the  render  of  tithes  in  kind  shall  be 
made  by  any  lay  person,  a  claim  of  exemption  or  discharge  of 
tithes  shall  be  sustamed,  and  deemed  good  and  valid  in  law,  upoa 
evidence  proving  the  enjoyment  of  the  lands,  without  payment  or 
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render  of  tithes,  money,  or  other  matter  in  lieu  •there-  [  •205  ] 
of,  for  thirty  years  next  before  the  time  of  demand,  un- 
less proof  is  given  of  the  payment  of  tithes  in  kind  prior  to  the 
thirty  years ;  and  if  the  proof  of  tho  enjoyment  of  the  land,  with- 
out such  payment  or  render  as  aforesaid,  be  carried  back  for  sixty 
years,  the  exemption  becomes  absolute,  it  is  proved  that  the  enjoy- 
ment was  had  by  some  consent  or  agreement  expressly  made  or 
given  for  that  purpose  by  deed  or  writing.  And  where  the  render 
of  tithes  in  kind  shall  be  demanded  by  any  corporation  sole,  spirit- 
ual or  temporal,  then  the  claim  of  exemption  or  discharge  shall  be 
valid  and  indefeasible,  upon  evidence  of  such  enjoyment,  during  the 
incumbency  of  tho  benefice  by  two  persons  in  succession,  (if  not 
less  than  sixty  years,)  and  for  not  less  than  three  years  after  the  in. 
stitution  of  the  third,  unless  the  enjoyment  should  be  proved  to  be 
had  under  such  consent  or  agreement. 

Now  upon  this  act,  the  vicar  insists,  that  it  merely  applies  to 
cases  in  which,  before  the  act,  an  exemption  might  lawfully  have 
been  pleaded.  He  insists,  that  the  case  of  every  occupier  of  land 
claiming  exemption  before  the  statute,  consisted  generally  of  two 
distinct  parts, — one  relating  to  the  title  to  his  lands,  the  other  to 
non-payment  in  respect  of  those  lands  ;  and  that  the  statute  applies 
to  this  latter  part  only,  and  leaves  the  occupier  under  tho  same  ob- 
ligations as  before  the  statute  to  prove  the  former.  The  Defendants 
insist,  on  the  other  hand,  that  the  act  is  general  in  its  operation,  and 
that  a  prescription  in  non  decimando,  may  now  be  pleaded  by  any 
layman  against  a  claimant  of  tithes,  without  reference  to  the  title 
of  the  lands,  in  respect  of  which  the  exemption  is  claimed.  To  this 
latter  construction  of  the  act  I  cannot  accede. 

What  was  the  cause  of  the  expense  and  inconven- 
ience, •which,  according  to  the  preamble  of  the  act,  it    [  *206  ] 
was  the  object  of  the  legislature  to  prevent  ?    This  is 
clearly  answered  by  the  language  of  the  preamble  itself*    The  cause 
was  the  length  of  time  required  for  the  valid  establishment  of  claims 
of  a  modus  decimandi,  or  exemption  from  or  discharge  of  tithes. 


307  CASES  IN  GHANCEBT. 


ISil^-S^Ucelil  ▼.  J«hntt99. 


Wh«l  wore  the  eases  in  which  the  expense  and  inconvenieBce  were 
incurred  ?  Not  certainly  cases  in  which  no  legal  claims  of  exemp- 
tion from  payment  of  tithes  might  be  made ;  for  except  in  cases  in 
which  the  title  to  the  lands  was  deduced  from  one  of  the  greater 
monasteries,  the  enjoyment  of  the  lands,  without  payment  or  render 
of  tithes,  for  any  length  of  time,  was  wholly  immaterial ;  and  nei- 
ther expense  nor  inconyemence  was  or  could  be  incurred  in  such 
oases*  The  proposition  suggested  by  the  preamble  of  the  act,  is  not 
that  expense  and  ineonvc^nience  are  to  be  prevented,  by  makiog  time 
materifd,  in  cases  in  which,  before  the  passbg  of  the  act,  it  was  im* 
material ;  but  that  the  time  theretofore  reqtUred^  by  courts  of  law, 
£>r  the  vaiid  establishment  of  exemption  from  or  discharge  of  tithes, 
should  be  shortened.  IIow  ean  this  language  apply  to  eases  in  which 
proof  for  any  length  of  time  was  not  theretofore  required, — ^whicb 
the  law  itself,  before  the  statute,  excluded  from  the  operation  of 
that  inconyenience  and  expense  which  the  statute  was  intended  to 
prevent  ? 

If  the  preamble  of  the  act  is  a  legitimate  test  for  determining 
what  the  cases  were  to  which  the  act  was  intended  to  apply,  it  is 
impossible  to  say  that  the  act  can  have  been  intended  to  apply  to 
eases  into  which  the  time,  which  the  act  proposes  to  shorten,  never 
^tered,  and  in  which,  for  that  reason,  there  was  no  time  to  shorten. 
It  may  be  true,  that  the  proof  of  title  to  lands,  under  one  of  the 
greater  monasteries,  may  itself  be  both  expensive  and  m- 
[  *207  3  convenient ;  but  it  is  not  that  part  of  the  ^occupier's 
case,  nor  the  expense  and  inconvenience  occasdoned  there- 
by, that  the  act  proposes  to  deal  with.  It  is  with  time,  and  with 
time  only,  that  the  statute  has  to  do. 

Bearing  in  mind,  then,  that,  at  the  time  of  the  passing  of  the  act 
two  clasaes  of  cases  existed ;  to  one  of  which  the  preamble  had  no 
application ;  but  to  the  other  of  which  it  had  a  direct  application ; 
in  one  of  whVch  class  of  cases  the  expense  and  inconvenience  point- 
ed at  by  the  act  did  not,  and  could  not,  occur ;  in  the  other  of  which 
that  ineonvenienco  and  expense  did  occur ;  in  one  of  which  there 
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v«8  DO  required  tune  to  Bhorten  ;  in  the  other  of  which  a  law  limit- 
bg  the  time  required  for  the  valid  establishment  of  claims  of  a  mo* 
das  decimandi  was  macb  called  for ;  can  that  bd  a  reasonable  con- 
stmction  of  an  act  of  Parliament  professing  only  to  remedy  an  in- 
convenience  m  the  mcde  of  proving  existing  rights,  which  should 
make  the  act  introduce  an  entirely  new  ground  of  exemption, — ^and 
that  a  prescription  in  non  decimando  theretofore  repudiated  by  the 
law, — and  thus,  by  a  side  wind,  sweep  from  the  church  a  material 
part  of  its  revenues,  the  claims  to  which  never  occasioned  the  mis- 
chiefs which  the  act  proposes  to  remove  ? 

I  must  here  observe,  that,  in  the  construction  I  put  upon  the  act, 
I  do  not  in  any  way  restrain  the  operation  of  its  enacting  clauses  in 
their  application  to  oases  within  the  act ;  I  use  the  preamble  only 
for  the  purpose  of  ascertaining  what  the  cases  are  to  which  the  act 
was  intended  to  apply.  This  is  a  strictly  legitimate  process  for  L> 
terpreting  an  act  of  Parliament :  Umanud  v.  Constable 
(a)  ;  Foiter  v.  Banbury  (b).  Indeed,  courts  •of  law  [  •208  ] 
have  held,  that  the  mere  subject-matter  of  an  act  alone, 
without  any  preamble,  may  safely  be  relied  upon  for  restraining  the 
operation  of  general  words.  Li  re  Bruce  (c) ;  Arnold  v.  Arnold 
(d).  So  with  respect  )o  the  stock-jobbing  acts.  •  These,  in  terms, 
are  general,  and  would  apply  to  transactions  in  Foreign  stocks, — ^a 
verbal  construction  which  the  courts  have  rejected  in  favour  of  the 
obvious  intention  of  the  le^lature  to  apply  them  only  to  British 
stocks :  Eendenon  v.  Bi»e  (e)  ;  Wells  v.  Porter  (/)  ;  Mstoorth 
V.  Cole  (^).     Other  cases  may  be  cited  to  the  same  purpose  (A). 

The  consideration  upon  which  the  preceding  observations  are 
founded,  have  been  derived  entirely  from  the  preamble  of  the  act, 
and  the  nature  of  the  subject  about  which  the  act  is  conversant. 
But  the  enactmg  clauses  appear  to  me  to  lead  irresistibly  to  the 

(a)  8  Bias.  436.  (6)  8  Sim.  40.  (c)  S  Cramp.  *  Jerrii,  488. 

{d)  %  Ujl  k  Cr.  2A6.  («)  Stvkit,  168. 

(/)  8  Bing.,  N.  S.  722.  (y)  2  Mee.  4  WelL  81. 

(Aj  See  also  3  Rep.  13  b;  Id.  ed.  1S26.  note  (U)  ^  4  T.  B.  1792 ;  4  M.  4 S.  487 ; 
3  B.  4  Aid.  162;  4  B.  4  Aid.  214;  1^4  a  683;  I  Intt.  78 a;  Id.n.  42  (Hat- 
gtrnfe) ;  9  Int.  808-,  8  Sim.  41,  Bole  (if). 
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same  conclusion.  The  act  speaks  of  claims  of  modns  and  exemp- 
tion ;  can  it  have  been  intended  that  a  modas  bad  upon  the  face  of 
it,  as  desultory,  uncertain,  or  otherwise  invalid  in  law  before  the 
act,  should  be  made  valid  by  the  operation  of  the  act  ?  This  ques- 
tion must  be  answered  in  the  negative ;  for  the  act  only  professes  to 
aid  the  proof  of  a  modus,  and  not  to  make  good  a  modus  which,  be- 
fore the  act,  was  invalid.  It  refers  to  the  modus  to  be  established 
as  something  known  to  the  law.  The  act  in  effect,  describes  the 
sort  of  modus  or  exemption  it  means  to  aid.  It  is  to  be  a  modus  or 
exemption  by  compoBition  real  or  otherwise.  The  composition  real 
is  put  as  an  example.  The  words  "  or  otherwise^*  must 
[  •209  ]  mean  other  •legal  causes.  The  legislature  could  not  have 
intended,  under  those  general  words,  to  create  new  caus- 
es for  modus  or  exemption  before  unknown  to  the  law.  Nor  is  this 
the  only  argument  to  be  derived  from  the  enactments  of  the  statute. 
The  modus  or  exemption  by  composition  real  or  otherwise  (of  which 
the  act  speaks),  is  to  be  sustained,  and  to  be  deemed  good  and  valid 
in  law  upon  evidence  of  a  certain  kind  described  in  the  act.  The 
modus  or  exemption,  then,  is  a  distinct  thing  from  the  evidence 
which  is  to  sustain  it.  The  act  does  not  say  that  evidence  of  non- 
payment alone  shall  create,  but  only  that  it  shall  sustain  the  modus 
or  exemption  spoken  of.  The  modus  or  exemption,  therefore,  whe- 
ther by  composition  real  or  otherwise,  must  be  pleaded,  or  there 
will  bo  no  issue  which  the  evidence  is  to  sustain.  The  7th  section 
of  the  act,  practically  considered,  supports  this  view  of  the  case. 
I  do  not  understand  how  a  plea  could  be  framed  under  the  7th  sec- 
tion, which  could  avoid  putting  the  right  of  exemption  upon  some 
known  ground. 

Such  are  the  considerations  which,  upon  a  general  view  of  Lord 
Tenterden^s  Act,  would  have  led  me  to  the  conclusion,  that  that  act 
should  receive  the  limited  construction  for  which  the  vicar  contends. 
But  when  theae  considerations  are  applied  to  a  case  like  that  before 
xne,  they  become  irresistible.  Tithes  in  kind  of  all  titheable  matters 
produced  from  off  the  Defendants'  land,  except  the  tithes  in  question, 
are  admitted  to  he  payable.  K  the  lands  are  exempted  from  the 
tithes  or  matters  in  question,  undef  Lord  Tenterden^s  Act,  it  must 
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be  upon  the  ground  of  a  supposed  contract  for  such  exemption  com- 
mencing  before  time  of  legal  memory.  But  the  titheable  matters^ 
which  are  the  subject  of  this  supposed  contract,  or  the  greater  part 
of  them,  were  confessedly  unknown  in  this  country  until 
long  after  the  *time  of  legal  memory.  A  modus,  indeed,  [  *210  ] 
which  is  also  founded  upon  a  supposed  contract  before  the 
time  of  legal  memory,  may  well  coVer  matters  of  new  introduction ; 
for  the  contract  in  that  case  may  have  been  for  the  general  exempt 
tion  of  the  lands  from  payment  of  tithes  of  whatever  nature,  and 
whether  tho  titheable  matters  were  known  or  unknown  at  the  time 
of  the  supposed  contract  before  the  time  of  legal  memory  not  to 
pay  tithes  of  titheable  matters  then  unknown,  and  thereafter  to  be 
introduced,  would  be  merely  void  for  want  of  consideration.  Tithes 
of  all  titheable  matters  being  originally  due,  a  contract  to  take  part 
only  in  satisfaction  of  the  whole  cannot  satisfy  the  right  to  the  res* 
idue,  without  an  equivalent  in  value. 

It  has,  indeed,  been  suggiested,  that  the  statute  makes  no  distinc- 
tion between  titheable  matters  of  modern  introduction  into  this  coun- 
try, and  other  titheable  matters.  This  I  admit ;  but,  in  constructing 
an  act  of  Parliament,  the  same  rules  of  construction  must  be  appli- 
ed as  in  the  construction  of  other  writings ;  and  if  the  subject-mat- 
ter to  which  an  act  of  Parliament  applies  be  such  as  to  make  a  giv- 
en construction  of  its  clauses  impossible  or  irratiooal,  I  cannot  for  a 
moment  doubt  the  right  or  the  duty  of  a  Court  to  have  regard  to 
such  subject-matter  as  necessarily  bearing  upon  the  legal  construc- 
tion of  the  act.  This  is  inyariably  done  in  the  construction  of  wills 
and  deeds,  and  the  same  principles  are  correctly  applicable  to  tho  con* 
struction  of  an  act  of  Parliament.  [1]     The  only  way  of  escaping 

[1]  It  was  a  role  of  the  dyil  law,  That  whenerer  it  happened,  that  the  sense  of  the 
law  was  clear,  howercr  it  might  appear  in  the  irordsi  wonld  lead  to  false  consequences^ 
and  to  decisions  that  wonld  bo  unjust,  if  the  law  were  to  be  indifferently  applied  to  er- 
cry  thing  contained  within  its  expressions ;  this  palpable  injustice  which  would  follow 
from  iu  literal  sense*  compelled  an  effort  to  discard  some  kind  of  interpretation,  not 
what  the  law  said,  but  what  it  nuant^  and  to  judge  by  its  meaning  how  far  it  ought  to 
be  extended,  and  what  the  bounds  which  ought  to  be  set  to  its  sense.  Domat,  B.  L 
pt  1,  sec  2,  pL  7.  See  also  Carthen,  184.  Fisher  y.  United  States,  2  Cranch,  400. 
Beport  of  Jadge,  7  Mait»  R.  62&    Smith's  Com.  668»  t.  517,  618, 619,  620. 
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from  this  difficultj  is  to  sappose  the  act  to  apply  only  to  cases  in 
which  a  general  exemption  from  all  tithes  in  respect  of  particular 
lands  is  claimed,  and  not  to  a  claim  of  exemption  in  respect  of  par^ 
ticular  titheable  matters  only.  That  constmction  of  the  act  will  dis- 
pose of  the  present  case  ;  for,  in  this  case,  the  exemption 
[  *211  ]  claimed  is  confined  to  particular  titheable  ^matters  arising 
from  lands  in  respect  of  which  no  general  exemption  is 
claimed ;  but  I  see  nothing  in  the  words  of  the  act  to  warrant  such 
a  Gonstrustion  as  this ;  and  if  the  words  of  the  act  are  to  be  modi- 
fied,  by  reference  to  the  subject  about  which  it  is  couTcrsant,  I  can* 
not  but  think  this  latter  construction  would  be  more  violent  than  thai 
which  the  vicar  contends  for.  The  vicar  proposes  only  to  confine 
the  act  to  those  cases  to  which  the  preamble  says  it  was  intended  to 
be  applied,  and  to  leave  the  words  of  the  act  in  full  operation  in  all 
such  oases.    The  other  construction  would  be  merely  arbitrary. 

It  has  been  said,  indeed,  (and  if  the  suggestion  were  well  found* 
ed  it  would  be  of  great  force),  that,  if  tho  construction  of  the  act 
for  which  the  vicar  contends  were  adopted,  the  act  would  have  no  - 
operation ;  for  that  before  the  act,  the  courts  of  law  did  not  require 
proof  of  non-render  of  tithes  foe  so  long  a  period  as  is  required 
by  the  act  nor  proof  of  so  stringent  a  kind  as  that  which  the  act 
requires.  The  first  branch  of  this  su^estion  is  dearly  founded  in 
mistake.  The  act  has,  in  several  most  important  particulars,  intro* 
duced  amendments  into  the  law,  though  its  construction  be  confined 
in  the  way  contended  for  by  the  vicar :  for,  whereas,  before  the  act, 
proof  of  nourpayment  of  tithes  for  thirty  years  conferred  no  presump* 
tive  title  to  exemption,  now,  under  the  act,  the  common*law  right  of 
a  lay  impropriator  is  taken  a^ay,  and  a  prima  &cie  title  to  exemp- 
tion from  tithes  is  established  by  such  proof.  Again,  before  the  act, 
proof  of  nott'^payment  of  tithes  for  a  hundred  years  mi^t  be  de- 
stroyed by  the  production  of  old  surveys,  valuations,  or  other  docu- 
ments ;  now,  under  the  act,  proof  of  nonpayment  of  tithes  during  a 
period  defined  by  the  act,  eon£»rs  (in  certain  eases)  an  absolute 
titie  to  exemption  from  the  payment  of  tithes.  These  examples 
of  the  effect  of  the  act,  under  tho  limited  construction 
[  *212  ]    *6cvitttded  finr  b j  the  vicar,  ato  aaapk  f<Mr  tba  presiot 


CASES  IN  CHANCERY.  218 


1841 .— Salkeld  t.  Johnston. 


purpose.  And,  if  such  be  the  effect  of  the  act,  it  cannot^ be  mat- 
ter of  surprise  that  direct  and  very  stringent  evidence  should 
be  required  where  sucV  new  and  important  consequences  are  to  fol- 
low. 

The  act  of  Parliament  has,  in  effect,  brought  down  the  year  1 
Kch.  I.  to  the  commencement  of  a  period  of  two  incumbencies  (not 
being  together  less  than  sixty  years),  aad  three  years  of  a  third 
incumbency,  provided  direct  and  stringent  proof  can  be  given,  that 
during  this  shorter  period  no  tithes  in  kind  have  been  rendered.  , 
Seeing,  then,  that  the  preamble  of  this  act  is  confined  to  a  known 
and  well-defined  class  of  cases,  and  finding  that  the  act  has  ample 
matter  to  work  upon,  without  extending  it  to  cases  not  within  the 
purview  of  the  preamble, — ^is  it  not  more  reasonable  to  ascribe  to 
the  legislature  an  intention  only  to  introdace  the  important  amend- 
ments in  the  law,  which,  according  to  the  vicar's  construction  of 
Lord  TenterdevCs  Act,  will  be  introduced  by  it,  than  ^to  ascribe  to 
the  legislature  an  intention  (by  an  act,  the  preamble  of  which  de- 
fines its  limited  object)  to  introduce  indirectly  a  general  right  in 
laymen  of  prescribing  in  non  decimando  ? 

• 
The  reasoning  I  have  applied  to  a  general  claim  of  exemption  will 
apply,  mutatis  mutandis,  to  a  composition  real. 

Treating  the  case,  then,  as  unaffected  by  the  statute,  the  only 
question  which  remains  is,  whether  the  Plaintiff,  upon  the  evidence 
now  before  me,  has  proved  his  right  to  the  tithes  he  claims  by  the 
bill.  Upon  this  question,  I  may,  perhaps,  consider  myself  at  liberty 
to  use  the  disclaimer  of  the  rector  as  it  was  used  in 
Leaihes  v.  Nemtt  (a),  'so  far  as  to  give  the  Plaintiff  [  •213  ] 
the  particular  tithes  which  are  claimed  by  this  bill.  These 
tithes  are  clearly  due  to  some  person ;  and  the  rector,  to  whom  the 
occupier  says  they  belong,  having  disclaimed,  would  not  be  pe^ 
mitted,  in  any  other  proceeding,  to  claim  these  particular  tithes  to 
the  injury  of  the  occupier :   WilliaTM  v.  Jones  (6).    But  I  cannot 

(a)  S  £•.  &  Tod.  848.  (6)  Toange,  SS3. 

Vol.  I.  26 
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^ve  effect  to  the  disclaimer,  as  establishing  the  right  of  the  vicar  to 
the  tithes  ;  for  that  would  be  to  read  the  answer  of  one  Defendant 
as  evidence  against  a  co-defendant.  K  the  RaintiiT  had  determined 
to  avail  himself  of  the  rector's  disclaimer,  he  might  have  had  the 
benefit  of  it,  by  dismissing  the  bill  as  against  him,  and  exaimning 
him  as  a  witness.  It  would  then  have  appeared  whether  the  dis- 
claimer proceeded  upon  the  absence  of  any  original  title  in  the 
rector,  or  whether  tho  rector  had  not,  perhaps,  fallen  into  the  error 
of  supposmg  that  Lord  TtnterdeftCB  Act  was  a  bar  to  his  claim.  I 
must,  upon  principle,  try  the  question  of  right,  as  if  the  rector  weie 
not  a  party  to  the  record. 

Two  of  the  terriers  which  have  been  produced,  instead  of  estab- 
lishing, certainly  go  far  to  throw  doubt  upon  the  title  of  the  vic^r 
to  the  tithes  in  question.  Several  cases  have  been  adduced  with 
the  view  of  shewing,  that,  from  the  evidence  which  has  been  given, 
the  Court  is  bound  to  conclude  in  favour  of  the  vicar's  right.  In 
Cartwnght  v.  Bailey  (a),  the  receipt  of  all  the  small  tithes  by  the 
vicar  was  taken  to  be  proved,  with  the  exception  of  clover-seed  and 
rye-grass  seed,  the  titheable  matters  in  dispute  ;  and  these  being  of 
modem  introduction,  the  Court  said  it  was  not  possible  they  could 
have  been  reserved  at  the  time  of  the  appropriation  of 
[  *214  ]  the  rectory :  this  supposition  being  ^excluded,  the  infei^ 
ence  in  favour  of  the  vicar,  from  his  receipt  of  all  the 
other  iBmall  tithes,  was  allowed  to  prevail.  Jeremy  v.  8trangeway% 
(V)  was  hi  principle  the  same.  The  rector  had  immemorially  re- 
ceived all  the  small  tidies,  except  the  tithe  of  clover-seed,  and  the 
payment  of  that  tithe  to  the  impropriator  was  referred  to  the  mis- 
taken notion,  ^hich  had  been  entertained  even  in  courts  of  law,  that 
the  seed  followed  the  nature  of  the  grass.  The  judgment  of  th« 
Chief  Baron  in  K^nmcott  v.  Wation  (e)  is  very  elaborate ;  and  it 
cannot  be  read  without  seeing  that  the  opinion  of  the  Court  was, 
that  the  documentary  evidence  proved  the  right  of  the  vicar  to  all 
the  small  tithes  arising  within  the  parish,  irrespective  of  perception^ 
and  that  Constant  perception  of  the  tithes  by  the  viear  is  only  re- 

(a)  8  GwilL  938.  (6)  3  GwiU.  1173.  (c)  t  fift.  &  Ton.  690. 
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ferred  to  as  supporting  the  documentary  evidence.  The  tithes  of 
agistnieBt,  turnips,  and  potatoes,  are  treated  as  of  modern  introduc 
tion ;  and  the  title  of  the  vicar  to  these  tithes  is  founded  upon  his 
title  to  all  other  small  tithes  (a).  The  question  in  By  am  v.  Booth 
(J)  turned  upon  the  fact  of  whether  the  word  "  herbagium,"  used 
in  a  grant  from  the  Crown,  necessarily  meant  ^^  agistment."  The 
Court  considered  the  general  right  of  the  vicar  to  the  small  tithes 
established.  In  the  case  of  Willis  v.  Furrtr  (c),  a  question  arose 
whether  the  rector  had  not  in  fact  received  the  agistment  tithes 
which  the  vicar  claimed  ;  and  that  circumstance  prevented  the  Ghie^ 
Baron  from  deciding  the  point  to  which  his  dicta  apply ;  and  it 
distinguishes  that  case  from  the  present,  in  which  the  tithes  claimed 
by  the  vicar  have  been  received  by  no  one.  It  is  a  relief  to  met 
that  I  am  able  to  avoid  the  authority  of  the  dicta  of  the 
eminent  and  learned  Judge  who  decided  the  *case  of  [  *215  ] 
WUUb  v.  Farrer^  by  the  fact  that  he  offered  the  vicar  an 
issue,  or  the  dismissal  of  his  bill  with  costs. 

I  do  not  say,  that  no  case  can  be  produced,  in  which  perception 
by  the  vicar  of  all  the  small  tithes  which  had  been  paid,  as  distin- 
guished from  all  which  had  been  payable,  has  been  considered  suf- 
ficient evidence  of  the  vicar's  title  to  all  the  small  tithes ;  but  my 
conclusion  from  the  cases  is  this — ^that  the  Court  has  professed  to 
find  evidence  of  the  general  right  of  the  vicar,  independently  of  the 
inference  arising  from  mere  perception  of  some  titheable  matters ; 
or  the  perception  has  extended  to  all  the  small  tithes,  with  the  ex- 
ception of  some  tithes,  the  non-receipt  of  which  could  be  referred 
to  special  circumstances. 

Whatever  opinion  I  may  privately  entertain  of  the  vicar's  right 
m  this  case,  I  think  I  should  be  going  further  than  the  Court  has 
hitherto  gone,  if  I  were  to  hold  the  right  of  the  vicar  established 
on  the  evidence  now  before  me,  unless  I  am  to  give  effect  to  the 
rector's  disclaimer  in  aid  of  the  title  of  the  vicar  against  the  occu- 
pier ;  and  this,  as  I  have  said,  I  cannot  do  without  violating  an  im- 
portant rule  of  practice. 

(a)  See  Id.  694.  (d)  8  K«.  4  Ton.  716,  («)  S  Toi.  4  Jerr.  817. 
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I  will  give  the  Plaintiff  a  decree  for  an  account  of  the  particular 
tithes  claimed  by  this  bUl,  without  costs,  or  I  will,  if  the  Plaintiff 
desires  it,  reject  the  disclaimer,  and  the  use  I  might  make  of  it,  and 
direct  an  issue. 


[  •216  ]  •Cattell  v.  Cobrall. 

Noyemberd:  December  17. 

Each  of  two  original  suits  to  recover  the  same  sum  of  money  became  defective  by 
the  insolvency  of  a  party  who  was  Plaintiff  in  the  first  of  the  causes  and  a  De- 
fendant in  the  second  •,  the  Plaintiff  in  the  second  suit  not  being  a  party  to  the  first 
Boit:— J2«W,  that  the  defect  in  the  first  suit  was  not  remedied  by  a  supplemenUl 
bill  in  the  second  suit,  before  a  decree  was  obtained  in  that  suit. 

The  Plaintiff,  Thomas  Cattell^  as  the  vendor  of  certain  premises, 
obtained  a  decree  for  specific  performance  of  the  contract  of  sale 
against  the  Defendant,  Christopher  Corrally  the  purchaser,  and  also 
an  order  that  the  Defendant  should  pay  the  sum  of  460Z.,  the  re- 
sidue of  the  purchase-money,  into  Court;  and  in  November,  1840, 
the  same  was  paid  in  accordingly  to  the  credit  of  the  cause. 

On  the  21st  of  January,  1841,  the  Court  for  the  relief  of  In- 
solvent Debtors,  pursuant  to  the  act  1  &  2  Vict.  c.  110,  s.  37,  made 
an  order  vesting  the  estate  and  effects  of  the  Plaintiff,  then  a  priso- 
ner in  the  Fleet,  in  the  provisional  assignee.  On  the  8th  of  Feb- 
ruary, a  rule  nisi  was  made  for  the  appointment  of  S.  Beckt  to  be 
assignee  of  the  estate  and  effects  of  the  Plaintiff,  (section  45)  ; 
and,  on  the  17th  of  February  the  order  was  made  absolute,  and 
Becke  appointed  assignee. 

The  Defendant,  as  it  was  alleged,  on  the  9th  of  February,  1841, 
tendered  the  conveyance  to  the  Plaintiff,  then  still  a  prisoner  in  the 
Fleet,  for  his  execution,  but  he  refused  to  execute  it ;  and  notice  of 
motion  was  then  given  for  the  13th  of  February,  that  the  said  sum 
of  460Z.  might  be  ordered  to^e  paid  out  of  Court  to  the  Defend- 
ant. 
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After  the  decree  for  specifio  performance  was  made  in  this  suit, 
a  second  suit  was  instituted  by  one  Thomas  Rowlatt  against  Chris^ 
topher  Corrallj  Thomas  Cattellj  and  another,  wherein  Sowlatt 
claimed  to  be  entitled  to  the  purchase-money  of  the  pre- 
mises as  against  Thomas  "^  CatteU  ;  and,  after  his  insolven-  [  *217  ] 
cy,  Rotclattf  in  prosecution  cf  the  same  claim,  filed  a  sup- 
plemental bill  against  Becke,  the  assignee. 


Mr.  Temphj  for  the  Plaintiff,  Cattell,  required  that  the  motion,  of 
which  notice  had  been  given,  should  be  made  or  abandoned. 

Mr.  Sharpe,  for  the  Defendant,    Corrall^  said  that  the  suit  had 
become  defective  owing  to  the  insolvency  of ^  the  Plaintiff. 

The  motion  stood  over. 


Mr.  Temphj  and  Mr.  Anderdon,  insisted  that  the  motion  should 
be  disposed  of;  and  said  that  the  defect  arising  from  the  insolven* 
cy  of  Cattell^  had  been  sufficiently  supplied  by  the  original  and 
supplemental  bills  filed  by  RowlatU  The  first  bill  by  Rowlatt  was  sup- 
plemental to  the  original  suit  of  Cattell;  and  the  second  bill  by  Row- 
latt was  therefore  supplemental  to  both  suits  ;  the  case  was  thus  per- 
fected by  having  all  the  parties  before  the  Court.  The  Defendant  had 
moreover  treated  the  suit  of  Rowlatt  as  supplemental  to  his  own,  by 
intituling  the  notice  of  motion  in  all  the  causes. 

Mr.  Sharps^  and  Mr.  Bird^  contended  that  the  defect  in  the  origi- 
nal cause  could  only  be  remedied  by  a  supplemental  bill  in  the  same 
cause,  or  by  a  decree  in  the  causes  instituted  by  Rowlatt  that  the  title 
of  Rowlatt  was  wholly  denied,  and  nothing  but  an  adjudication 
in  his  favour  could  give  him  any  interest  in  this  cause,  to  which  he 
was  prirn^  facie  a  stranger. 

•Mr.  Temple,  in  reply,  referred  to  cases  in  which  the     [  •218  ] 
Court,  having  before  it  all  parties  claiming  an  interest  in 
the  gabject  in  question^  will,  for  many  purposes,  act  before  decree. 
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Vice  Chancblloe  : — 

The  object  of  the  motion  is  to  deal  with  funds  which  stand  to  the 
credit  of  the  cause  in  which  Oattell  is  the  Plaintiff.  There  is,  at  pres- 
ent, no  proceeding  by  any  party  in  the  suit  instituted  by  CatteUj  or 
by  the  assignee  of  Oattdl^  to  remedy  the  defect  occasioned  by  his 
insolvency.  I  am  informed,  and  it  is  not,  in  fact,  denied,  that  the  title 
of  Rowlatt  is  disputed  ;  and  I  cannot,  therefore,  before  any  decree  is 
made  in  his  cause  establishing  that  title,  consider  or  treat  him  as  a  per- 
son whose  suit  has  remedied  the  defect  in  the  cause  of  Oattell  v.  Car- 
rail,  in  which  he  is  not  a  party.  I  must  assume  it  to  be  possible,  that, 
at  the  hearing  of  the  causes,  in  which  Bowlatt  is  Plaintiff,  his  bills 
may  be  dismissed  ;  and  in  that  case,  the  cause  of  Oattell  y.  CorraU 
will  remaiii  defective,  as  it  was  before  the  supplemental  bill  of  Bowlatt 
was  filed,  and  as  it  still  is.  I  cannot,  on  the  other  hand,  permit  Car- 
rail  to  make  the  insolvency  of  Oattell  a  reason  for  suspending  indefi- 
nitely his  present  motion  ;  and  as  he  may, by  the  practice  of  the  Court 
file  a  bill  to  make  the  cause  of  Oattell  v.  Oorrall  perfect,  I  shall  re- 
quire him  to  do  so  forthwith,  or  entertidn  the  application  of  the  other 
parties  to  be  relieved  from  the  pendency  of  the  notice.  I  do  not  at 
present  give  any  opinion  upon  the  question  of  whether  a  decree  must 
be  made  in  a  smtby  OorraU  against  the  assignees  of  Cattell  to  perfect 
the  suit  of  Oattell  v.  Oorrall  before  the  pending  motion  can  be  enter- 
tiuned,  or  whether  the  appearance  of  the  assignee  will  be  sufficient 
for  that  purpose. 


[  •219  ]         •Perkins  v.  Bbadlby. 

1841 :  December  23.    1142  :  Janaarj  IS.  14,  18,  22. 

Alignment  of  funds  hj  a  prisoner  on  a  charge  of  felonj,  to  secure  payment  on  an 
antecedent  debt,  and  costs  to  be  incorred  in'^his  defence,  established,  notwithstand* 
ing  his  subsequent  couTiction. 

A  solicitor,  who  prepared  a  deed  of  charge  on  behalf  of  the  mortgagor  and  mort- 
gagee, held  to  have  notice  of  that  incumbrance  on  the  occasion  of  taking  a  subse- 
quent mortgage  of  ^ the  same  property  to  himself. 

A  insisted  by  his  answer,  that  B.,  a  claimant  of  the  property  in  question,  should  he  a 
party ;  B*  on  being  made  a  party  stated  by  his  answer  that  he  had  giren  notice  of 
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disclaimer  to  A.  before  the  suit  began,  bnt  did  not  enter  into  evidence :  the  Court 
cannot  determine  the  question  of  costs  on  the  answers*  bnt  maj  direct  an  enqnirj 
to  ascertain  when  the  notice  of  disclaimer  was  given. 

The  Bank  of  England  ought  not  to  be  made  a  partj  to  a  suit  for  the  purpose  of  giv- 
ing effect  to  a  charge  upon  stock  standing  in  the  name  of  a  felon  convict 

The  Attorney-General  on  behalf  of  the  Crown— -defendant  in  a  suit,  claiming  an 
interest  in  the  goods  of  a  felon  convict,  the  subject  of  the  suit,  against  purchasers 
for  value,  and  failing  in  that  claim,  is  not  entitled  to  his  costs  out  of  the  fund,  as  a 
matter  of  course. 

Henby  Perkins  was  on  the  13th  of  February,  1838,  entitled  to  a 
sum  of  675Z.  3i  per  cent.  Reduced  Annuities,  then  standing  in  his 
name  ;  and  being  in  prison  on  a  charge  of  felony,  he,  by  indenture 
of  that  date,  in  consideration  of  251.  paid  or  advanced  for  his  use, 
and  of  a  further  sum  of  25Z.  to  be  also  advanced  to  or  for  him,  cov- 
enanted to  pay  501.  to  the  defendant  ff.  BrctdUy,  on  the  26th  of 
the  same  month,  and  assigned  the  said  stock  to  secure  such  payment. 

Henry  Perkins  was  also  indebted  to  the  Plaintiff  in  the  sum  of 
4282.  lis.  for  money  lent ;  and,  on  the  2ith  of  February,  1838,  by 
an  indenture  of  that  date,  he  assigned  the  same  stock  to  the  Plain- 
tiff, upon  trust,  in^the'first  place  to  pay  the  said  502.,  interest,  costs, 
charges,  and  expenses  so  due  and  owing  to  the  Defendant  J3ra<2Zey  ; 
and  then  upon  trust,  in  case  default  should  be  made  in  payment  of 
the  said  sum  of  4282.  IT^.,  on  the  Srd  of  March,  then  next,  to  pay 
and  satisfy  the  same,  and  pay  the  costs  of  the  indenture,  and  all 
other  costs,  charges,  and  expenses  incurred  by  the  Plaintiff  owing  to 
the  non-payment  of  his  said  debt,  and  subject  thereto,  in  trust  for 
Henry  Perkins^  his  executors,  administrators,  or  assigns. 
This  indenture  was  prepared  by  the  Defendant  *  Bradley,  [  *220  ] 
as  the  solicitor  both  of  the  Plaintiff  and  of  Henry  Per- 
kine. 

A  distringas  was  laid  upon  the  stock,  on  behalf  of  the  prosecutors, 
but  on  application  to  the  Court  of  Exchequer  by  Henry  Perkins^ 
the  Defendant  Bradley  acting  as  his  solicitor,  the  Lord  Chief  Bar- 
on, on  the  7th  of  March,  ordered  the  distrin|(as  to  be  removed,  with 
costs  to  be  paid  by  the  parties  at  whose  instance  it  had  been  sued 
out.     On  the  same  day,  by  the  advice  of  the  Pefendant  Bradley^ 
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the  Plaintiff  wrote  co  Henry  Perkins^  and  desired  him  to  sign  a 
power  of  attorney  authorizing  the  Defendant  Bradley  to  sell  the 
said  stock  or  any  part  thereof,  and  such  an  instrument  was  accord- 
ingly executed  by  Henry  Perkins  on  the  8th  of  March.  On  the 
12th  of  March  the  Defendant  Bradley,  by  virtue  of  the  power  of 
attorney,  sold  out  6002.  stock  (part  of  the  said  6752.),  and  received 
the  proceeds,  amounting  to  6052.  2«.  6d. 

On  the  14th  of  March,  Henry  Perkins^  by  indorsement  upon  the 
indenture  of  the  13th  of  February,  charged  the  stock  and  funds 
therein  comprised  with  the  further  sum  of  502.  and  interest,  and' 
also  with  all  further  sums  in  which  Henry  Perkins  might  become  in- 
debted to  the  Defendant  Bradley,  so  that  the  principal  monies  to  be 
thereby  secured  should  not  together  exceed  1002.  On  the  same 
day,  Perkins  signed  a  letter  addressed  to  the  Defendant  Bradley, 
authorizing  him  to  pay  over  unto  his  brother  (the  Plaintiff)  any 
money  that  might  be  in  Bradley* s  hands  belonging  to  Perkins  first 
deducting  thereout  all  money  due  and  owing  to  Bradley  from  Per- 
kins, and  any  costs  Bradley  might  incur  ^^  respecting  holding  the 
same.''  • 

[  ^221  ]         On  the  21st  of  March,  1838,  at  Cambridge,  *Henry 
Perkins  was  tried  and  convicted  of  felony,  and  received 
sentence  of  transportation  for  fifteen  years. 

The  Plaintiff  filed  his  bill,  which  was  afterwards  amended,  and  as 
amended  was  against  f.  Bradley,  the  Bank  of  England,  the  Corpora, 
tion  of  Cambridge,  and  the  Attorney-  General.  The  bill  prayed  that 
an  account  might  be  taken  of  the  monies  by  the  indenture  of  the  13  th  of 
February,  1838,  secured  to  be  paid  to  the  Defendant  Bradley,  and 
of  the  monies  received  by  him  from  the  sale  of  the  stock,  and  that 
he  might  be  decreed  personally  to  pay  what  should  be  due  from  him 
on  the  balance  of  such  accounts ;  that  the  indenture  of  the  14th  of 
March  might  be  declared  fraudulent  and  void ;  that  an  account 
might  be  taken  of  what  was  due  to  the  Plaintiff  on  the  security  of 
the  indenture  of  the  24th  of  February,  1838,  and  that  the  same 
might  be  paid  out  of  the  monies  due  from  the  Defendant  Bradley^ 
and  the  752.  stock  remaining  iu  the  Bank ;  and  that  the  Bank 
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znigh^i  be  restrained  from  transferring  or  permitting  the  transfer  of 
the  said  751.  stock,  or  the  payment  of  the  dividends  to  any  person 
on  behalf  of  the  Crown,  or  to  the  Corporation  of  Camhridgej  or  to 
any  person  except  the  PlaintiflF;  and  that  the  Defendant  Bradley 
might  likewise  be  restrained  from  paying  over  the  balance  to  any 
person  except  the  PlaintiflT, 

The  Defendant  Bradley^  by  his  first  answer  filed  in  August,  1838, 
claimed  to  retain  out  of  the  6057.  28.  6i.  his  said  debt,  the  costs 
secured  by  the  deeds,  the  costs  which  he  claimed  to  retain  by  virtue 
of  his  lien,  as  solicitor  of  Henry  Perkins^  certain  costs  which  he 
stated  were  specially  directed  by  Senry  Perkins  tb  be  retained, 
and  the  costs  of  the  suit ;  and  he  submitted,  that  he  could  not 
safely  dispose  of  the  residue  without  the  direction  of  the 
Court,  by  reason  that  Perkins  was  a  felon  •convict ;  and  [  *222  ] 
that,  on  the  21st  of  March,  1838,  the  Defendant  had  re- 
ceived a  notice  in  writing,  signed  by  the  coroner  of  the  borough  of 
Cambridge,  on  behalf  of  the  mayor,  aldermen,  and  burgesses  of  the 
said  borough,  not  to  part  with  any  monies  or  eflfects  of  Perkins^  and 
claiming  the  same  as  their  property  under  tho  grant  of  the  Grown ; 
and  that,  on  the  oOth  of  April,  1838,  he  had  received  notice  from 
the  solicitors  of  the  Plaintiff  of  the  indenture  of  the  24th  of  Feb- 
ruary, and  requiring  immediate  payment  of  the  amount  thereby  ex- 
pressed to  be  secured.  The  Defendant  submitted,  that  the  remain- 
ing 151,  stock  was  subject  to  his  said  claims ;  and  stated,  that  he 
did  not  know  whether ^here  was  any  consideration  for  the  assign- 
ment of  the  24th  of  February  to  the  Plaintiff.  The  Defendant 
stated,  that,  after  payment  of  his  debt  and  costs,  there  would  re- 
main a  balance  of  3872.  in  his  hands :  he  submitted,  that  the  Oorpo- 
ration  of  Cambridge  ought  to  be  made  parties. 

The  Defendant,  Bradley ^  by  his  answer  to  the  amended  bill,  said, 
that,  on  the  24th  of  February,  the  Plaintiff  knew  that  he  (Bradley) 
had  undertaken  tho  defence  of  Perkins^  and  to  advance  money  for 
that  purpose  upon  the  faith  of  being  paid  out  of  the  stock,  which 
was  the  only  property ;  that,  on  the  7th  of  March,  immediately 
after  the  distringas  was  ordered  to  be  removed,  the  Defendant  in^ 
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formed  the  Plaintiff;  and  the  father  of  the  Plaintiff,  in  conrersation 
with  them,  that  a  power  of  attorney  onght  to  be  executed,  and  the 
stock  sold  out ;  and  the  Defendant  stated,  that  the  understanding 
was,  that  thereout  all  costs  of  defending  Perkins  should  be  paid  ; 
and  he  submitted,  that,  notwithstanding  the  priority  of  date,  the 
security  of  the  Plaintiff  was  subject  to  the  said  claims  of  the  De- 
fendant.    The  Defendant  also  said,  be  was  informed  that  the  Car- 

doration  of  Cambridge  had  withdrawn  their  claim ;  but 
[  ^228  ]     he  had  received  •no  notice  of  such  withdrawal,  except 

from  the  answer  of  the  Corporation  in  this  cause,  and 
observations  n^ade  in  the  reports  of  the  proceedings  of  the  town 
council  of  Cambridge.  The  bills  of  costs  were  set  out  in  the  sche. 
dule  to  the  answer,  and  consisted  of  the  costs  of  the  deeds,  of  the 
suit  in  the  Exchequer  by  the  prosecutors,  and  of  the  defence  of 
Perkins  on  the  criminal  charge. 

The  Corporation  of  Cambridge^  by  their  answer,  said,  on  the 
21st  of  March,  they  gave  notice  to  the  Defendant  BradUy,  that 
the  monies  and  effects  belonging  to  Senrg  PerkinSy  that  day,  con- 
victed of  felony  at  the  assizes  [court]  of  oyer  and  terminer,  and 
general  gaol  delivery,  for  the  county  of  Cambridge,  were  the  pro- 
perty of  the  Corporation  as  grantees  of  the  Crown  ;  that  they  were 
informed,  by  a  letter  dated  the  14th  of  April,  from  the  Lords  Com- 
missioners of  the  Treasury,  that,  on  the  authority  of  a  case  decided 
in  the  Court  of  Exchequer  (a),  they  were  not  entitled  to  the  stock; 
and  immediately  on  the  receipt  of  that  letter,  they  gave  notice  to 
Bradley y  that  they  withdrew  their  claim ;  and  they  disclaimed  all 
interest  in  the  matters  in  question  in  the  auit,  and  claimed  their 
costs  thereof. 

The  answer  of  the  Attomey-Q-entral  said,  that  he  was  a  stranger 
to  the  matters  in  question,  and,  on  behalf  of  her  Mfgesty,  claimed 
all  such  right. and  interest  in  the  premises  as  he,  on  behalf  of  her 
Majesty,  should  appear  to  have  therein ;  and  prayed  that  the  Court 

(a)  2^  JCm^  T.  Osj^ptfT,  6  SPrioe,  S17. 
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woald  takd  care  of  the  rights  and  interests  of  her  Majesty  m  the 
same. 

The  evidence  entered  into,  so  far  as  it  was  material,  was  to  the 
effect  of  the  foregoing  statement  (a). 

•Mr.  Sharptj  and  Mr.  Q.  L.  Rmsdlj  for  the  Plaintiff,  [  '224  1 
on  the  validity  of  his  security,  as  against  the  Grown, 
cited  BlachBtone^s  Gommentaries  (6),  and  Shaw  v.  Bran  (c). 
The  Bank  of  England  was  a  party,  and  might  either  be  directed  to 
transfer  the  remaining  stock,  or  to  permit  a  transfer  to  be  made  by 
sach  person  as  the  Gourt,  under'  the  act  4  &  5  Will.  4,  c.  23  (<2), 
should  direct. 

Mr.  Keny(m  Parker^  and  Mr.  Setkerington,  for  the  Defendant 
Bradley^  insisted  on  the  several  grounds  of  claim  stated  by  his  an- 
swers. 

Mr.  Wray^  for  the  AUomey-Q-eneral. 

The  right  of  the  Grown  to  the  goods  of  a  felon  is  inchoate  on  the 
commission  of  the  act  of  felony :  there  is  an  immediate  ri^t  to 
have  an  inventory  taken,  and  although  the  felon  and  his  family 
must  be  sustained  out  of  the  goods  until  hb  conviction,  yet,  subject; 
to  the  necessary  expense  of  their  sustenance,  the  title  acquired  by 
-the  Grown,  on  the  conviction,  has  relation  back  to  the  time  of  the 
act  committed :  SawkM  Pleas  of  the  Grown  (e) ;  J<me9  v. 
AAurst  (/).  The  statute  Be  CataUis  Fehmmpa  (^)  enacts  that 
none  taken  for  felony,  for  which  he  shall  be  imprisoned,  shall  be  dis- 
seised of  his  lands  or  chattels,  until  he  be  convicted  thereof;  but  as 
soon  as  be  is  taken,  his  tenements  and  chattels  shall  bo  viewed  by 
the  sheriff,  and  oiher  officers  of  the  king,  a]>d  lawful  men,  and  in- 
vei^ried    and    kept    by  the  bailiff  of  him  that  is  so  taken, 

(a)  Aota,  pp.  219,  220.  (6)  4  VoL  pp.  267,  98S.  (c)  1  Stark,  320. 

(d)  An  act  for  the  amendment  of  the  la^  lelative  to  the  escheat  and  forfeiture  of 
real  and  personal  property  holden  in  tmst. 
it)  Book  iL  c  49 ;  Forfeitore,  m.  88,  84,  86. 
(/)  18  Vin.  Ab,  p.  4il ;  lii  FoiMvn  (P),  pL  •. 
{g)  Incert.  Tem. 
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[  *225  ]  who  shall  give  surety  to  the  justices  of  the  chattels  or  the 
price ;  saying  to  the  accused  and  his  family  their  necessa- 
ries, as  long  as  he  shall  be  imprisoned,  and  his  reasonable  estover ; 
so  that  whenhe  is  convicted  the  residue  of  his  chattels  beyond  his  estover 
(residuum  catallorum  ultra  estoverium)  may  remain  to  the  King,  with 
the  year  and  day  of  his  lands. 

The  time  and  circumstances  under  which  the  assignments  or  mort- 
gages of  the  funds  in  question  were  made,  together  with  the  letter 
of  the  14th  of  March,  which,  as  a  contemporaneous  document,  must 
be  considered  a  part  of  the  same  transaction,  raise  strong  grounds 
to  suspect  that  the  assignment  to  the  Plaintiff  was  not  made  bona 
fide.  The  Queen,  to  enforce  her  right  by  forfeiture,  is  equally  with 
any  other  party  entitled  to  the  benefit  of  the  statute  13  Eliz.  (a). 
Pauneefoofs  case  (b^;  Morewoodv,  Wilkes,  (c). 

It  is  the  duty  of  the  Court  to  protect  the  right  of  the  Crown  ; 
and.  if  the  validity  of  the  assignment  to  the  Plaintiff  is  to  depend 
upon  the  existence  of  consideration,  an  inquiry  should  be  directed, 
whether  any  consideration  actually  passed.  The  Attorney-General^ 
of  necessity,  must  be  ignorant  of  the  facts,  and  cannot  be  prepared 
to  meet  the  evidence  which  the  parties  claiming  under  the  felon 
may  produce. 

« 
[The  Viee- Chancellor  suggested,  that  no  question  appeared  to  be 

raised  in  the  cause  with  respect  to  which  any  inquiry  could  be  di- 
rected.] 

The  inquiry  should  be,  under  what  circumstances,  and 
[  '226  ]     for  what  consideration,  the  several  instruments,  •and  the 
power  of  attorney,  in  the  pleadings  mentioned,  were«Bz- 
ecuted,  with  liberty  to  report  special  circumstances. 

Mr.  Blunty  for  the  Corporation  af  Cambridge. 

(a)  Cap.  6.  (6)  Patmo^/boi  t.  Bhmt^  reportid  in  Tvyne'g  OaM,  3  Bep.  SS. 

(c)  6  Car.  ft  P.  144. 
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The  Corporation  withdrew  their  claim,  and  gave  notice  thereof 
to  Bradley  before  he  answered  to  the  original  bill,  and  long  before 
the  amendment  of  the  bill  by  which  the  Corporation  were  made 
parties :  they  afterwards  put  in  a  disclaimer ;  and  the  Plaintiff  un- 
necessarily filed  a  replication  to  the  answer  and  disclaimer.  Wil- 
Kama  y.  Longfellow  (a).  The  Court  must  take  the  answer  to  be 
true  on  the  question  of  costs,  as  it  is  not  contradicted  by  any  evi- 
dence ;  and,  upon  looking  at  the  answer,  it  is  obvious,  that  the  costs 
of  the  Corporation  must  be  paid  by  the  Plaintiff,  whatever  right 
the  Plaintiff  may  have  to  recover  them  over  against  other  parties. 

Mr.  LoftuB  Wifftam,  for  the  Bank  of  England. 

The  Bank  is  not  a  trustee.  The  only  purpose  for  which  the 
Bank  can  be  made  a  party  in  suits  relating  to  stock  is,  to  obtain 
discovery  or  an  injunction.  The  decree  of  the  Court  may  decide 
to  whom  the  stock  belongs ;  and  the  Bankj  without  being  a  party 
to  the  suit,  would  permit  a  transfer  to  be  made  ;  or,  in  a  proper 
case,  the  Court  will,  under  the  trustee  act  (5),  appoint  a  person  to 
transfer  the  stock.  No  decree  can  be  made  against  the  Bank, 
which  is  not  the  stockholder,  but  b  merely  the  book-holder. 

Mr.  Sharpe,  in  reply. 

There  is  no  authority  for  the  proposition,  that  the 
Crown  has  an  inchoate  right  to  the  goods  of  a  *felon  be-  [  *227  ] 
fore  conviction.  The  title  of  the  Crown  only  arises  up* 
on  conviction,  and  there  is  no  relation  back  with  respect  to  personal 
property.  There  is  no  suggestion  of  any  case,  which  would  render 
it  proper  to  direct  an  inquiry  ;  and  without  such  a  case,  it  would  be 
unjust  to  direct  the  inquiry  at  the  request  of  the  Crown ;  for  what- 
ever the  result  might  be,  the  Crown  would  not  bear  the  costs  of  it. 
The  costs  of  the  Corporation  of  Cambridge  cannot  properly  fall  up- 
on the  Plaintiff;  for  they  were  necessary  parties,  according  to  the 
statement  in  the  first  answer  of  Bradley ^  which  was  put  in  long  af- 

(o)  8  Atk.  68>.  (6)  1  WilL  4,  c.  60. 
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ter  the  alleged  withdrawal  of  claim,  but  contained  no  intimation  of 
the  alleged  counter  notice.  The  Corporation  have  made  no  attempt 
to  prove  the  fact,  that  they  gave  such  counter  notice,  and  it  is  deni- 
ed b;  the  answer  of  BrabUy.  These  Defendants  may  be  entitled 
to  have  this  question  determined,  as  between  themselves,  but  the 
Plaintiff  can  have  no  interest  in  it,  and  therefore,  he  has  no  need 
to  be  a  party  in  the  inquiry. 


Vice-chancellor,  after  stating  the  facts  : — 

The  circumstance,  that  the  amount  of  the  fund  in  dispute  is 
insuflScient  to  answer  the  several  demands  which  are  made  upon 
it,  will  render  it  necessary  to  con»der  the  questions  of  priority 
that  arise  between  the  Plaintiff  and  the  Defendant,  Henry  Bradley^ 
unless  the  claim  which  is  made  on  behalf  of  the  Grown  can  be  es- 
tablished. 

To  the  argument,  that  a  colourable  alienation  of  goods  by  a  per- 
son under  a  charge  of  felony,  for  the  purpose  of  avoiding  a  forfeit- 
ure, would  be  fraudulent  and  void  as  against  the  Grown, 
[  *228  ]  I  assent ;  but  it  is  a  principle  *which  is  well  settled,  that, 
in  the  case  of  goods  and  chattels,  the  forfeiture  has  rela- 
tion only  to  the  time  of  conviction  (a).  The  forfeiture  is  by  con- 
viction (&)  ;  a  rule  which  is  inconsistent  with  the  proposition,  that 
all  the  prior  dealings  of  the  felon,  after  the  commission  of  the  act, 
or  after  he  was  under  the  charge  of  felony,  are  to  be  overreached 
by  hifl  subsequent  conviction.  This  conclusion  does  not  rest  merely 
on  principle,  but  is  clear  upon  several  authorities.  It  is  laid  down 
by  Sir  William  BlackBtxme  ((?),  that  the  accused  person  may  sell 
his  goods  for  the  sustenance  of  himself  and  family  between  the  fact 
and  conviction ;  and  the  reason  he  assigns  is,  that  *^  personal  proper- 
ty is  of  so  fluctuating  a  nature,  that  it  passes  through  many  hands 
in  a  short  time ;  and  no  fiuyer  could  be  safe,  if  he  were  liable  to* 

(a)  Hawk.  PL  Cr.,  b.  8,  c.  49,  (of  Forfeiture),  ss.  18.  SO. 

(h)  Go.  Litt  391.  a.  (c)  4  Bl.  Com.  aS7, 3SS, 
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Tetarn  the  goods  which  he  had  fairlj  boaght,  provided  any  of  the 
prior  vendors  had  committed  a  treason  or  felony ;  yet"  it  is  added, 
^^  if  they  be  coUusively  and  not  bona  fide  parted  with,  merely  to  de- 
firaad  the  Crown,  the  law  (and  particularly  the  statute  IS  Eliz. 
c.  6.)  will  reach  them."  And,  comparing  the  efiect  of  the  forfeit- 
ure upon  a  trust  with  its  effect  upon  a  legal  interest,  it  is  said, 
*^  The  trust  of  a  term  granted  by  a  man  for  the  use  of  himself,  his 
irife  and  children,  is  liable  to  be  forfeited,  if  fraudulently  made 
with  an  intent  to  avoid  a  subsequent  forfeiture ;  but  that  it  shall  be 
forfeited  so  far  only  as  it  is  reserved  for  the  benefit  of  the  party 
himself,  if  made  bona  fide,  whether  before  or  after  the  marriage, 
for  good  consideration  without  fraud,  which  is  to  be  left  to  a  jury  on 
the  whole  circunratances  of  the  case,  and  shall  never  be  presumed 
by  the  Court  where  it  is  not  expressly  found  (a)."  In  the  case  of 
Jone$  V.  Ashurst^  where  a  bill  of  sale  made  by  a  pris- 
oner charged  with  robbery,  to  the  intentt  to  *make  pro-  [  *229  ] 
vimon  for  his  son,  was  ruled  fraudulent  by  JBoltj  C.  J., 
it  is  said,  by  the  same  authority,  that  *^  a  sale  bona  fide,  and  for  a 
valuable  consideration,  had  been  good,  because  the  party  had  pro- 
perty in  the  goods  till  conviction,  and  ought  to  be  reasonably  sus- 
tained out  of  them."  And,  in  Shaw  v.  Branj  Lord  JElienboraugk, 
holding  it  necessary  to  shew  the  consideration  for  a  deed  executed 
by  a  party  on  the  eve  of  his  trial  for  a  capital  assault,  adds,  '^  If 
there  had  been  a  good  consideration,  the  assignment  would  have 
been  valid,  although  the  object  was  to  avoid  a  forfeiture." 

The  right  of  the  Crown  to  an  inventory  does  not  of  any  necessity 
involve  the  larger  right  which  is  now  contended  for— the  right  to 
the  property  itself  before  conviction.  The  taking  of  an  inventory  is 
merely  a'precautionary  step,  and  is  not  inconsistent  with  the  rule  of 
law  which  I  have  referred  to.  Sut  it  was  said,  that  the  plain  infer- 
ence to  be  drawn  from  the  expression  found  in  the  authorities,— that 
a  felon  may  sell  goods  for  the  sustenance  of  himself  or  his  family, 
— ^ia,  that  it  is  not  competent  for  him  to  sell  or  alienate  his  property, 

(a)  Hawk.  PL  Cr.,  b.  2,  c.  49.  s.  U. 
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except  for  sustenance.  I  do  not  concur  in  this  explanation.  The 
meaning  of  the  expression  appears  to  me  to  be  this — that  inasmuch 
as  the  forfeiture,  if  it  attached  before  conviction,  would  prevent  the 
felon  from  selling  or  alienating  his  goods  for  any  purpose,  the  cir- 
cumstance, that  he  might  clearljsell  for  sustenance  until  conviction, 
proved  the  rule  that  there  is  no  forfeiture  until  then.  The  authori- 
ties are,  however,  perfectly  sufficient  to  establish  that  principle. 

In  the  present  case,  the  assignment  of  the  fund  was  made  for 
value.    The  debt  to  the  Plaintiff,  which  was  the  consideration  for  the 

assignment  to  him,  is  proved  ;  and  there  is  no  doubt  that 
[  *^230  ]     the  costs  of  the  defence,  and  *of  the  other  proceedmgs, 

which  formed  the  consideration  for  the  charge  of  Brad* 
ley,  were  actually  incurred.  Fraud  cannot  possibly  be  imputed  from 
any  thing  which  appears  upon  the  evidence.  On  the  part  of  the 
Crown,  it  is  said,  howevw,  that  I  ought  to  send  the  case  to  an  in. 
quiry.  If  I  directed  such  an  inquiry,  and  the  Master,  on  the  pres- 
ent evidence,  were  to  find  that  the  assignment  was  not  made  bona 
fide,  I  should  be  bound  to  overrule  the  Master's  report,  if  it  were 
excepted  to.  No  facts  are  suggested,  upon  which  any  matter  for 
inquiry  can  arise  ;  and  I  am  not  aware  of  any  principle  upon  which 
the  Grown,  or  any  other  party,  is  entitled  to  ask  for  an  inquiry  upon 
no  other  ground  than  the  possibility  that  some  fact,  of  which  there 
is  at  present  no  knowledge  or  indication,  may  happen  to  be  elicited 
in  their  favour.  I  must  treat  the  case  of  the  Plaintiff,  upon  the 
assignment,  as  proved. 

The  question  then  is,  what  are  the  priorities  of  the  several  claims 
which  are  made  ?  The  first  charge  is  that  which  is  created  by  the 
mortgage  of  the  13th  of  February ;— with  respect  to  this  there  is  no 
question.  The  second  mortgage,  in  point  of  time,  is  that  created 
by  the  assignment  to  the  Plaintiff  of  the  2l8t  of  February.  This 
deed  was  prepared  by  Bradley ^  as  the  solicitor  of  all  the  parties ; 
and  to  relieve  him  from  the  legal  effect  of  the  knowledge  which  he 
thus  acqiured,  the  Court  must  intend  him  to  have  forgotten  the  trans- 
action when  he  took  the  subsequent  security  to  himself  on  the  14th 
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of  March.  But  I  cannot  consider  Bradley  as  being  then  ignorant 
of  the  assignment  to  the  Plaintiff.  *'  It  might  fall  to  be  considered," 
says  Lord  Eldon  in  Mountfotd  v.  Scott  (ji)^  ^^  whether  one  transac- 
tion might  not  follow  so  close  upon  the  other,  as  to  render 
it  impossible  to  give  a  *man  credit  for  having  forgotten  it  [  *281  ] 
I  should  be  unwilling  to  go  so  far  as  to  say,  that  if  an  at- 
torney has  notice  of  a  transaction  in  the  morning,  he  shall  be  held  in 
a  court  of  equity  to  have  forgotten  it  in  the  evening ;  it  must  in  all 
cases  depend  upon  the  circumstances."  Having  the  first  charge 
upon  the  fund, — the  agent  of  the  parties  in  the  sale  of  the  stock, 
and  by  that  means  having  actual  possession  of  a  great  part  of  the 
property ,-«the  attorney  for  the  prisoner  in  his  defence,  and  looking, 
as  he  says,  to  the  same  fund,  for  payment  of  his  costs — ^I  must  con- 
sider Bradley  as  having  notice  of  the  assignment  of  the  21st  of  Feb- 
ruary ;  and  that  assignment  must  therefore  constitute  the  second 
charge  upon  the  fund,  unless  it  is  displaced  by  some  other  of  the 
claims  upon  which  Bradley  has  insisted. 

The  first  answer  of  Bradley  rested  his  case  upon  the  general  lien 
of  a  solicitor ;  but  the  lien  which  a  solicitor  has  upon  a  realized  fund 
is  not  a  general  lien,  but  only  a  lien  for  the  costs  of  the  suit  in  which 
the  fund  was  recovered.  Bozon  v.  Rolland.(h)  [1]  Bradley  c^kU^ 
not  have  any  general  lien  upon  this  fund ;  and  even  if  he  had,  his 
lien  could  not  extend  farther  than  to  so  much  of  the  fund  as  belonged 
to  Perkiniy  except  it  may  be  said,  that  in  the  proceeding  to  remove 
the  distringas,  which  was  for  the  benefit  of  all  parties,  he  must  be 
taken  to  be  the  solicitor  of  all  parties,  including  himself.  As  against 
Henry  Perkins,  however,  each  of  the  parties  would  be  entitled  to 
add  the  costs  he  incurred  in  removing  the  distringas  to  the  amount 
of  his  debt,  and  so  charge  them  upon  the  residue  of  the  fund.  But 
at  the  time  this  proceeding  took  place,  the  fund  was  more  than  suf- 
ficient to  satisfy  the  first  charge  upon  it,  and  also  the  amount  then 

(o)  T.  &  B.  2Sa  (6)  4  Myl.  &  Cr.  854. 

[1]  The  attorney,  in  an  action  at  law,  has  a  lien  upon  tho  jadgment  reooTcredi  for 
hii  taxable  cofti,  bat  sach  lien  extends  no  farther  than  the  costs  in  the  identical  ac- 
Hon.  Fhimppi  o.  Stagg,  9  Edw.  V.  C.  B.  lOS.  See  Donkin  t.  VaadenbniKfa,  1 
Paige  B.  SSS.    WflUiis  t.  Pattwnan,  4Baib.  8.  C.  B.  47. 
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due  to  the  plaintiff,  which  is  the  aecond  incumbrance  ia 
[  *232  ]     respect  of  *date  ;  and  I  think  the  justice  of  the  case  will 

be  attained  by  placing  the  costs  of  removing  the  distrin- 
gas, in  the  situation  of  a  third  charge  upon  the  fund. 

In  the  answer  of  the  Defendant  Bradley  to  the  amended  bill,  a 
further  case  is  supposed  to  be  found ;  for  it  is  there  said,  that  there 
was  an  understanding  (not  intimating  with  whom,  or  in  whose  mind  it 
existed)  that  the  costs  which  he  claims  should  be  paid  out  of  the 
fund*.  This  case — found,  for  the  first  time,  in  the  Defendant's  sec- 
ond answer,  and  expressed  by  a  professional  man  in  such  vague  and 
indefinite  language — ^is  entitled  to  very  little  weight,  unless  support- 
ed by  clear  and  distinct  evidence.  For  this  evidence  I  am  referred 
to  the  deposition  of  James  Perkim^  a  witness  for  the  Plaintiff;  but 
bis  evidence  is  vague,  and  obviously  inaccurate  ;  and  the  inference 
which  the  Defendant  would  desire  that  I  should  draw  from  one  part 
of  the  deposition  of  the  witness,  is  destroyed  by  another  part  of  it, 
from  which  it  is  plain  that  he  is  speaking  of  something  that  took  place 
previously  to  the  meeting  of  the  7th  of  March,  when  the  understand- 
ing is  siud  to  have  originated. 

The  Bank  of  England  was  not  a  necessary  party,  and  therefore 
the  costs  of  the  Bank  must  be  borne  by  the  Plaintiff.  Nothing  can 
be  more  comprehensive  in  its  terms  than  the  act  (a),  which  was  pass- 
ed for  the  purpose  of  relieving  both  the  Bank  and  the  suitor  from  the 
necessity  of  the  Bank  being  before  the  Court. 

It  has  been  argued,  that  on  the  question  of  costs  a  Defendant  is 
entitled  to  read  his  answer,  and  the  answer  must  be  taken  to  be  true, 
unless  opposed  by  some  evidence ;  but  it  happens  unfor- 
[  '288  ]  innately  for  this  argument,  *that  there  are  here  two  an- 
swers by  different  Defendants,  one  of  which  cannot  be 
true.  Some  mode  of  ascertaning  the  truth  must  be  resorted  to. 
If  it  is  desired  by  the  Defendant  Bradley ^  I  will  direct  an  inquiry, 
as  between  him  and  the  Corporation  of  Cambridge^  when  the  notice 
(if  any)  of  the  withdrawal  of  the  claim  of  the  Corporation  was  ro- 

■ 

(a)  39  &  40  G«o.  3,  c  39.    ^Aic^tT.  Edridg    3  Madd.  3M. 
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eeived  by  him :  if  this  inquiry  be  declined,  the  PlaintiflF  will  be  or- 
dered to  pay  the  costs  of  the  Corporation,  and  to  have  them  over 
against  the  Defendant  Bradley.  Bradley  most  be  allowed  his  costs 
of  this  suit,  as  mortgagee,  so  far  as  it  is  merely  a  suit  for  redemp- 
tion ;  and  of  the  rest  of  the  suit  he  must  pay  the  costs,  as  in  Har- 
vey V.  TeNfutt  (a). 


Mr.  Wray,  for  the  Attorney-General,  asked  that  his  costs  might  be 
ordered  to  be  paid  out  of  the  fund.  He  said  that  the  costs  of  the 
Attorney- Q-eneral  were  always  paid  in  cases  where  he  was  mado  a  par- 
ty, that  the  right  of  the  Crown  might  be  determined.  Attorney-  Q-en- 
tral  V.  Earl  of  Ashbumkam  (6).  The  cases  in  which  there  was  a 
question  with  regard  to  a  title  in  the  Crown  were  very  numerous,  and 
it  was  only  by  making  the  ^£/^m€y-(7eneraZ  a  party,  that  such  ques- 
tions could  be  determined.  Other  Defendants,'  in  like  cases,  might 
be  entitled  to  their  costs  upon  putting  in  a  disclaimer ;  but  such  a 
courisie  had  never  been  adopted  by  the  Crown  :  he  had  never  heard 
of  a  disclaimer  by  the  Crown.  The  revenue  arising  from  sources  of 
the  nature  in  question  in  this  cause  was  now  the  property  of  the  pub- 
lic, rather  than  of  the  Crown,  as  it  was  carried  to  the  public  account. 
If  the  'costs  in  such  cases  were  refused,  the  consequence  would  be, 
that  the  public  interest  in  many  cases  would  be  unprotected ;  for  no 
public  officer  would  incur  the  expence  of  appearance,  un- 
less he  were  indemnified  by  'receiving  his  costs.  In  this  [  •234  ] 
case  especially  the  costs  should  be  pidd,  for  the  Crown  was 

converted  by  the  act({r)  into  an  implied  trustee  for  the  parties  benefi- 
cially entitied. 


Vicb-Chancbllor  : — 

I  cannot  find  that  there  has  been  a  practice  of  invariably  giving 
the  Attorney- General  his  costs  of  appearing  on  behalf  of  the  Crown 
out  of  the  fund  which  is  the  subject  in  dispute.  What  the  course  may 
have  been  where  the  suit  is  to  administer  a  fund  under  tiie  directions 

(a)  iJac  &  W.  197.  {b)  1  Sim.  &  St.  397.  (c)  4  &  6  W.  4.  c  28. 
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of  the  Court,  and  the  questions  are  between  parties  who  are  volan- 
teersy  I  have  not  at  present  to  consider.  In  this  case,  the  question 
was  between  two  mortgagees,  who  were  purchasers  for  value  of  the 
entire  fund  ;  and  the  claim  made  by  the  Crown,  and  insisted  upon  at 
the  bearing,  was  adverse  to  both.  It  would  be  mo^  oppressive  tolaj 
it  down  as  a  rule,  that  the  Crown  might,  in  every  case  of  suggested 
right,  appear  and  contest  the  interest  of  the  other  parties,  at  their 
ezpence.  It  was  said,  that  unless  there  was  such  a  rule,  there  would 
in  many  cases  be  no  appearance  on  behalf  of  the  Crown.  No  doubt, 
in  many  cases,  a  very  sound  discretion  would  be  exercised  by  not  ap- 
pearing. So  far  as  the  claim  is  made  on  behalf  of  the  Attomy-Gen- 
eraly  as  a  public  officer  acting  on  the  public  behalf,  his  case  may  be 
properly  assimilated  to  that  of  the  Provincial  Assignee  of  the  Insol- 
vent Court,  or  the  Official  Assignee  in  Bankruptcy ,who,  though  public 
offices,  are,  I  apprehend,  in  the  situation,  with  respect  to  their  title  to 
the  costs  of  appearing  in  this  Court,  as  all  other  parties(i). 
[  •285  ]  'Upon  the  case  of  the  Attorney-General  v.  Earl  of 
AJisbumhamy  I  have  no  doubt.  The  Court  has,  there  is 
no  question,  jurisdiction  to  give  the  Attorney- General  his  costs,  where 
the  Crown  succeeds  in  its  claim  :  the  present  question  is  on  the  right 
to  costs,  where  the  claioL  of  the  Crown  has  failed. 

The  present  case  is  not  distinguishable  on  the  suggestion  that  the 
Crown  is  a  trustee.  The  claim  of  the  Crown  was  adverse  to  that  of 
other  parties,  and  was  not  a  mere  legal  claim  admitting  the  bene- 
ficial interest  to  be  in  other  persons.  I  am  of  opinion  that  the  At- 
torney-General is  not  entitled  to  his  costs  of  the  suit. 


Tbs  biU  WIS  ordered  to  be  dismined  as  against  the  Bank  of  England,  with  costs  to 
be  paid  and  borne  by  the  Plaintiff ;  and  it  was  declared  that  the  charges  npon  the 
606/.  2f.  6(f.  cash  and  the  76/.  stock  ought  to  be  satisfied  in  the  following  order : 
first,  the  sam  secured  by  the  indcnmre  of  the  13th  of  Febraary,  and  the  costs  of 
this  suit,  (so  far  as  it  was  a  snit  for  redemption);  secondly,  the  sum  secured  by 
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tho  mdentnrc  of  tbo  24th  of  Fcbraary,  and  tbo  Plain tiflTs  costs  of  this  suit,  (ex- 
cept the  costs  aforesaid) ;  thirdly,  tho  costs  of  the  Defendant,  i7.  Bradley^  in  re- 
spect of  the  proceedings  relating  to  tho  distringas ;  and,  fourthly,  the  sum  secur- 
ed by  indenture  of  the  14th  of  March :  and  the  fund  being  admitted  to  be  insnffi- 
doDt  to  satisfy  tho  said  charges,  the  bill  was  ordered  to  be  disoaissed  as  against 
the  Altorntjf*  General  without  costs. 


•Tomlin  v.  Tomlin.  [  •236  ] 

1841 :  December  8,  4, 6,  7,  9. 

In  a  suit  by  residuary  legatees  of  A^  against  the  personal  representatives  of  B.,  who 
was  the  executor  of  A^  for  payment  of  a  debt  due  from  B,  to  A.^  the  amount  of 
which  was  not  admitted,  and  also  for  an  account  of  the  personal  estate  of  it., 
praying  also,  unless  assets  were  admitted,  an  account  of  the  personal  estate  of  B^ 
and  that  being  insufficient,  seeking  to  charge  his  real  estate : — Beid  that  the  Plain- 
tiff was  not  entitled  to  a  declaration,  that  a  particular  debt  or  sum  constituted  an 
item  in  the  account  to  be  taken,  but  that  evidence  tending  to  shew  that  the  Defend- 
ant should  bo  chai^d  with  such  particular  debt  or  sum— was  admissible. 

The  cases  of  Law  y.  Banter^  Hornby  t.  Hunter^  and  WaUcer  v.  Woodward  obsenred 
upon. 

Elizabeth  Belsey,  bj  heririll  dated  the  21st  of  September,  1827, 
bequeathedher  personal  estate  unto  her  brother  and  sister  27io9ii- 
Q$  BeUey  and  Mary  BeUty  equally,  for  their  joint  lives,  and  to  the 
survivor  for  his  or  her  life,  with  remainder,  subject  to  certain  annni* 
ties,  unto  her  cousins,  the  Plaintiffs,  John  Tomlin  and  Thomai  Min* 
ter  Tomlin^  and  the  Defendants,  James  Tomlin  and  Robert  Saekett 
Tomlinj  equally  ;  and  she  appointed  her  said  cousins  her  executors. 
The  testatrix  died  on  the  4th  of  July,  1828.  All  the  executors  re- 
nounced probate,  and  letters  of  administartion,  with  the  will  annexed 
were  granted  to  Thomas  BeUey  and  Mary  Behey, 

Thomas  Belsey^  by  his  will,  devised  and  bequeathed  all  his  real 
and  personal  estate  to  Mary  BeUey  and  her  assigns  during  her  life, 
with  remainder,  as  to  his  Fotheringhay  estates,  unto  and  to  the  use 
of  Robert  Saekett  Tomlin  ^  his  heirs  and  assigns,  and  as  to  certain 
messuages  at  Margate^  unto  James  Tomlin  and  Jane^  his  wife,  and, 
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after  their  decease,  to  Robert  Saekett  Tomlin^  his  heirs  and  assigns; 
and  he  devised  all  his  lands  and  hereditaments  not  thereinbefore 
disposed  of  unto  and  to  the  use  of  James  Tomlm  and  Robert  Saek- 
ett Tonlin  upon  trust  for  sale,  with  a  direction  to  apply  the  proceeds 
of  such  sale  as  part  of  his  residuary  personl  estate  ;  and  if  his  per- 
sonal estate  should  be  insufficient,  he  charged  his  Foiheringhay  es- 
tates with  the  annuities,  and  the  rents  of  tho  same  estates  with  the 
legacies  given  by  his  will ;  and  he  bequeathed  the  residue  of  his  pe^ 
sonal  estate  to  Robert  Saekett  Tomlin  absolutely,  and 
[  •237  ]  appointed  Mary  *£ehey^  James  Tomlin^  and  Robert  Saek- 
ett Tomlin^  executrix  and  executors  of  his  will.  Thomas 
Belsey  dAQdi  on  the  3rd  of  August,  1832,  and  his  will  was  proved  by 
his  executrix  and  executors. 

Mary  Belsey  died  on  the  21st  of  August,  1835,  having  made  her 
will,  and  appointed  Robert  Sacket  Tomlin  and  E,  Leering  executors 
thereof,  by  whom  the  same  was  proved.     E.  Deering  afterwards  died. 

On  the  3rd  of  November,  1835,  James  Tomlin  smi  Robert  SackeU 
Tomlin  obtained  letters  of  adminbtration  de  bonis  non  with  the  will 
annexed  of  the  personal  estate  of  Elizabeth  Belsey. 

The  bill  was  filed  by  John  Tomlin  and  Minter  Tomlin,  against 
James  Tomlin  and  Robert  Saekett  Tomlin,  and  the  co-heirs  at  law  of 
Thomas  and  Mary  Belsey  ;  and  it  stated,  that  a  large  part  of  the  per- 
sonal estate  of  the  testatrix,  Elizabeth  Belsey,  consisted  of  a  debt  of 
60,670Z.  due  to  her  from  her  brother  Thomas  Belsey,  of  24,000/.  and 
interest  was  secured  by  his  bond,  executed  in  1818,  in  the  penal  sum 
of  96,000?.  for  securing  to  Mary  Belsey  and  Elizabeth  Belsey  the  sum 
of  48,000/.  and  interest,  to  which  sum  they  were  entitled  in  equal 
shares,  without  survivorship  ;  that,  after  the  death  of  Elizabeth  Belsey, 
the  greater  part  of  such  debt  remained,  wifh  the  privity  of  Mary  Bel- 
sey, m  the  hands  of  Thomas  Belsey  alone,  and  that,  after  payment  of 
the  debts,  expenses,  and  some  of  the  legacies,  there  remained  a  balance 
of  the  personal  estate  o^  Elizabeth  Belsey,  due  from  Thomas  Belsey,  of 
49,695/.  is.,  as  appeared  by  an  account  exhibited  in  the  Stamp  Office, 
on  the  18th  of  October,  1828,  by  Thomas  and  Mary  Belsey,  as  such 
administrator  and  administratrix  ;  and  also  by  another  account  exhib- 
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ited  in  the  Stamp  Office  on  *the  81st  of  December,  1832, 
by  Mary  Behet/j  James  Tomliuy  and  Robert  Sackett  Tom-  [  •238  ] 
Ztn,  as  the  executors  of  Thomas  Belsey^  and  the  trustees 
of  his  real  estate  devised  for  sale.  The  bill  also  charged,  that  the 
fact  of  said  balance  having  been  due  was  corroborated  by  indorse- 
ments on  the  bond,  accounts  in  the  handwriting  of  Thomas  Belsey^ 
and  by  the  admission  of  Robert  Sackett  Tomlin  and  E,  Dewing^  the 
executors  of  Mary  Belsey,  * 

The  bill  prayed,  that  an  account  might  be  taken  of  the  personal 
estate  of  the  testatrix,  JElizabeth  Belsey,  come  to  the  hands  of  Thomas 
Belseyy  Mary  BeUey,  James  Tomlin^  and  Robert  Sackett  Tom  Kn 
respectively  ;  and  that  the  same  might  be  answered  out  of  the  assets 
of  the  representatives  of  Thomas  and  Mary  Belsey  respectively,  and 
by  James  Tomlin  and  Robert  Sackett  Tomlin  personally  ;  and  that 
the  clear  residue  might  be  ascertained,  and  two-fourths  thereof  paid 
to  the  Plaintiffs ;  and  that,  in  taking  the  account,  Thomas  Belsey 
might  be  charged  with  the  said  sum  of  49,6952.  48.,  so  appearing  to 
be  due  from  him  to  the  estate  of  the  testatrix  ;  and  if  assets  should 
not  be  admitted,  that  an  account  of  the  personal  estate,  and  (if  that 
should  be  insufficient)  of  the  real  estate  of  Thomas  Belsey^  might, 
be  taken,  and  so  much  of  the  debt  as  was  secured  by  the  bond  raised 
and  paid  out  of  his  real  estate  in  a  due  course  of  administration ;  and 
that  the  amount  of  any  personal  estate  applied  in  payment  of  the  leg- 
acies and  annuities,  might  be  made  good  out  of  the  real  estate  upon 
which  the  same  were  charged  ;  and  that,  if  necessary,  the  bill  might 
be  taken  as  a  bill  on  behalf  of  the  Plsdntiffs,  and  all  other  specidty 
creditors  of  Thomas  Belsey y  and  an  account  taken  of  the  personal  es- 
tate of  Mary  J?e28^  possessed  by  her  executors. 

•The  Defendant,  Robert  Sackett  Tomlinyhj  his  answer,  [  •239  ] 
said  that  the  debt  from  Thomas  Belsey  constituted  the 
entire  personal  estate  of  JElizabeth  Belsey  ;  that  it  appeared  and  he 
believed  it  was  the  fact,  that  Thomas  Belsey j  in  rendering  the  account 
of  October,  1828,  instead  of  dividing  the  amount  due  on  the  bond 
into  moieties,  and  returning  one  moiety  as  belonging  to  Elizabeth 
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BeUeify  had  either  returned  the  ivhole  sum  mentioned  in  the  condition, 
or  taken*  half  the  penalty  ;  and  that  the  mistake  was  not  discovered 
until  a  short  time  before  bis  death,  when  Marif  Behey^  being  satis- 
fied of  the  existence  of  the  mistake,  released  to  Thoma$  Behey^  in 
consideration  thereof,  the  whole  of  the  sum  due  to  her  upon  the  bond, 
except  lOOOZ.  The  Defendant  said,  that  no  balance  of  the  personal 
estate  of  Thomat  Bthey^  or  of  the  proceeds  of  his  real  estate  di- 
rected to  be  sold,  remained  in  the 'hands  of  his  executors  ;  but  the 
Defendant,  as  devisee  of  his  other  real  estate,  had  entered  into  pos- 
session of  the  same,  which  was  of  the  value  of  90,000Z.  or  upwards ; 
and  he  was,  and  always  had  been,  willing  to  pay  what  was  due  to 
the  estate  of  the  testatrix  upon  the  security  of  the  oond  out  of  the 
real  assets  of  ThomoB  BeUey  possessed  by  him. 

The  Defendant,  James  Tomlin^  submitted  that  the  Plaintiffs  were 
entitled  to  the  relief  which  they  sought.  Tho  Defendants,  the  co- 
heirs, took  no  part  in  the  question  in  the  cause. 

On  behalf  of  the  Plaintiffs,  certain  documentary  evidence  was 
tendered,  and,  in, particular,  *'  An  account  of  the  personal  estate  of 
Elizabeth  Behey^  late"  &c.,  ^^  exhibited  by  Thomas  Bdsty^oV^ 
&c.,  ^^  and  Mary  BeUey^  of"  &c.,  ^^  the  administrators,"  &c.  This 
account  was  in  the  usual  form  required  to  be  rendered  to 
[  *240  ]  the  Stamp  ^Office  subsequent  to  the  81st  of  August, 
1815  ;  and  the  return  was  as  follows  :*- 

'^  Cash  in  the  hands  of  the  said  Thomas 
Behey^  the  brother  of  the  deceased, 
bearing  interest  at  4  per  cent.,  as  appear- 
ed at  the  death  of  the  testatrix        -        -  «£50,670    0    0 

Payments  of  the  money  received  as  above 
[therein  described] 

Balance  of  cash  in  band 

Clear  residue 


974  16 

0 

•  49,695    4 

0 

•  49,695    4 

0 
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We  do  declare,  that  the  foregoingis  a  jost  and  true  account  and 
valaation  of  the  residue  of  the  personal  estate  of  the  deceased,  &o. 

(Signed)  Thomas  Belsbt, 

18e&  October,  1828.  Mabt  Belset.'' 


Mr.  Sharpt  and  Mr.  TT.  C.  L.  Kunt,  for  the  Defendant  Hobert 
Sackett  Tomlinj  objected  to  the  admission  of  this  evidence. — The 
decree  can  only  direct  an  account  to  be  taken  of  the  personal  estate 
of  the  testatrix ;  and  evidence,  for  the  purpose  of  shewing  what 
should  constitutes  particular  item  in  that  account,  cannot  bereceiv« 
cd.  Law  V.  Hunter  (a) ;  DardelVs  Chan*  Pr.  (6).  The  De- 
fendant had  not  entered,  and  could  not  at  this  stage  of  the  cause 
enter  into  evidence  to  discharge  himself.    Walker  y.  Woodward  (c). 

Mr.  James  Rmsell  and  Mr.  CohnUy  for  the  Plaintiflb. 

Although  it  is  stated,  by  the  report  of  the  case  of  Law 
Y.  Hunter^  that  the  evidence  was  not  reacT,  yet  it  'will     [  *241  ] 
be  found,  on  reference  to  the  Registrar's  Book,  that  the 
evidence  was  actually  read  (d). 

(a)  1  Bass.  100.  (6)  Vol.  2,  p.  416.  (c)  1  Bass.  107. 

(d)  The  following  passage  is  found  in  the  decree : — '*  Wherefore,  and  apon  debate 
of  the  matter  and  hearing  of  the  said  indenture,  dated  the  24th  of  December,  ISSSi 
certain  exhibits  marked  K,  L.,  M.,  O.,  P.,  and  T.,  the  probate  of  the  will  of  John 
HuiUer,  letters  of  administration  of  Jama  G*Brieny  granted  to  the  defendant,  f/uo- 
hdk  OBrioi^  letters  of  administration  of  the  late  Maria  HolmeSf  granted  to  the  de- 
fendants ITiomaa  HunUr,  and  the  proofs  taken  in  this  cause,  read,  and  what  was  allcg- 
ed  bj  the  counsel  on  both  sides,  his  Lordship  doth  order,"  &c.  Beg.  Lib.  B.  1826, 
881,  S8S.  Whether  the  evidence  which  was  entered  was  the  same  which  is  stated  in 
the  report  to  hare  been  excluded,  dofss  not  appear.  The  minute  book  of  the  Begii- 
trar,  2eth  of  January,  1826,  has  a  note  to  the  following  effect : — '*  First  and  second 
answer  of  defendant,  Thonuu  HtmUr^-^FramM  C/ari:^->the  admission  entered  intobj 
the  solicitors  on  both  sides,— the  deed  of  covenant,  24th  of  December,  1822,— an  ex* 
hibit  marked,—*  Ward,— -Herman,— Baring,  (proving  the  amount  of  the  stock),  all 
offered  to  be  read,  but  objected  to  by  Mr.  Bome^  Mr.  Shadwdl^  and  Mr.  Borbsr,  for 
the  defendant,  Tkomat  HunUr, — Cur.,  allow  the  objection.  Mr.  Sugden,  for  defendants, 
Mr.  and  lira.  Bombjf  and  John  Hornby.  Mr.  Sugden^o  evidence  to  be  entered  as  read* 
Sx.  K.,  L.,  M.,  0.,  P.|  T.,  read.    Indenture,  S4th  December,  1822— Letters  of  admi- 
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The  ViobChancellob  said,  the  evidenee  tendered  was  appiioable 
to  the  question  whether  the  decree  for  an  account  ought  to  be  made. 
The  meaning  of  Lord  Oiffordj  in  Lata  v.  Hunter j  might  be,  that 
the  evidence  relating  to  the  particular  sums  could  not  be  received 
as  a  foundation  for  a  decree  without  first  taking  the  accounts :  it 
could  not  be  intended  as  holding  that  such  evidence  was 
[  *242  ]  in  no  case  admissible  for  any  purpose  ;  for  'unless  the  de- 
fendant by  his  answer  submitted  to  account,  the  evidence 
might  be  material  to  shew  that  the  Defendant  was  an  accounting 
party.  If  it  were  said,  that  the  liability  to  account  might  in  this 
case  be  shewn  by  the  admission  of  the  Defendant  in  his  answer,  or 
by  other  means  of  proof,  the  argument  was,  in  substance,  reduced 
to  this,  that  the  evidence  was  inadmissible,  because  there  was  evi- 
dence enough  to  support  the  case  without  it, — a  ground  of  exclusion 
which  could  not  be  maintained.  His  Honor  said  that  there  were, 
perhaps,  other  grounds  upon  which  the  right  of  the  plaintiff  to  have 
the  evidence  received,  might  be  supported, — ^that  he  would  hear  the 
evidence  read,  and  reserve  his  judgment  upon  the  point  of  law,  un- 
til he  gave  his  judgment  upon  the  whole  case. 

The  evidence  in  question,  and  other  corroborative  evidence,  was 
read. 

• 

Mr.  Russell  and  Mr.  Colvile^  for  the  Plaintiff. 

The  amount  of  the  debt  due  from  Thomas  to  the  estate  of  Elizcu 
beth  is  proved  ;  and  the  Court  will,  therefore,  declare  that  sum  to 
have  been  due,  and  direct  the  account  to  be  taken  on  that  footing. 
This  will  supersede  the  necessity  of  any  account  as  between  Thomas 
and  Elizaltth  in  her  lifetime,  and  relieve  the.  Pliuatiff  from  repeat* 
ing  the  proof  of  the  same  debt  in  the  Master's  office. 

The  objection,  that  the  Court  will  not  receive  evidence  of  the 

sistration."  It,  therefore,  appears  that  the  evidence  actually  received  was  the  evi- 
dence tendered  for  the  defendants  represented  by  Mr.  Sugden ;  and,  as  these  defend- 
ants were  in  the  same  interest  with  the  plaintiffs,  it  is  possible,  though,  perhaps,  not 
likely,  that  it  was  the  same  evidence  which  was  refused  when  tondjored  on  behalf  of 
the  plaintiffs. 
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amoant  of  a  particular  item  in  an  account  to  be  taken,  does  not  ap- 
ply to  this  case.  The  suit  is  by  the  parties  beneficially 
entitled  under  the  will  of  'Elizabeth  against  her  person-  [  *243  ] 
al  representatives,  for  an  account  of  her  estate  ;  and,  in> 
asmuch  as  her  representatives  will  not  proceed  against  Thomas^  a 
debtor  to  her  estate,  it  seeks  to  establish  and  thereby  recover  the 
amount  of  that  debt,  so  that  it  may  be  brought  into  the  account  of 
ElizdbetKs  estate,  and  administered  therewith.  The  simple  and 
proper  proceeding,  therefore,  is,  at  this  stage  of  the  cause,  to  deter- 
mine what  is  due  from  the  estate  of  Thomas^  the  debtor,  to  the  es- 
tate of  Elizabeth.  The  declaration  in  this  respect  is  not  asked  on 
the  ground  that  Thomas  was  administrator  of  Elizabeth  ;  that  fact 
is  immaterial ;  the  principle  is  the  same  as  if  a  stranger  was  her 
representative,  and  a  debtor  to  the  estate  was  made  a  party,  on  a 
suggestion  that  there  was  collusion  between  them :  the  ground  on 
which  the  declaration  is  sought  is,  that  Thomas  was  Ihe  debtor,  and 
it  is  competent,  and  according  to  th^  course  of  the  Court,  where 
the  debt  is  proved,  to  declare  that  it  is  so :  Smith  v.  Wilkinson  (a) ; 
and  the  same  is  proved,  incidentally,  by  Smith  v.  Birch  (&)  ;  Wilson 
V.  Moort  (<?)  ;  Bacon  v.  Clarke  (rf)  ;  and  Bradly  v.  Htatli  (e). 

Mr.  LoftM  Wigram  and  Mr.  O-oldsmid,  for  James  Tomlin. 

Mr.  Sharpe  and  Mr.  Keene^  for  the  Defendant,  Robert  Saekett 
Tomlin. 

The  Plaintiff  is  only  entitled. to  the  usual  decree  for  an  account. 
The  distincdon  between  asking  the  declaration  against  the  estate  of 
Thomas  Belsey  as  debtor,  and  as  executor,  might  have  involved 
some  practical  difference,  if  the  executor  and  the  debtor 
were  not  the  same  'person,  or  if  the  demand  were  made     [  *244  ] 
against  the  debtor  himself,  and  not  against  his  estate 
after  his  decease ;  -but  the  debt  due  from  an  executor  to  his  testator's 
estate  is  assets  in  the  hands  of  the  executor,  like  any  other  sum 

(a)  Seum  on  Decrees,  p.  46  j  S.  C.  2  Newl.  Pract.  835.  (6)  3  BeaT.  10. 

(e)  1  Mjl.  &  K.  127.  (d)  4  Myl.  &  Cr.  294.  (<)  8  Sim.  661. 
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which  he  actqally  receives  from  a  third  party :  SimmoM  ▼.  ChUter- 
idge  (a).  And  the  debt,  moreover,  is  sought  to  be  recovered 
against  the  estate  of  the  executor ;  and,  in  order  to  reach  it,  that 
estate  must  be  administered  for  the  benefit  of  all  the  creditors : 
Johnson  v.  Compton  (b).  The  debt,  therefore,  must  be  established 
as  against  the  other  creditors  in  a  proceeding  to  which  they  are  or 
may  be  parties :  Setan  on  Decrees  (c).  The  Defendant  has  reserv- 
ed his  evidence  to  discharge  himself,  on  the  authority  of  Walker  v. 
Woodward;  and  to  deviate  from  the  ordinary  .decree  would  be  a 
surprise  upon  him:  Hornby  v.  Hunter  (d). 


Vicb-Chancblloe  : — 

The  Plainti&  are  two  out  of  four  residuary  legatees  of  EUzaheth 
Behetfy  of  whose  personal  estate  administration  with  the  will  annexed 
was  granted  to  Thomas  Belsey  and  Mary  Belsey.  They  are  ^ince 
dead,  and  administration  de  bonis  non  of  EUzabeih  has  been'granted 
to  Mohert  Saekett  IbmUn  and  James  Tomlin.  The  object  of  the 
bill  is  to  administer  the  estate  of  EUzabeih  ;  and  the  Plaintiffs,  as 
they  had  a  right  to  do,  have  brought  before  the  Court  the  personal 
representatives  of  Thomas  Belsey  and  of  Mary  Belsey^  treating 
ihem  as  debtors  of  tho  estate  of  EUzaheth.    The  question  is  the 

same  as  if  the  now  representatives  of  EUzaheth  had  filed 
[  *245  ]     a  bill  ^against  those  parties  to  make  them  account  for 

what  is  due  from  them  to  the  estate  of  Elisfoheth.    Upon 
that  principle,  I  must  eventually  decide  the  point  now  before  me. 

The  point  upon  which  the  contest  has  mainly  proceeded,  is  the 
demand  made  by  the  Plainti&,  that  I  should  at  once  declare  the 
gum  of  49,695{.  to  be  part  of  the  assets  of  Elizabeth.  On  the  part 
of  the  Defendants,  an  objection  was  taken  to  this,  extending  even  to 
the  admission  of  the  evidence  upon  that  point,  on  the  authority  of 
the  cases  of  Law  v.  Hunter  (^e^y  Walker  v.  Woodward  (^f')^  and 
Hornby  v.  Hunter  (^). 

(a)  13  Yet.  264.  (b)  4  Sim.  47.  (e)  pp.  62,  §8. 

{d)  1  Bom.  SS.  (e)  1  Rnit.  100.  (/)  Id.  107. 

(g)  Id.  ttS. 
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The  case  of  Zatr  y.  Simtery  according  to  the  report,  appears  to 
involye  two  propontions :  first,  that,  upon  a  bill  to  have  an  account 
of  assets  taken,  the  only  decree  the  Court  will  make  is  a  decree  to 
take  the  account  generallj,  and  that  it  wll  not,  at  the  hearing  of 
the'  cause,  declare  that  any  particular  property  forms  part  of  the 
assets ;  and,  secondly,  that  the  Court  will  not  allow  any  evidence  to 
be  received  which  has  for  its  object  the  proof  of  what  the  assets 
consisted  (a).  The  first  of  these  propositions  is  true,  as  matter  of 
general  practice ;  and  the  danger  («f  doiog  injustice  by  mere  sur* 
prise,  is  a  strong  argument  agunst  lightly  departing  from  that 
practice.  But  it  certainly  has  always  appeared  to  me,  that  there 
is  great  di£Sculty  in  following  the  case  of  Law  v.  SuTiter  to  the 
extent  of  rejecting  the  evidence  altogether ;  for  the  evidence  ten- 
dered to  prove  what  the  asset^ere,  if  inadmissible,  for  the  purpose 
of  obtaining  a  declaration  that  certidn  particulars  con- 
stituted *part  of  the  assets,  was  material  evidence  to  [  *246  ] 
shew  that  the  Plaintiff  was  entitled  to  a  decree  for  an 
account.  If  the  Defendant  had,  in  terms,  submitted  to  account,  a 
different  question  might  have  arisen.  But  the  answer  contained  no 
such  submission ;  this  made  it  necessary  for  the  Plaintiff  to  shew 
the  Defendant's  liability ;  and  if  the  evidence  were  admissible  for 
one  purpose,  the  Court  was  bound  to  receive  it,  though  it  could  not 
afterwards  be  applied  for  another  purpose.  It  is  no  answer  to  this, 
to  say  that  the  Plaintiff  might  have  read  from  the  answer  admis* 
sions  sufficient  for  his  purpose.  K  the  answer  did  not  in  terms  con- 
cede the  right  to  an  account,  that  right  became  matter  of  evidence. 
But  it  is  not  upon  this  ground  alone  that  I  think  the  evidence  ad- 
missible. In  cases  of  account,  I  think  each  party  has  a  right  to 
bring  before  the  Court,  as  fiilly  as  his  interests  may  require,  the 
whole  subject  upon  which  the  decree  for  an  account  is  to  be  founded. 
The  circumstance,  that  the  Court,  in  practice,  acts  by  the  Master 
in  taking  the  account,  cannot  alter  the  case :  and  the  mere  fact, 
that  the  evidence  might  be  lost,  is  a  strong  reason  for  admitting  it. 
The  cases  of  Samln/  v.  Hunter  and  Walker  v.  Woodward  £bJ1  under 

(a)  BQfl  Honor  adTerted  to  what  had  been  found  in  the  Begiitnr's  booki  of  the 
ease  of  Law  r.  Hunter,  anM,  p   t41. 
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the  same  obserfatioDB.  I  should  scarcely  presume  to  express  my- 
self so  strongly  as  I  have  done,  had  I  not  satisfied  myself  that  my 
opinion  upon  this  question  accords  with  that  of  others. 

Assuming,  then,  that  the  evidence  is  to  be  received,  what  decree 
ought  I  to  make  ?  Against  any  other  decree  than  a  decree  for  an 
account,  it  was  argued,  on  behalf  of  the  Defendant,  Bobert  Sackett 
Tkymlin^  that  the  debt  due  from  ThomM  Bdsmf^s  estate  is  to  be 
considered  as  the  assets  of  Elizabeth^ — that  a  debt  owing  from  an 
executor  or  administrator  to  tiie  estate  of  his  testator  or  intestate,  is 

to  be  considered  as  assets  in  hand, — ^that  the  case  is  to  be 
[  *247  ]     dealt  with  m  the  same  *way  as  if  they  were  assets  of 

any  other  description  possessed  by  an  executor  or  admin- 
istrator,— and  that  nothing  more  than  the  common  decree  for  an 
account  can  be  made.  The  case  Qi^immon»  v.  GhUteridge  (a) 
was  cited,  which  is  supported  by  the  earlier  authority  of  Wankford 
V.  Wankford  (6).  Those  cases  may,  perhaps,  be  considered  as 
deciding  that  the  persons  beneficially  interested  in  the  estate  of  the 
testator  may  elect  to  consider  a  debt  owing  firom  the  executor  as 
assets  in  his  hands ;  but  I  think  the  law  of  the  Court  is,  that  if  the 
executor  says  he  has  no  such  assets  in  his  hands  as  are  alleged, — if 
he  denies  the  existence  of  the  debt, — ^the  Plaintiff  may  take  him  at 
his  word,  and  may  treat  him  as  any  other  debtor  of  the  estate,  who 
might  be  brought  before  the  Court  on  the  allegation  of  colluding 
with  the'  executor ;  and  the  Plaintiff,  under  such  circumstances, 
would  be  entitled  to  a  decree  for  recovering  the  debt  against  Um, 
as  from  a  stranger  who  was  indebted  to  the  estate.  Some  of  the 
cases  which  have  been  cited  on  behalf  of  the  Plaintiff  would  not 
otherwise  be  law ;  and  I  see  no  reason  for  questioning  their  cor- 
rectness. But  that  win  not  sShct  the  conclusion  I  have  come  to. 
The  only  difference  is,  that  instead  of  treating  the  49,695{.  as  being 
assets  in  the  hands  of  Thomas  and  Mary  Bdsey^  the  case  is  to  be 
conndered  as  one  in  which  the  Plaintiflb  are  creditors  seeking  pay- 
ment of  the  debt  out  of  the  assets  of  Thovnas  and  Mary  BeUey. 
The  question  is  changed  to  one  in  which  I  have  simply  to  consider 

(a)  13  Yea.  264.  (6)  1  Solk.  299. 
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what  is  the  proper  decree  for  the  Court  to  make,  where  a  bill  is  filed 
seeking  to  recover  a  debt  against  the  assets  of  a  deceased  party. 

If  personal  assets  do  not  exist,  or  are  insufficient,  and  payment 
18  sought  to  be  obtained  by  .administring  real  estate, 
the  form  of  the  decree  is,  I  apprehend,  pointed  'out  in  [  •248  ] 
the  case  of  Johnston  v.  Campion  (jol)^  and  the  case  in 
Seton  Q) ;  and  is  a  decree  on  behalf  of  all  the  creditorsr.  SmiOi 
V.  Birch  (c)  may  also  be  added.  The  principle  upon  which  such 
decrees  proceed,  is  stated  in  the  cases  of  Owen  v.  Diekson  (d),and 
Shewin  v.  Vanderhorat  («)  :  these  authorities  I  have  recently  fol- 
lowed in  OraddockY.  Chreenway  (/).  Every  general  creditor  who 
comes' in  under  the  decree  has  a  rtght  to  question  the  claims  of  the 
other  creditors  upon  the  fund  to  which  they  must  in  common  resort, 
and  this  can  only  be  done,  with  convenience,  before  the  Master. 

Now  the  bill  in  this  case  proceeds  against  the  real  assets ;  and  it 
prays,  that,  if  necessary,  the  decree  may  be  on  behalf  of  all  the 
creditors  entitled  to  proceed  against  such  assets.  It  is  therefore 
Jiecessary  that  the  decree  should  be  on  behalf  of  all.  If  so,  the 
usual  course  of  the  Court  is  not  to  declare  that  the  debt  is  proved^ 
but  to  use  the  proof  in  the  cause  only  for  the  purpose  of  entitling 
the  Plaintiff  to  the  decree  for  an  account,  and  not  to  preclude  the 
proof  of  the  debt  from  being  again  contested  in  the  master's  office. 
In  fact,  the  debt  of  which  I  am  required  to  declare  the  amount,  is 
not  the  debt  which  the  Plainti&  seek  to  recover  ;  for  the  bill  praya 
a  general  account,  and  that  this  particular  debt  may  be  declared  to 
form. an  item  in  it.  I  do  not  know  that  the  Court  has  ever  made 
such  a  decree.  The  only  authority  produced  is  Smith  v..  Wilkin' 
9on.  On  referring  to  the  Registrar's  Book,  it  appears  that  the  De- 
fendant admitted,  by  his  answer,  that  he  was  to  be  charg- 
ed with  8000Z.,  and  the  decree  is  made  upon  this  *admis-  [  *249  ] 
sion :  it  is  probable  that  the  point  was  not  contested.  In 
the  other  cases  mentioned,  the   Plaintiff  sought  to  establish  the 

(a)  4  Sim.  47.  (6)  Deanaley  ▼.  Bdbiimn,  p.  62. 

(c)  3  BeftT.  10.  (d)  1  Cr.  &  Ph.  56.      • 

(6)  1  R.  &  Myl.  S47;  2  B.  &  MyL 7S.         (/)  Not.  11, 12, 1841.    Notreported. 
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amount  of  an  equitable  debt  founded  on  some  specific  demand,  or 
some  breach  of  trust ;  but  I  do  not  find  anj  case  in  which  real  as- 
sets were  sought  to  be  charged.  There  is  no  reason  why  I  should 
depart  from  the  ordinary  course  of  the  Court,  which  cannot  be  done 
in  ordinary  cases,  without  danger  of  injustice  towards  defendants. 
Great  weight  has  always  been  given  to  this  argument :  Hornby  y. 
Hunter  ;  BuUivant  v.  Taylor  {a).  I  am  therefore  not  so  much  to 
consider  whether  I  may  declare  that  the  amount  of  the  debt  is  prey- 
ed, as  whether  I  am  not  at  liberty  to  suspend  my  judgment.  It  is 
doubtful  whether  the  Plaintiff  would  derive  any  benefit  from  the  de- 
claration even  in  point  of  time,  and  it  might  be  very  prejudicial  to 
the  Defendant.  I  forbear  expressing  any  opinion  on  the  evidence 
with  respect  to  the  debt.  The  discretion  I  exercise  is  by  making 
in  this  cause  the  usual  decree  for  an  account.  In  the  circumstances 
of  the  case,  I  think  the  evidence  must  b^  entered  in  the  decree. 


Tais  Court  doth  order  and  decree,  that  it  be  referred  to  the  Master,  to  take  an  ac 
connt  of  the  personal  estate  of  Elizabdth  Bdsaf,  the  testatrix,  in  &c^  not  specific-, 
ally  &c,  come  to  the  hands  of  ITumas  BtUey^  deceased,  and  Mary  Bdsey^  deceased 
in  &c.,  or  either  &Cm  as  the  administrator  and  administratrix  with  the  will  annexed 
of  the  said  testatrix,  or  to  the  hands  of  the  Defendants  &c.,  as  the  administrator  de 
bonis  non  with  &c.,  or  either  &c.  [Inquiry  of  her  personal  estate  outstanding  or 
undisposed  of  ].  And  it  is  ordered,  that  what,  upon  taking  the  said  account,  shall 
appear  to  have  come  to  the  hands  of  the  said  Defendants  &c  be  answered  by  them 
personally ;  and  &c.  come  to  the  hands  of  the  said  Mary  Bduy^  deceased,  &c.,  by 
the  Defendant  &c.,  her  surviviTing  executor,  out  &c.,  in  a  due  course  lie. ;  and 
4c.  come  to  the  hands  of  the  said  Thomas  Be/sey,  d<)ceased,  &c.,  or  to  have  been 
due  from  him  to  the  estate  of  the  said  testatrix  at  the  time  of  his  death 
[  *250  ]  &c  by  the  Defendants  &c.,  his  surriving  ^executors,  out  &c^  in  a  due  course 
&c  ;  and  in  case  the  said  last-named  Defendants  shall  not  admit  assets  of 
the  said  Thonuu  Bdaey^  deceased,  sufficient  &c  [Inquiry  what  portion  of  any  debt 
due  from  the  estate  of  JTionuu  Bdsey  to  the  estate  of  the  testatrix  was  secured  by 
specialty,  and  what  was  due  upon  simple  contract.  Account  of  all  other,  if  any, 
debts  of  Thonuu  Beisey  remaining  unpaid,  usual  directions,  and  liberty,  at  tlie  request 
of  either  party,  to  make  a  separate  report  of  such  debts,  exclusive  of  the  demand  in 
this  suit  Account  of  the  personal  estate  of  TTumms  BtUey  and  proceeds  of  his  real 
estate  dhrected  to  be  sold,  and  of  the  same  outstanding ;  the  assets  of  Mary  BtUey  to 
answer  what  (if  any  thing)  came  to  her  hands].    And  Ac  the  personal  esUte  of  the 

(a)  Not  yet  reported. 
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said  7%oma8  Bd»ey,  and  the  proceeds  of  his  real  estate  by  his  will  directed  to  be  sold 
be  applied  in  payment  of  what  shall  be  found  due  to  the  estate  of  the  said  testatrix 
and  to  the  other  creditors  of  the  said  Thomas  Btluy^  (if  any),  for  their  debs,  and 
&C.,  in  a  due  course  &c. ;  and  in  case  such  personal  estate,  and  the  proceeds  of  such 
real  estate  &c.  should  not  be  sufficient  &c.,  then  this  Court  doth  declare,  that  the 
deficiency,  as  to  so  much  of  any  debl  which  shall  be  found  due  from  the  estate  of  the 
said  Thomas  Bdseif  to  the  estate  of  the  said  testatrix  as  &c.  due  upon  specialty,  and 
all  others  (if any)  the  specialty  debts  of  the  said  TJtomaa  Btlsey^  deceased,  ought  to 
be  raised  and  paid  out  of  his  real  estate  other  than  the  real  estate  by  his  will  direct- 
ed &c  in  due  course  &c.  [If  any  personal  estate  exhausted  by  specialty  creditors, 
the  penonal  representatiTe  of  the  testatrix,  as  to  what  may  be  due  to  her  estate  on 
simple  contract  and  the  other  simple  contract  creditors,  entitled  to  satisfaction  pro 
tanto  out  of  his  real  estate.]  And  &c.  what  real  estates  other  than  the  real  estates  by 
his  will  directed  &c.  the  said  Thomas  Betsey  was  seised  of  or  entitled  to  at  the  time 
of  making  his  will,  and  what  at  the  time  of  his  death ;  and  &c.  an  account  of  the 
rents  and  profits  thereof  accrued  since  his  death,  and  reoeired  by  the  said  Manf 
Belsey  &c.,  or  by  the  said  Defendants  &c.,  since  the  decease  of  the  said  Mary  Belsey^ 
or  by  any  4c.  And  in  case  the  said  Defendant  Bobert  Sadcett  Torn! in  shall  not 
admit  assets  of  the  said  Mary  Belsey ^  deceased,  sufficient  &c,  due  from  her  to  the 
estate  of  the  said  tesfftrix,  and  to  the  estate  of  the  said  Thomas  Belsey,  deceased, 
respectirely,  then  &c  an  account  &c.  for  the  personal  estate  of  the  said  Marg  Belsey, 
deceased,  come  to  his  hands  &c  [Inquiry  of  her  personal  estate  outstanding  or  un- 
disposed of. J  And  &c.  an  account  of  the  debts  &c.  of  the  said  testatrix  Elizabeth 
Belsey,  and  of  the  legacies  &c  Usual  directions.  And  &c.  that  the  said  testatrix's 
real  and  personal  estate  not  specifically  &c.,  be  applied  in  payment  &c.  in  due 
course  &c.  and  then  in  payment  of  the  legaeies  [Liberty  to  state  special  circum- 
stances.]   And  for  the  better  taking  &c    Usual  directions.    Liberty  to  apply. 

Reg.  Lib.  B.  1841,  foL  453. 
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•Qbldard  v.  Hornby.  [  •251  ] 

1841 :  December  23/24. 

Where,  after  the  second  report,  and  da^^  of  payment  fixed,  in  a  foredosnre  suit,  tha 
mortgagor  was  prevented  by  the  act  of  the  mortgagee  from  receiving  the  rents  of 
the  prop^y,  the  time  of  payment  Was  ordered  to  be  enlarged  for  three  months 
upon  payment  bv  the  mortgagor  within  one  month  of  the  interest  and  costs  found 
due  by  the  last  report^  notwithstanding  Ihere  was  doubt  whether  the  value  of  the 
security  was  ample. 

The  first  reporfc  of  the  Master  in  a  foreclosure  suit,  ascertained 
the  amount  of  the  principal  and  interest  which  would  be  due  upon 
the  mortgage  on  the  28th  of  January,  1841,  and  appointed  that  day 

Vol.  I.  29 
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for  payment.  Before  that  day  arrived,  the  Pluntiffii,  the  mortgagees, 
required  the  Defendant's  agent,  who  was  receiver  of  the  rents  of  the 
mortgaged  premises,  to  pay  over  such  rents  to  them ;  and  a  sum  of 
142. 1«.  6c7.  was  paid  to  them  accordingly.  A  further  reference  to 
the  Master  was  rendered  necessary  by  this  circumstance ;  and  the 
5th  of  January,  1842,  was  then  appointed  for  payment.  The  notice 
of  the  mortgagees  to  the  receiver  of  the  rents  not  withdrawn ;  and 
the  mortgagor,  in  consequence  thereof,  was  unable  to  obtain  any  ac* 
count  or  payment  from  the  receiver,  until  December,  1841,  after 
notice  of  this  motion  was  given, — ^whenthe  latter,  in  compliance 
with  a  request  of  the  mortgagor,  made  some  payment  on  his  account 
In  respect  of  the  rents.  It  was* now  moved,  on  behalf  of  the  mort- 
gagor, that  the  time  for  payment  of  the  money  due  on  the  mort- 
gage might  be  enlarged. 


Mr.  Sharpej  for  the  motion,  cited  Hyre  v.  Ramon  (a),  and  Nofk- 
ny  V.  Edwardi  (6). 

Mr.  Kenyon  Parker ^  and  Mr.  Elm%ley^  for  the  mortgagees,  cited 
Brewin  v.  Austin  (c). 


The  ViceChancellob  said,  that  the  Plaintiflb  had 
[  '252  ]  clearly,  at  one  time,  made  the  receiver  their  own  'agent ; 
and  but  for  the  subsequent  circumstances,  especially  the 
letter  of  the  Defendant  in  December,  1841,  treating  him  as  still  his 
agent,  and  the  recent  payment  by  the  latter,  at  the  Defendant's 
direction,  the  receipt  of  rent  by  the  receiver  couIS  scarcely  have 
been  considered  otherwise  that  as  the  receipt  of  the  Plaintiff;  and 
the  latter  would  have  found  it  difficult  to  avoid  being  charged  with 
any  loss  which  might  have  happened  by  the  receiver's  default :  that, 
therefore,  the  mortgagor  was  justified  in  supposmg  that  the  rent  de- 
tained by  the  receiver,  at  the  mortgagee's  direction,  would  again 
opon  the  account ;  and  the  Defendant,  in  that  state  of  thingSy  was 
entitled  to  have  the  time  enlarged.    After  the  evidence  given  with 

(a)  8  BeaT.  47S.  (6)  4  Boss.  124.  (e)  S  Keen, ail/ 


CASES  IN  CHANCERY.  258 

1841.— Willett  ▼.  Blanfbrd. 

regard  to  the  ?alue  of  the  property,  no  order  should  be  made  which 
would  have  the  effect  of  adding  any  thing  to  the  amount  of  the 
mortgage  debt.  The  form  of  the  old  orders,  enlarging  time  for 
payment  of  mortgage-money,  invariably  stated,  that  the  security 
was  ample  ;  and  it  did  not  appear  why  that  form  was  dropped.  The 
conduct  of  the  Plaintiff  in  this  case  entitled  the  Defendant  to  the  in- 
dulgence which  he  sought,  or  the  evidence  of  value  would  have  made 
it  necessary  to  hesitate  before  granting  it ;  but  the  Pluntiff's  secu- 
rity must  not  be  impaired  by  increasing  the  amount  of  the  debt  charge 
ed  upon  it.  The  time  should  be'  enlarged  for  three  months,  the  De- 
fendant paying  to  the  Plaintiff  within  one  month  tho  costs  and  in- 
terest found  due  by  the  last  report  of  the  Master,  and,  in  default, 
to  stand  foreclosed.  The  Plaintiff  was  not  justified  in  the  course 
which  he  had  pursued  with  regard  to  the  property,  and  no  costs  of 
this  application  should  be  given.      • 


This  Coart  doth  order,  that,  upon  the  Defendant  paying  to  the  Flain- 
tiffs,  J.  Gddard,  &c.  on  or  before  tho  25th  day  of  January,  1842,  *the    [  *253  ] 
iQm  of  274/.  19s.  10<^.    being  the  amount  of  interest  and  costs  which,  by 
the  Master's  Report  of  the  5th  day  of  July,  1841,  it  was  found  would  be  due  to  the 
Plaintiffs  on  the  5th  of  January,  1842,  together  with  the  sum  of  16/.  Oa.  6J,  being 
the  amount  of  interest  on  the  said  mortgage  securities  from  the  said  5th  day  of  January 
to  the  said  24th  day  of  March,  1842,  the  time  for  the  said  Defendant's  redeeming  the 
mortgaged  premises,  be  enlarged  until  the  said  24th  day  of  March,  1842  ;  but  in  de- 
fault of  ihe  said  Defepdants  paying  to  the  Plaintiffs  the  said  sums  of  274/.  19s.  lOcil 
and  16/.  Ot.  6dL  for  such  interest  and  costs  by  the  time  aforesaid : — It  is  ordered,  that 
the  said  Defendant  do  from  thenceforth  stand  absolutely  debarred  and  foreclosed  l^c- 


WiLLBTT  V.  BlAKFORD. 

1641 :  December  20  and  22. 

1842 :  January  12.    Febmaiy  22. 

Where  a  surriying  partner  has  carried  on  the  partnership  business  without  withdraw- 
ing from  the  concern  the  capital  or  share  of  a  deceased  partner,  there  is  no  ahso- 
lote  mle  that,  in  taking  the  subsequent  .accounts  of  the  partnership  dealings,  as 
between  the  snrriTing  and  the  estate  of  the  deceased  partner,  the  diTislon  of  the 
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profits  «hall  be  determined  bj  the  aliquot  shares  of  the  seyeral  partners  in  the 
business,  in  their  joint  lifetime,-or  by  the  amount  of  the  agreed  capiul  which 
they  were  respectively  to  supply,— or  by  the  actual  amount  of  the  capital  belonging 
to  the  surviving  and  the  estate  of  the  deceased  partner  respectively;  but  thepriu- 
ciple  of  division  may  be  affected  by  considerations  of  the  source  of  the  profit,  the 
nature  of  the  business,  and  the  other  circumstances  of  the  ease. 

By  articles  of  partnership,  dated  the  30th  of  December  1815,  aad 
made  between  Gerrard  Willctty  WiUiam  Vincej  and  William  Blan^ 
fordj  after  reciting  that  Gerrard  Willett  had  for  some  years  carried 
on  the  business  of  picture-frame  maker,  and  had  (as  well  to  ease 
himself  of  the  trouble  of  the  whole  business,  as  for  the  confidence  ha 
had  in  William  Vince  ^n^  iri/iiam -Bto/?/brd),  for  the  considerations 
thereinafter  mentioned,  agreed  to  admit  and  accept  them  to  be  part* 
ners  with  him  in  the  said  trade,  upon  the  conditions  and  agreements 
therein  contained,  the  said  psgties  severally  and  for  their  several 
executors  and  administrators,  covenanted  and  agreed  to  the  effect 
following : — 

The  partnefiship  to  be  for  a  term  of  twenty-one  years  from  the  1st 
of  January,  1816,  if  all  the  parties  should  so  long  live,  subject  to 
the  ppovisioBS  thereinafter  mentioned.  Vince  and  Blanfqrd  each 
to  pay  to  Willttt  400Z.  by  two  instalments,  in  1821  and 
[  *254  ]  1825,  l>emg  one  ^fiftli  of  2000Z.,  the  price  at  which  the 
lease  and  stock  in  trade  was  agreed  to  be  valued.  WH- 
UU  to  receive  4501.  yearly,  and  Vince  and  Blanford  each  150^ 
yearly,  out  of  the  profits.  The  expenses  to  be  borne,  the  profits  di- 
vided, and  the  losses  shared  in  the  proportions  of  three^fifths  by  WU-^ 
lettj  one-fifth  by  Vince^  and  one-fifth  by  Blanford.  No  partner  to 
assign  his  interest  in  the  partnership  without  tho  consent  of  the 
others,  except  Willett  by  his  will ;  and  in  case  Willett  should  die 
during  the  partnership  term,  Vince  and  Blanford^  or  the  survivor  of 
them,  if  they  or  ho  should  so  long  live,  to  carry  on  the  trade  on  the 
same  premises  for  the  residue  of  the  term  in  co-partnership  with  the 
executors  or  administrators  of  Willett^  or  such  other  persons  or  per- 
son as  he  should  appoint ;  and  thereupon  the  executors  and  adminis- 
trators of  WUleUy  or  sooh  persons  or  person  as  he  should  app(»nt^ 
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and  thereupon  the  execators  and  administrators  of  Wilktt,  or  such 
persons  or  person  as  he  should  appoint  to  be  co-partners  for  the  residue 
of  the  term,  to  be  entitled  to  one-third  of  the  profits.  Vinee  and  Blan- 
fard^  or  the  survivor  of  them,  and  the  executors  and  administrators  of 
WiiUtt^  or  the  persons  or  person  so  appointed  bj  him,  to  enter  into  ar- 
ticles of  co-partoership  for  the  residue  of  such  term,  in  conformity  to 
such  agreement ;  and  Vinct  and  Blanfordj  or  the  survivor  of  them,  to 
pay  to  the  executors  or  administrators  of  Willett  one-sixth  of  the  value 
of  his  share  and  bterest  of  the  joint  stock  and  trade  beyond  one-third 
part  thereof  the  amount  to  be  settled  by  appraisement,  and  such  survi v* 
ing  partners  or  partner  to  execute  their  bond  to  such  executors  or  admi- 
nistrators, for  the  payment  of  the  remainder  of  the  surplus  within 
three  years  from  the  decease  of  WUlett^  by  five  equal  half-yearly 
payments,  with  interest  at  five  per  cent. 

WilUam  Vines  died  about  three  years  after  the  date  of  the  arti- 
cles of  partnership,  and  after  his  death  Gerrard  WUlett 
and  WUliam  Blanford  carried  on  the  trade  'under  the  [  *255  ] 
firm  of  WiUett  and  Blanford,  upon  the  footing  of  an  agree- 
ment whereby  Willett  was  entitled  to  the  extent  t)f  seven-tenths  and 
Blanford  to  that  of  three-tenths  of  the  business:  and  in  these  propor- 
tions the  profits  were  divided  during  the  remainder  of  the  life  of  WU- 
leU. 

Benjamin  WiUett  a  nephew  of  O-errard  Willett,  carried  on  the  busi- 
ness of  carver  and  gilder,  and  died  in  December,  1821,  in  embarrassed 
circumstances,  leaving  a  widow  named  Mertha  WiUetty  with  whom  the 
firm  of  Willett  and  Blanford  then  made  an  arrangement,  whereby,  in 
consideration  of  receiving  two-thirds  of  the  profits,  they  agreed  to 
find  the  necessary  capital  to  carry  on  the  bumness  of  carver  and  ^- 
der,  and  to  allow  Martha  Willett  the  remaining  one-third  of .  such  pro- 
fits. Martha  Willett  died  in  July,  1827,  and  from  that  time  Willett 
and  Blanford  carried  on  the  business  of  carver  and  gilder  under  the 
same  firm,  dividing  the  profits  between  them  in  equal  moieties. 

In  June,  1826,  Willett  and  Blanford  applied  a  part  of  the  part- 
nership money  in  the  purchase  of  leasehold  premises  in  Bouverie-street 
fi>r  the  residue  of  a  long  term  of  years,  and  also  in  the  improvement 
of  the  same  premises ;  and  m  September,  1827,  they  removed  the 
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trades  of  pictare-frame  maker  and  carver  and  gilder,  vhich  had  been 
theretofore  conducted  at  different  places,  to  their  new  prembes  in 
Bouverie-street,  appropriating  a  part  thereof  to  each  business,  the 
carving  and  gilding  business  paying  a  rent  of  50Z.  per  annum  to  the 
picture-frame  business,  and  Gerrard  WUlett  and  his  family  residiDg 
in  the  dwelling-house  on  the  same  premises. 

In  August,  1829,  Gerrard  Willett  died,  having  by  his  will  dated 
in  May,  1829,  after  certam  specific  bequests,  *given  his 
[  *256  ]  ready  money,  stock  in  trade,  leasehold  edtates,  and  all  the 
residue  of  his  estate  and  effects  unto  his  wife  Frances  WiU 
letty  WtUiam  Blanford^  and  Sophia  Coley^  upon  trust  to  pay  unto  his 
said  wife  an  annuity  of  200Z.  for  her  life  or  widowhood,  and  for  the 
maintenance  and  education  of  his  ohUdren,  and  subject  thereto,  and 
to  certain  other  annmdes  thereby  given,  in  trust  for  his  said  children 
equally,  with  power  to  advance  their  respective  shares  for  their  pre- 
ferment UL  life ;  and  if  all  his  children  should  die  under  twenty-one, 
then  in  trust  for  Sophia  Coley  and  William  Blanford  absolutely  ;  and 
he  appointed  his  said  wife  Frances  WUlttty  Sophia  Coley  and  William 
Blanfordj  executrixes  and  executor,  all  of  whom  proved  the  wilL 
The  children  of  the  testator  were  at  this  time  all  in&nts. 

After  the  death  of  the  testator,  until  the  expiration  of  the  original 
partnership  term  of  twenty-one  years,  and  thence  until  the  31st  of 
August,  1838,  William  JS/ofi/brd  solely  managed  and  carried  on  both 
trades  on  the  premiges  in  Bouverie-street,  under  the  firm  of  Willett 
and  Blanford  The  widow  and  family  of  the  testator,  during  the  same 
time,  resided  in  the  dwelling-house  on  the  premises.  No  new  articles 
of  partnership  were  entered  into  by  William  Blanford^  Sophia  Coley 
or  Frances  Willett^  the  testator's  widow ;  nor  did  William  Blanford 
pay  the  value  of  the  testator's  interest  within  three  years  after  his 
decease,  or  execute  any  bond  to  secure  the  same,  according  to  the 
provisions  of  the  deed  of  partnership  of  December,  1815.  A  friend 
of  the  testator,  named  AUen^  who  had,  at  his  request,  drawn  out  and 
stated  the  partnership  accounts  prior  to  his  death,  afterwards  contin- 
ued the  statement  of  such  accounts,  and  made  the  same  up  to  the  day 
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of  the  testator's  death ;  and  tiie  account  so  mado  up  was  transcribed 
and  entered  in  two  books,  and  settled  and  signed  bj  JFVan- 
ees  WilleU,  ^Sophia  Coley^  and  William  Blanford,  and  [  ''257  ] 
also  by  Allen.  This  account  represented  the  value  of  the 
capital,  stock,  and  effects  of  the  partnership  in  both  trades,  at  the 
time  of  the  testator's  death,  to  be  10,9482. 15«.  7c2.,  the  debts  owning 
bj  the  partnership  2,  7991.  12«.,  the  share  of  the  testator  4,4872. 
10«.  8d.,  and  that  of  William  Blanfard  8,7112.  18».  4d.  Of  the 
aggregate  capital,  the  sum  of  1482.  7«.  4(f.,  and  a  debt  due  from 
the  picture-frame  business  of  1,1142. 14«.  6(2.,  belonged  to  the  carv- 
ing and  gilding  business.  * 

The  amount  of  the  testator's  share  in  the  partnership  was  not 
withdrawn  from  the  trades.  One-third  of  the  profits,  and  interest 
at  5  per  cent,  on  so  much  of  the  capital  belonging  to  the  testator  as 
exceeded  his  third  part  thereof,  on  the  footing  of  Allen^s  statement, 
were  aitnuallj  accounted  for  by  William  Blanfordj  until  the  dissolu- 
tion in  1888.    SopJda  Coley  died  before  the  latter  year. 

The  accounts  of  both  trades,  from  the  death  of  the  testator,  were 
stated  up  to  the  81st  of  August,  1888 ;  and  the  accounts  of  the 
testator's  personal  estate  and  effects  were  also  stated.  These  ac- 
counts  were  examined  by  Frances  Willeit,  and  by  her  solicitor. 
The  stock,  property,  fixtures,  and  effects  of  both  the  businesses  were 
at  the  same  time  valued  by  G,  WilUtty  the  eldest  son  of  the  testa- 
tor, on  behalf  of  Frances  Wtllettj  and  by  another  person  on  behalf 
of  the  Defendant  William  Blanford^ — the  premises  in  Bouverie 
Street  were  appraised,  and  the  amount  of  the  valuation  and 
appraisement  was  carried  into  the  accounts.  These  accounts^ 
together  with  a  notice  of  the  dissolution  of  the  partnership 
between  William  Blavford  and  Frances  WUlett,  were  signed  by 
ihem,  and  the  notice  was  published  in  the  London  Gazette 
on  the  28th  of  September,  1888.  An  nndenture,  dated  [  *258  ] 
the  16th  of  November,  1888,  was  executed  by  Frances 
WHIM  and  WHUam  Blanford^  reciting  the  articles,  the  death  of 
Ftne0,  of  the  testator,  and  his  will ;  and  recitmg,  that  the  business 
had  been  subsequently  continued  in  conformity  with  the  articles,  on- 
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til  the  expiration  thereof,  and  thenceforward  until  the  31st  of  Augast, 
1888  ;  that,  upon  the  dissolution  of  the  partnership,  the  stock  and 
effects  of  the  same  had  been  duly  appraised  and  valued,  and  an  ac- 
count of  the  debts  and  credits  of  the  joint  trades  taken ;  and  that, 
upon  the  accounts  so  stated  and  settled  beiVeen:  William  Blanford 
in  his  own  right  and  France9  Willett  and  William  Blanford  as  sur- 
viving executrix  and  executor  of  the  testator,  the  sum  of  4,4791.  5«. 
Id,  was  due  to  the  partnership,  and  belonged  to,  and  formed  the 
whole  of  the  residuary  personal  estate  of  the  testator,  which  account 
they  had  respectively  signed,  and  witnessing,  that,  in  consideration 
of  the  covenant  by*  William  Blanford  thereinafter  contained,  the 
said  Frances  Willett  thereby  released  and  delivered  up  unto  the 
said  William  Blanford  all  the  stock  in  trade  and  effects  of  the  part 
nership ;  and  WiUiam  Blanford  and  Frances  Willett  thereby  de- 
termined and  dissolved  the  partnership  as  from  the  31st  of  August 
then  last,  and  William  Blanford  thereby  covenanted  to  invest  and 
secure  the  said  sum  of  4,4791.  5s,  Id.  upon  and  for  the  eVisting 
trusts  of  the  will  of  the  testator,  and  in  the  meantime  to  pay  and  al. 
low  interest  thereon  at  the  late  of  5  per  cent,  per  annum,  and  to 
pay  all  debts  owing  by  the  co-partnership ;  and  it  was  thereby  pro- 
vided, that  if  the  bad  debts  should  exceed  or  fall  short  of  2000/., 
which  had  been  deducted  in  respect  of  the  same,  one-third  of  such 
excess  or  deficiency  should  be  allowed  to  or  paid  by  William  Blan- 
ford. 

The  share  of  (7.  WiUett,  the  son  of  the  testator,  of  the 
[  *259  ]  residue,  according  to  the  accounts  stated,  amounting  *to 
6471.  5s.  6(2.,  was  paid  to  him  at  the  request  of  the  De- 
fendant, Frances  Willett;  and  by  an  indenture  of  the  16th  of 
November,  1888,  made  between  the  said  G.  WiUeUj  Frances  Willett^ 
and  William  Blanford^  the  said  Q.  Willett  released  the  other  parties 
thereto  from  the  payment  of  the  said  sum  of  6471.  5s.  6d[.,  and 
from  all  actions,  suits,  and  demands  against  the  said  Frances  Willett 
and  William  Blanford  on  account  of  the  estate  or  effects  of  the 
testator  in  respect  of  the  said  sum,  or  on  account  of  any  cthet*  es- 
tate or  interest  of  the  sud  G.  WOlett  under  the  said  will. 
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The  bill  was  filed  by  five  childrea  of  the  testator,  who  had  been 
infants  during  the  foregoing  transactions,  and  some  of  whom  were 
still  infants,  against  William  Blanford  and  Frances  Willetty  and 
also  against  (?.  Willetty  the  son  ;  and,  after  stating  the  facts  to  the 
foregoing  effect,  it  charged,  that  the  Defendant,  William  Blanford^ 
had  lent  monies  out  of  the  partnership  property  on  personal  secarity, 
and  had  never  brought  io  the  400^.  in  respect  of  his  proportion  of 
the  partnership  capital  under  the  articles.  The  bill  piayed,  that  an 
account  might  be  taken  of  the  personal  estate  of  the  testator  pes. 
sessed  by  the  Defendants,  Wiiliam  Blavfard  and  Frances  WiUettj 
and  of  his  debts,  and  the  legacies  given  by  his  will,  and  of  the  pro- 
perty and  effects  of  the  several  trades  at  the  time  of  his  death,  and 
of  the  dealings  and  transactions  in  the  said  trades  since  his  death, 
and  that  the  affairs  of  the  said  trades  might  be  wound  up,  the  pro- 
perty sold,  and  the  share  belonging  to  the  estate  of  the  testator  as- 
certained,'^and  that  the  clear  residue  of  the  testator's  estate  might 
be  ascertiuned  and  secured. 

The  Defendant^  William  Blat^fardy  by  his  answer,  said,  that  the 
400Z.  in  respect  of  his  proportion  of  the  capital  had  been  paid  in  ; 
and,  admitting  the  facts  to  the  effect  of  the  foregoing 
statement^  he  stated  an  account  ^of  the  profits  of  the  £  *260  ] 
picture-frame  business  from  the  31st  of  August,  1^29,  to 
the  81st  of  August,  1888,  shewing  that  they  amounted  to  the  sum 
of  11,7262.,  and  of  the  profits  of  the  business  of  carver  and  gilder 
during  the  same  period,  amounting  to  6,707/.  The  Defendant  said, 
that,  although  he  had  voluntarily  given  up  one-third  of  the  profits  of 
the  business  of  carver  and  gilder  for  the  benefit  of  the  testator^s 
family,  yet  if  the  accounts  were  opened  and  again  taken,  he  claimed 
the  whole  of  such  last-mentioned  profits  from  the  death  of  the  testa. 
tor ;  and  the  Defendant  claimed  to  be  allowed  such  sums  as  he  had 
expended  in  enlarging  the  premises.  He  insisted  upon  the  accounts 
which  had  been  taken  and  signed  as  binding  settlements,  and  said, 
that  the  money  which  belonged  to  the  estate  of  the  testator  had 
been  retained  in  the  partnership,  at  5  per  cent,  interest,  at  the  de- 
sire of  the  widow,  and  for  the  benefit  of  herself  and  family,  in  order 
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ihat  it  might  produce  for  their  maintenatioe,  and  for  the  purposes  of 
the  will,  a  higher  income  than  elsewhere. 

Mr.  Sharpe,  and  Mr.  Biehner^  for  the  Flaiotifi. 

The  interests  of  the  several  partners,  at  the  determination  of  a 
partnership,  must,  in  the  absence  of  express  proyision  to  the  contra- 
ry, be  ascertained  by  a  sale  of  the  partnership  effects :  Feather- 
itanhaugh  y.  Fenwiek  (a).  The  surviving  partner,  being  also  ex- 
ecutor, was  not  in  a  position  in  which  he  could  come  to  any  settle- 
ment of  the  partnership  accounts,  even  if  that  settlement  had  been 
founded  on  a  correct  principle  of  division.  The  settiement,  insisted 
upon,  was  not  so  founded.  The  surviving  partner  is  not  at  liberty 
to  take  the  benefit  of  the  clause  in  his  favour  in  the  part* 
[  ^61  ]  nership  articles,  ^without  taking  the  burden,  and  strictly 
*  following  the  provisions  of  such  artides :   Wedderbum  v. 

Wedderbum  (5) .  This  is  the  rule  m  cases  where  a  trustee  insists  upon 
an  authority  to  deal  with  funds  in  a  manner  not  ordinarily  permitted : 
Cocker  v.  QuayU  (c)  ;  Hopki'M  v.  Myall  (i).  The  benefit  reserv- 
ed by  the  articles  to  the  surviving  partner  was,  that  of  retaining 
one-third  of  the  testator's  capital  in  the  business ;  and  the  condition 
annexed  to  it  was,  that  the  surviving  partner  should  enter  into  new 
articles  of  partnership,  give  his  bond  for  the  surplus,  and  pay  out 
the  same  by  instalments.  This  condition  has  not  beem  fulfilled, — 
the  entire  capital  of  the  testator  has  been  subjected  to  the  risks  of 
trade, — and,  here,  as  in  breaches  of  covenant,  the  Court  cannot 
give  any  compensation  for  a  risk  or  damage,  the  extent  of  which  it 
cannot  determine  (e).  The  accounts  must  be  taken  as  of  a  part- 
nership which  continued ;  and  there  should  be  a  declaration,  that 
the  estate  of  the  testator  is  entitled  to  the  shStre  of  the  profits  to 
which  the  testator  was  entitled  at  the  time  of  his  death :  Crawshay 
V.  Collins  (/)  ;  Cook  v.  Collingridge  (^)  ;  Wedderbum  v.  Wed- 
derbum (A). 

(a)  17  Yes.  298.  (6)  Per  Lord  CoUenham,  4  Myl  k  Cr.  45. 

(e)  1  Bnsi.  ft  Myl.  6SS.  (tf)  2  Run.  &  M7I.  86. 

(e)  See  18  Yes.  68. 

{/)  16  Yes.  218,  280;  &  C  IJ.  &  W.  274  ;  &  C.  2  Bug.  826. 

(y)  Jac.  607,  614,  621  et  leq.  (A)  2  Keen,  722. 
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Mr.  Temple^  and  Mr.  Bacon^  for  the  Defendant  Blandford. 

The  settlements  of  the  accounts  in  1829  and  1838  cannot  be 
treated  as  irholly  nugatory :  they  are  solemnly  and  deliberately 
come  to  by  all  the  executors ;  and  unless,  therefore,  the  accounts 
upon  which  these  settlements  are  founded  can  be  shewn  to  be  inac- 
curate, they  will  not  be  disturbed.  There  is  no  ground  for  exclud- 
ing the  Defendant  from  the  benefit  which  the  articles 
•have  provided  for  the  surviving  partner :  the  entering  into  [  *262  ] 
new  articles,  and  the  execution  of  the  bond,  are  merely  di- 
rectory ;  they  are  not  imposed  as  conditions  precedent  to  the  taking 
effect  of  the  other  stipulations  of  the  partnership  deed.  The  surviv- 
ing partner,  upon  whom  the  sole  management  of  the  business  de- 
volved, is  clearly  entitle.!  to  two-thirds  of  the  profits  for  the  residue 
of  the  term  ;  and  there  is  no  declaration,  that  he  shall  forfeit  this 
benefit  by  omitting  to  obscive  another  provision  of  the  deed.  The 
argument,  that,  independently  of  the  deed,  the  profits,  after  the  tes- 
tator's death,  are  to  be  divided  in  the  same  proportions  as  before, 
is  unreasonable  and  unsupported  by  authority.  Such  a  general 
rule,  disregarding  the  consideratioxis  which  formed  the  ground  of 
the  division  of  profits  in  the  lifetime  of  the  partners,  would  be  man- 
ifestly unjust.  The  inquiry  directed  in  Crawshay  v.  Collins  (a) 
would  have  been  unnecessary,  if  the  case  might  have  been  deter- 
mined by  reference  to  a  general  rule. 

Mr.  IhanMj  for  G.  WUUtt. 

Mr.  Chreen,  for  Frances  WilleU. 

Mr.  SharpSf  in  reply. 

Where  an  executor  emptoys  in  trade  the  estate  of  his  testator, 
and  there  had  never  been  any  partnership  between  the  executor  and 
the  testator,  the  amount  of  the  capital  employed  must  determine 
the  measure  of  pvofit  for  which  the  executor  is  to  account ;  there  is 
no  other  basis  for  the  computation.    But  where  the  executor  mesely 

(a)  U  Ym.  US. 
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contiQues  a  partnerehipy  he  will,  if  that  is  most  for  the  benefit  of 
the  parties  interested  in  the  estate  of  the  deceased  partner,  be 
looked  upon  as  continuing  the  trade  upon  its  former 
[  •263  3  footing.  In  Cook  v.  Collingridge^  'this  rule  was  inef- 
fectually resisted  on  the  ground  that  the  capital  of  the 
testator  had  been  withdrawn  (a).  In  Orawshat/  v.  Collins y  the  in- 
quiry was  directed  not  to  ascertain  the  plaintiffs'  share  of  the  pro- 
fits^ but  how  much  of  the  capital  belonged  to  the  antecedent  part- 
nership, and  tlius  to  ascertain  what  the  profits  were  of  which  they 
were  entitled  to  their  share  :  this  appears  not  only  by  the  reference, 
but  by  the  later  reports  of  the  same  case  upon  exceptions  (6),  and 
further  directions  (c).  IVeddei'burn  v.  Wedderbum  is  a  peculiar 
case  :  many  new  partners  had  been  introduced  :  and  the  bill  treated 
the  share  of  the  testator,  which  was  retained,  as  assets  employed 
by  his  executors,  and  the  account  was  decreed  accordingly. 


Viot-Chancbllor  : — 

I  have  no  discretion  but  to  apply  the  settled  rule  of  the  Court. 
The  Defendant^  the  surviving  partner,  would  have  been  entitled, 
under  the  partnership  articles,  to  continue  the  business  for  his  own 
benefit  to  the  extent  of  two-thirds ;  but,  for  this  purpose,  he  was  re- 
quired to  enter  into  further  articles  of  partnership,  and  to  give  his 
bond  for  securing  the  capital  of  the  testator  remaining  in  the  con- 
cern. The  testator  afterwards  appointed  him  his  executor,  which 
occasioned  a  difficulty  ;  but  the  defendant  might  have  declined  to 
prove  the  will,  and  claimed  the  benefit  of  the  partnership  articles ; 
or  proving  the  will,  he  might,  at  a  very  small  expense,  have  execute 
ed  the  trusts  cf  the  will  under  the  direction  of  the  Court,  and  the 
capital  of  the  testator  beyond  the  third  part  would  then  have  been 
protected  by  the  Court.  But  neither  of  these  courses  has  been 
taken.  The  result  of  the  course  which  has  been  taken 
[  *264  ]    is,  it  was  said,  more  ^beneficial  to  the  family  of  the  tea^ 

(o)  Jms.  6U.  (6)  IJ.  ft  W.  274.  (c)  2  Boss.  S25, 827, 847. 
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tator ;  but  the  Court  cannot  be  guided  by  results  in  cases  of 
this  kind.  The  principle  is,  that  the  investment  which  the  Court 
vould  direct  is  always  the  most  beneficial ;  and  the  general  result 
of  a  contrary  rule, — that  of  permitting  the  funds  of  infants  to  re- 
main in  trade  on  the  terms  upon  which  it  has  been  argued  that  they 
ought  to  be  permitted  to  remain, — would  be,  that  where  the  specu- 
lation succeeded  the  infants  would  receive  5  percent.,  and  no  more; 
and  where  it  failed,  their  property  would  be  lost.  There  is  no 
ground  upon  which  Mr.  Blanford  can  be  relieved  from  his  liability 
to  account,  unless  he  can  bring  himself  within  the  protection  of  the 
partnership  articles ;  but  the  provisions  of  tho  articles  have  not 
been  pursued.  No  part  of  the  capital  of  the  testator  was  paid  out 
of  the  partnership  concern, — the  whole  remained  subject  to  the  risk, 
of  trade, — no  bond  was  given, — and  no  partnership  articles  applica- 
ble to  the  new  state  of  things  were  executed.  A  valuation  or  ap- 
praisement of  the  stock  and  eflfects  was  indeed  made,*-but  by 
whom  ?  By  the  executor  on  his  own  behalf,— by  the  party  who 
was  bound,  by  the  situation  in  which  he  had  placed  himself,  to  give 
to  the  estate  of  his  testator  the  protection  of  his  own  vigilance. 
The  valuation  which  was  made  may  have  been  perfectly  accurate 
and  fair,  but  it  is  impossible  that  it  can,  within  the  view  of  this 
Court,  be  regarded  as  binding  upon  the  Plaintiffs.  As  against  the 
Plaintiffs,  the  arrangement  or  attempted  adjustment  of  the  accounts 
by  the  executor  and  executrix  cannot  be  considered  as  more  con- 
clusive than  a  mere  conversation  between  them,  respecting  the 
assets  of  i\^  testator,  would  have  been.  Mr.  Slanfard  mean- 
ing, I  do  not  doubt,  to  act  beneficially  for  the  dstate  of  the  tes^ 
tator,  has  placed  himself  in  a  situation  in  which  he  is  bound  to  ac- 
count with  respect  to  the  profits  of  these  trader.  With 
the  remarks  respecting  the  general  hardships  *upon  de-  [  *265  ] 
fendants  in  such  cases,  I  cannot  agree.  A  party  carry* 
ing  on  trade  with  capital,  which  he  is  aware  belongs  to  others,  can- 
not, in  the  known  state  of  the  law  in  such  cases,  justly  complain 
that  the  Court  compels  him  to  account  for  the  profits  he  has  so  ob* 
tained. 
The  next  question  is  one  of  much  difficulty, — ^whether,  as  tho 
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PlsdntiSs  insist,  tlie  estate  of  the  testator  is  to  have  seven-tenths  of 
the  profits  of  one  concern,  and  half  of  the  profits  of  the  other,  be- 
cause those  were  the  proportions  in  which  he  was  in  his  lifetime 
interested  in  the  partnership  ?  Lord  Mdon  has  been  considered  to 
have  decided  in  Craw%hay  v.  CoUins  (a),  that  the  estate  of  the 
party  who  had  ceased  to  be  partner  was  entitled  to  a  share  of  the 
profits  proportioned  to  the  relative  amount  of  the  capital  which  re- 
mained. The  point  was  certainly  kept  open  by  the  decree  (5); 
but  it  was  understood  that  if  upon  the  report  it  was  found  that  an 
.increased  capital  had  been  added  to  and  employed  in  the  concern, 
the  aFsignees,  in  that  case,  would  be  entitled  to  a  share  of  the  pro- 
fits upon  the  amount  of  that  increase,  in  addition  to  the  share  of 
the  profits  which  they  were  entitled  to  in  proportion  to  the  capital 
of  the  bankrupt  at  the  time  of  his  bankruptcy.  Lord  Eldon 
ultimately  decided,  that  any  money  brought  in  by  the  continmng 
partners  after  the  bankruptcy  should  be  treated  as  a  loan  to  the 
concern ;  but  if  there  were  an  abstract  proposition  of  law,  that 
the  partnership  was  to  be  considered  as  carried  on  in  the  same  pro* 
portions  of  interest  that  the  parties  had  at  the  time  of  the  death  or 
brankruptcy  of  the  partner,  without  reference  to  the  &ct  of  money 
being  afterwards  brought  in, — ^it  is  difficult  to  see  what  could  have 

been  the  necessity  for  the  inqmry,  wluch  Lord  Sldan 
[  *266  ]     directed.    The  factj  that  Lord  JSldm  ^directed  an  in- 

qwy  of  the  amount  of  capital  actually  employed  from 
time  to  time,  ix  at  least  a  decision  that  the  amount  of  such  capital 
might  be  a  material  consuderation  in  determining  the  proportiotis  in 
which  ihe  profits  diould  be  divided.  And  if  the  principle  be  once 
adopted,  that  the  aoiount  of  capital,  brought  in  or  added  after  the 
bankruptcy  or  death  j^t  a  partner,  would  vary  the  proportions  of  the 
profits,  it  follows,  as  a  lo^cal  consequence,  that  the  subtraction  of 
capital,  or  the  alteration  of  its  amount  from  other  causes,  might 
make  a  difierence  also.  Ihat  the  amount  of  capital  employed  is  a 
material  circumstance,  appears  also  by  tiie  judgment  of  Sir  Wilr 
liam  Qrcmt  in  Featfierstonbaugh  v.  Fenwiok  (c),  where  the  rnqoiiy 

(o)  15  Yet.  818.  (6)  8«0  S  Bus.  880. 888.  (e)  17  Ym.  814. 
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was  directed  to  ascertain  what  the  partnership  property  was  at  the 
period  of  the  dissolntion, — ^what  nse  was  afterwards  made  of  it — 
and  what  profits  were  sabsequently  produced  bj  the  trade,  as  m 
Orawnhay  v.  Collins.  In  the  subsequent  case  of  Brawn  v.  De 
TaHet  (5),  Lord  JEldan  says,  that  he  does  not  laj  it  down  as  a  rule, 
applicable  to  all  cases,  that  the  profits  shall  be  divisible  in  the  same 
way  as  if  the  partner  had  not  died  or  become  bankrupt,  although 
that  may  be  the  law  in  some  cases.  When  the  case  of  Orawshay 
T.  Collins  afterwards  came  on,  Lord  JEldan,  after  expressing  his 
opinion  of  what  would  be  the  more  equitable  rule  in  that  case, 
says,  ^^  My  opinion  goes  upon  the  particular  circumstances  of  this 
case ;  and  I  do  not  lay  down  any  principle  which  will  decide  any 
other  case  (c)."  And  the  form  of  the  decree,  adopting  the  same 
guarded  expression,  is— ^^  That  having  regard  to  all  the  circum- 
stances of  this  case,  the  three-eighth  parts  or  shares  of  Mark  Noble 
in  the  partnership  ought  to  be  considered  as  continuing  notwith- 
standmg,  and  aftier  his  bankruptcy."  Ixl  pomt  of  fiBMst, 
until  the  case  of  Craw%hay  *v.  Collins,  there  had  not,  [  *267  ] 
I  believe,  been  any  case  m  which  the  Court  had  decided 
the  pohits  without  previous  inquiry  as  to  the  state  of  the  property ; 
and  in  Orawshmf  v.  ColUns,  it  came  out,  in  the  result,  that  the 
<Mi|pnal  share  of  the  capital  remained,  and,  therefore,  when  it  was 
determined  that  the  new  capital  was  to  be  treated  as  a  loan,  there 
remained  no  principal  of  division  but  according  to  the  aliquot 
shares  of  the  parties  in  the  partnership. 

If  the  rule  adopted  by  Lord  Mdon  in  Crawshay  v.  Collins,  was 
a  general  rule,  Lord  LangddU  has  distinctly  overruled  it  in  the 
late  case  of  Wsdderhwm  v.  Wedderlum ;  for  there,  capital  having 
been  brought  in  by  new  partners,  it  has  been  decided  that  the  case 
is  not  one  in  wluch  the  principle,  ultimately  acted  upon  in  Orauh 
Aay  V.  Collins,  and  Cook  v.  ColUngridge,  can  be  applied.  Wedr 
derbum  v.  Wedderbum  was  confirmed  by  Lord  CoUenham  upon 
appeal. 

{b)  Jm.  864,  2fe.  (c)  S  RttH«  847. 
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The  question  I  have  verj  anxiously  considered  is,  whether  I 
ought  now  to  adopt  any  rule,  or  whether  I  ought  not  to  follow  the 
course  which  was  taken  by  Lord  Eldon^  and  keep  my  hands  unfet- 
tered, that  I  may  hereafter  do  that  which  justice  requires  ?  If  the 
case  were  one  free  from  difficulty,  and  only  requiring  the  simple 
application  of  an  uniform  rule,  I  cannot  believe  that  Sir  William 
Orant  would  have  done  that  which  he  did  in  Feather stonhaugh  v. 
Fentvickj  or  that  Lord  Eldon^  down  to  the  last  year  of  his  judicial 
life,  would  have  done  that  which  he  did  in  Crawshay  v.  Collins^ 
and  have  said  that  he  would  not  decide  that  case  without  guarding 
himself  by  the  observation,  that  what  he  did  should  govern  the 
decision  of  no  other  case  whatever.  I  must  therefore,  believe, 
that  the  circumstances  of  the  trade  and  property  of  the  partnership 
require  very  great  consideration  before  I  can  finally  dis- 
[  ^268  ]  pose  of  this  case.  *Such  are  my  present  impressions ;  but 
I  will  consider  this  branch  of  the  case  further  before  I 
finally  decide  it. 

Vicb-Chancellor  : — 

At  the  conclusion  of  the  argument,  I  decided  that  Mr.  Blavfordj 
as  the  surviving  partner,  and  one  of  the  executors  of  the  testator, 
having,  after  the  testator's  death,  carried  on  the  partnership  trades 
without  withdrawmg  therefrom,  the  testator^s  property  was  liable  in 
equity  to  account  to  his  estate  for  some  portion  of  the  profits  made 
in  each  of  these  trades  since  the  testator's  death.  I  am  not  inform- 
ed, at  present,  of  the.  value  of  the  stock  in  trade,  or  of  the  amount 
of  capital  ot  of  the  current  profits  of  either  partnership  at  the  time 
of  the  testator's  death,  nor  do  I  know  to  what  extent  the  goodwill 
of  ei<^er  trade  may  then  have  constituted  its  value,  nor  to  what 
extent  the  successful  prosecution  of  each  business  may  have  been 
dependant  upon  the  personal  skill  and  attention  of  either  partner,  or 
upon  new  capital  brought  into  the  concern  since  the  testator's  death. 

In  this  state  of  the  case,  it  was  strongly  urged  upon  me,  on  behalf 
of  the  Pluntifi,  that  I  ought  at  once  to  declare,  that  the  testator's 
estate  was  entitled  to  seven-tenths  of  the  profits  made  since  the  tes- 
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tator's  death  by  Mr.  Blanford  in  the  trade  of  picture-frame  maker, 
and  to  a  moietj  of  the  profits  of  the  other  trade :  to  this  it  was 
sidd,  that  the  Plainti&  were  entitled,  as  matter  of  right,  according 
to  the  decided  cases.  My  opinion  was,  that  the  proposition  thus 
contended  for  could  not  be  maintained  in  the  broad  and  unqualified 
manner  in  which  it  was  stated ;  but,  owing  to  the  strong  opinio^ 
which  was  expressed  as  to  the  state  of  the  authorities  upon  tbd  poin&i 
I  thought  it  right  to  reserve  my  judgment. 

*I  have  considered  the  subject,  and  read  the  cases  to  [  *269  ] 
which  I  was  referred,  and  I  remain  of  the  opinion  I  ex- 
pressed at  the  close  of  the  argument,  that  there  is  no  rule  of  this 
Court  applicable  alike  to  all  cases ;  and  that  there  is  no  rule,  which 
is  BO  established  or  general  in  its  application,  that  it  is  to  be  taken  to 
be  the  general  rule  until  circumstances  are  8hewn  which  displace 
it.  The  facts  of  each  case  must  be  fully  brought  imder  the  view  of 
the  Court  before  it  can  be  in  a  position  to  state  what,  justice  to  the 
party  seeking  its  protection  may  require,  with  due  regard  to  the  in- 
terests of  all  other  p^ies. 

No  one  can  attend  to  the  elaborate  judgments  of  Lord  Eldon  ia 
Crawtihay  v.  CollvM^  Brown  v.  Be  Tastet,  and  even  in  Cook  v. 
Collingridgej  without  being  satisfied  that  his  mind  saw  the  impossibil- 
ity of  subjecting  cases,  so  various  as  those  of  trading  partnerships, 
to  any  universal  rule.  The  decrees  in  those  cases,  that  ef  Sir  fVil- 
Ham  Chant  in  Jt^satheratonhaugh  v.  Fenwicky  and  the  judgment  and 
decree  of  Lord  Cottenham  in  Wedderbum  v.  Wedderburny  eon- 
firming  Lord  Langdcde^s  decree  in  the  same  case,  all  concur  to  establish 
the  soundness  of  Lord  Eldon^B  opinions ;  and  I  think  it  is  impossible 
to  coBsider  the  subject,  abstractedly  firosi  authority,  without  feeling 
satisfied  that  jostioe  would  be  endangered  by  an  attempt  to  subject 
all  eases  of  this  description  to  any  uoi&rra  rule. 


The  eireamstaneeB  of  some  cases  would  almost  exclude  the  possibil- 
ity of  making  a  decree  in  any  otiier  form  than  that  which  the  Plaintiflb 
claim  in  this  case.  Take,  for  example,  the  case  suggested  by  liOrd 
Eldon^  in  OranDtkay  v.  CoUinSy  of  the  mere  convernon  into  money 
at  a  large  profit^  long  after  tke  testator's  death,  of  the  very  pr^rigr 
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^Lich  belonged  to  the  partnership  at  his  death,  and  no  other  circum<» 
stance '  to  embarrass  *the  question.  Again,  the  dissola- 
[  '270  ]  tion  of  a  partnership  prima  facie  prevents  new  contracts 
being  made  on  the  joint  accoimt  of  partners  ;  but  it  nec- 
essarily leaves  the  old  contracts  of  the  partnership  to  be  wound  up. 
In  the  absence  of  circumstances  to  alter  the  case,  it  would  be  impossi- 
ble to  deny  the  right  of  the  estate  of  a  deceased  partner  to  participate 
in  the  profits  arising  from  winding  up  the  old  concerns ;  and  if,  in 
such  a  case,  the  surviving  partners  should  have  so  mixed  up  new 
dealings  with  the  old,  that  the  two  could  not  be  separated,  the  right 
of  the  estate  of  the  deceased  partner  to  share  in  the  profits  of  the 
new  dealings  might  unavoidably  attach.  In  another  case,  a  partner- 
ship may  be  formed,  the  substratum  of  which  may  consist  of  specific 
things  of  peculiar  value  in  their  use,  as,  for  example,  patents,  the  in- 
vention or  property  of  one  of  the  partners ;  and  the  profits  made  after 
the  death  of  the  patentee,  or  owner  of  the  patent,  may  be  derived 
wholly  or  principally  from  contracts  subsisting  at  his  death,  but  not 
wound  up  until  long  afterwards ;  or  contracts  entered  into  after  hia 
death,  of  which  contracts  his  specific  property  (the  patents)  maj  have 
been  the  media.  In  such  a  case,  and  in  the  absence  of  special  ci^ 
cumstances,  it  would  be  difficult  to  suggest  a  principle  upon  which  the 
estate  of  the  deceased  partner  should  be  refused  the  same  proportion 
of  the  profits  which  he  enjoyed  in  his  lifetime.  This  appears  to  me 
to  be  the  ground  of  the  ultimate  decision  in  Oraw%hay  v.  Collins, 

Again,  the  whole,  or  the  substantial  part,  of  a  trade  may  consist 
in  good-will,  leading  to  renewals  of  contracts  with  old  connexions. 
In  such  a  case,  it  is  the  identical  source  of  profit  which  operates  both 
before  and  after  dissolution;  and  this  appears  to  me  to  be  the  ground* 
work  of  Lord  EldotCs  reasoning  in  Cook  v.  CoUingridge. 
[  *271  ]  ^Circumstances  may  be  suggested  of  a  very  different 
kind.'  Take  the  case  of  a  business,  in  which  profit  is  made 
by  the  personal  activity  and  attention  with  which  the  use  of  the 
money  capital  is  directed ;  and  the  case  may  require  a  different  de- 
termination :  Brown  v.  Be  Toitet ;  Ftatherstonhaugh  v.  Fentoiek. 
Or,  there  may  be  the  case  of  two  persons  being  partners  together. 
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ID  eqnal  shares ;  one  finding  capital  alone,  and  the  other  finding 
skill  alone :  and  suppose  the  latter,  before  his  skill  bad  established 
a  connexion,  or  good-will,  for  the  concern,  should  die,  and  the  survi- 
vor, by  the  assistance  of  other  agents,  should  carry  on  the  concern 
upon  the  partnership  premises, — it  could  scarcely  be  contended, 
after  a  lapse  of  years,  that  the  estate  of  the  deceased  partner  was 
entitled  as  of  course  to  a  moiety  of  the  profits  made,  during  that 
lapse  of  time  after  his  death ;  and  if  his  estate  would  not  be  so  en- 
titled where  the  deceased  partner  had  left  no  capital,  it  would  be 
difficult  to  establish  a  right  to  a  moiety  only,  because  he  had  some 
small  share  of  the  capital  and  stock  in  trade  engaged  in  the  busi- 
ness at  his  death,  without  reference  to  its  amount  and  the  other  cir- 
cumstances of  the  case. 

If,  on  tho  other  hand,  the  skill  of  an  individual,  without  capital, 
bad  been  exercised  as  a  partner  in  a  concern,  until  it  had  created  a 
connexion  and  good-will,  and,  upon  his  death,  his  surviving  partner, 
instead  of  giving  to  the  estate  of  tho  deceased  tho  benefit  of  that 
good-will  by  a  sale  of  the  concern,  should  think  proper  to  carry  on 
the  concern  for  his  own  benefit  until  the  connexion  and  good-will 
were  lost,  it  would  not  be  difficult  to  justify  a  decree  which,  in  such 
a  case,  should  declare  the  estate  of  the  deceased  entitled  to  share  any 
profits  made  after  his  death. 

If  capital  were  to  be  taken  as  the  basis  upon  *  which,  [  *272  ] 
!n  eyery  case,  the  proportion  of  profits  was  to  be  calculat- 
ed, much  injustice  would  often  ensue.  In  partnership  cases,  the 
agreed  capital  of  a  concern  is  considered  in  general  as  remaining 
the  same,  notwithstanding  one  partner  may  make  advances  to  and 
the  other  abstract  money  from  the  concern.  If,  at  the  death  of  an 
acting  partner,  he  had  abstracted  or  borrowed  money  from  the  part- 
nership exceeding  the  amount  of  his  property  in  the  concern,  it 
would  be  anything  but  justice  to  hold  as  a  rule  of  course,  that  his 
right  to  participate  in  the  profits  after  his  death  should  continue  to 
the  same  extent  as  if  his  accounts  with  the  partnership  were  adjust- 
ed, and  he  had  ^ven  his  time  and  attention  to  the  business.    The 


JTS  CASES  IN  CHANCERY. 


1842.— WiUett  t.  BUnford. 


distinction  ftlso  between  capital  and  stock  in  trade ,  which  forms  so 
material  a  subject  of  consideration  in  Craw%hay  v.  Collins,  would 
often  make  it  unjust  to  take  the  agreed  amount  of  capital  in  part- 
nership as  a  basis  upon  which  to  found  a  general  rule  applicable  to 
the  estate  of  a  deceased  partner. 

I  consider  mjself,  therefore,  bound  by  authority  and  reason  to 
hold  that  the  nature  of  the  trade,  tlie  manner  of  carrying  it  on,  the 
capital  employed,  the  state  of  the  account  between  the  partnership 
and  the  deceased  partner  at  the  time  of  his  death,  and  the  conduct 
of  parties  after  his  death,  may  matorially  affect  the  rights  of  the 
parties  ;  and  that  I  must  havo  more  information  than  I  now  possess 
before  I  can  safelv  decide  this  case. 


This  Court  doth  order,  &c,  that  it  be  referred  to  the  Master,  &e.,  to  take  an  ac- 
count  of  the  personal  estate  and  effects  of  Gerrard  WilUtt^  the  testator,  &c,  come 
to  the  hands  of  the  Defendants,  &c.  Usual  Directions.  Inquiries  of  the  children  of 
tlie  testator,  and  of  money  paid  to  the  Defendant,  O.  WilUu^  in  respect  of  his  resid- 
uary share.  And  it  is  ordered  that  the  Master  do  take  an  account  of  the 
[  *273  ]  partnership  dealings  and  transactions  between  the  said  testator,  ^Gtrrard 
Willettf  and  the  Defendant,  William  Blanford^  up  to  the  death  of  the  said 
Gerrard  Witlettf  in  regard  to  each  of  the  businesses  of  a  picture-frame  maker  and  a 
carrer  and  gilder,  in  th<x  pleadings  mentioned  ;  but,  in  taking  the  said  accounts,  the 
said  Master  is  not  to  disturb  any  account  that  he  may  find  to  hare  been  settled  be- 
tween the  said  parties  ;  and  in  taking  such  account,  the  Master  is  to  take  an  account 
of  the  amount  of  profits  drawn  out  in  each  year  by  each  of  them  the  said  Gerrard 
Willett  and  William  Dlanfard^  and  to  ascertain  and  state  the  amount  of  the  capital 
of  each  of  them  the  said  Gtrrard  Wiilett  and  William  Blanfard  in  the  said  bnsi' 
Bossesi  and  to  calculate  interest  thereon  at  the  rate  of  £5  per  cent,  per  annum.  And 
it  is  ordered  that  the  said  Master  do  take  an  account  of  the  property  and  effects,  debts 
and  credits,  employed  in,  or  of,  or  belonging,  or  due  to,  and  the  debts  due  from,  or 
th<t  liabilities  of  each  of  the  said  businesses*  at  the  death  of  the  said  Gtrrard  WHUU, 
And  it  is  ordered  that  the  said  Master  do  ascertain  and  state  the  amount  of  the  cap- 
ital of  each  of  them,  the  said  testator,  Gtrrard  Willett  and  William  Blanfird^  in  each 
of  tlio  said  businesses,  at  the  death  of  the  said  Gerrard  Willett.  And  it  is  ordered 
Ihat  the  Master  do  ascertain  and  state  of  what  the  stock  in  trade  in  each  of  the  said 
Vtisincsses  consisted,  and  the  respective  yalnei  thereof,  and  also  the  value  of  the 
(ood-will  of  each  of  the  said  businesses  at  the  death  of  the  said  Gerrard  Willett, 
And  it  is  ordered  that  the  said  Master  do  inquire  and  state  if  anything,  and  on  what 
acooont,  was  due  to  the  said  testator,  Gerrard  Willett,  at  his  death,  fh>m  the  said 
I,  or  either,  Mid  wfaieh  of  them ;  or  from  the  said  WUliam  Bkmfitd^  in  re- 
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•pect  of  snch  bnsinesBCs,  or  either,  and  which  of  them,  exclnsiTe  of  his  the  said 
Gerrard  WilleWa  share  of*  or  in.  the  capital  and  stock  in  trade  of  sach  respective 
hoainesscs.  And  it  is  ordered  that  the  said  Master  do  take  an  account  of  the  amount 
and  particulars  of  the  capital  from  time  to  time  employed  in  each  of  the  said  busin- 
esses, since  the  death  of  the  said  testator,  Gerrard  Willelt,  and  by  whom,  and  when, 
and  in  what  manrer  the  same  respectively  has  been  supplied  ]  and  also  an  account  of 
the  amount  of  profits  madeih  each  of  the  said  businesses  in  each  year  since  his  (the 
•aid  testator's)  death.  And  it  is  ordered  that  the  said  Master  do  take  an  account  of 
all  sums  of  money  which,  since  the  death  of  the  said  testator,  Gerrard  WilleU^  have 
been  retained,  or  paid,  or  taken  either  on  account  of  profits,  capital,  or  otherwise, 
out  of  each  of  the  said  businesses,  or  either  and  which  of  them,  and  the  respective, 
times  when,  and  by  whom,  and  to  whom,  and  for  what  purpose,  other  than  such 
sums  as  have  been  paid  on  account  of  such  businesses  in  the  ordinary  course  of  car- 
rying on  the  same.  And  it  is  ordered  that  the  Master  do  compute  interest  after  the 
rate  of  &y^  per  cent  on  all  such  sums  from  the  respective  times  the  same  were  re- 
tained, or  paid,  or  taken.  And  it  is  ordered  that  the  said  Master  be  at  lib- 
erty at  the  request  of  any  *party  to  state  such  special  circumstances  as  to  [  *274  ] 
him  should  seem  material  as  to  the  nature  of  each  or  cither  of  the  said 
businesses,  and  the  manner  of  carrying  on  the  same,  as  well  in  the  lifetime  of  the 
•aid  testator,  Gerrard  Willttt^  as  since  his  death,  for  tlie  purpose  of  shewing  how 
far  each  or  either  of  the  said  businesses  may  have  depended  on  the  personal  skill 
of  the  said  Gerrard  WUlett  and  William  Blanjbrd^  or  either  of  them.  And  it  is 
ordered  that  the  said  Master  do  inquire  and  state  to  the  Court  whether,  since  the  death 
of  the  said  testator,  Gerrard  WilUU,  any  and  what  alterations  have  been  made  in 
the  partnership  house  and  premises  in  the  pleadings  mentioned  to  be  situate  in  Bou- 
verie-street,  Fleet-street ;  and  by  whom,  and  what  money  has  been  expended  in  mak- 
ing the  same,  and  by  whom,  and  how,  or  out  of  what  fund  paid  or  supplied.  And 
tiie  Master  is  to  be  at  liberty,  at  the  request  of  any  party,  to  state  special  circumstances 
in  relation  to  any  of  the  inquiries  and  accounts  before  directed.  And  this  Court 
doth  declare  that  all  such  inquu^ies  and  accounts  are  directed  without  prejudice  to 
any  questions  relating  to  the  same,  or  in  the  cause.    And  for  the  better  taking  &c. 

Reg.  Lib.  B.  1841,  fol.  646. 


Curd  v.  Curd. 

1842:  February  21. 

Upon  a  motion  for  the  production  of  documents  described  in  a  schedule  to  the  an- 
swer, and  admitted  to  be  in  the  Defendant's  possession,  liberty  will  be  given  to  the 
Defendant  to  file  an  a£Bldavis  as  a  grouud  for  qualifying  the  order  for  production 
by  permitting  him  to  conceal  such  parts  of  the  documents  as  do  not  relate  to  the 
subject  of  the  suit. 
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1842.— Card  t.  Cnrd. 

Mr.  Cooke  moved  for  the  production  of  papers  described  in  a 
schedule  to  the  Defendant's  answer,  and  admitted  to  be  in  his  pos- 
session. 

Mr.  LewiSy  for  the  Defendant,  submitted  to  produce  the  docu- 
ments ;  but  said,  that  he  was  instructed  that  parts  of  them  related 
to  matters  unconnected  with  the  subject  of  the  suit,  and  asked  leave 
to  conceal  such  parts  of  the  documents  as  the  Defendant  should,  by 
affidavit,  state  to  relate  to  such  other  matters. 

Mr.  Cookey  in  reply. 

The  general  rule  of  the  Court  entitles  the  Plaintiflf  to  the  pro- 
duction of  all  documents  described  in  the  answer,  and  admitted  to 

be  in  the  Defendant's  possession,  unless  the  answer  itself 
[  *275  ]     states  a  ground  for  abridging  *the  Plaintiff's  right.    This 

must  be  obviously  the  rule ;  for  the  documents  are  as 
much  a  part  of  the  answer  as  if  set  out  upon  the  face  of  it,  and  are 
only  not  set  out  for  the  sake  of  convenience  and  economy.  The  ad- 
mission of  any  affidavit  of  the  Defendant,  for  the  purpose  of  vary- 
ing the  effect  of  his  own  answer,  is  perfectly  anomalous,  and  is  not 
a  practice  to  be  aided  or  encouraged.  Admitting  that  the  Court, 
to  prevent  great  injustice,  has,  in  some  few  cases,  allowed  a  general 
admisssion  in  an  answer  to  be  qualified  by  a  subsequent  affidavit, 
such  affidavit  should  be  upon  the  files  of  the  Court  at  the  time  the 
motion  for  production  is  made.  No  such  affidavit  has  been  made  ; 
and  the  Plaintiff  is  entitled  to  the  order  without  qualification. 


The  VICE-CHANCELLOR  referred  to  the  case  Morriee  v.  Swaby  (a), 
and  gave  the  Defendant  leave  to  file  the  affidavit. 


Affirmed  by  the  Lord  Chancellor,  on  appeal,  March  8tfa,  1842. 

(a)  2  Bear.  ftOO. 
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•Wilkinson  v.  Page.  .    [  •276  ] 

1841 :  December  23,  24.     1842.  Janaary  20,  21,  26. 

An  award,  aa  between  partners,  providing  for  the  application  of  the  partnership  as* 
sets,  if  there  sboald  be  a  sarplas,  but  not  providing  for  the  event  of  a  deficiency, 
is  not,  necessarily,  invalid ;  for  the  Court,  in  support  of  the  award,  may,  in  a  pro- 
per case,  intend  that  the  state  of  the  assets  is  snch  as  to  render  the  latter  provision 
unnecessary. 

An  award  in  other  respects  yalid,  is  not  rendered  invalid  owing  to  the  nature  of  the 
remedy  to  which  the  parties  are  left,  in  order  to  enforce  obedience  to  the  award, 
provided  the  remedy  be  sufficient. 

An  award  (under  an  order  of  reference  in  a  cause  seeking  an  account)  directing  ac- 
coants  in  question  between  the  parties  to  be  taken,  without  ordering  payment  of  the 
balance  which  shall  be  found  due,  is  not,  therefore,  bad ;  for  the  Court  may  enforce 
payment  of  such  balance  in  the  cause. 

A  sum  of  money,  constituting  an  item  in  an  account,  being  one  of  tbti  matters  in 
reference,  the  arbitrator  directed  the  accounts  to  be  taken,  and  the  sum  in  question 
to  be  paid  at  a  certain  time«  without  reference  to  the  state  of  the  accounts  at  that 
time  i-^Sembli,  this  does  not  necessarily  affect  the  validity  of  the  award. 

Among  the  matters  referred  to  an  arbitrator,  was  the  question,  whether  FT.  or  P. 
ought  to  be  ultimately  liable  upon  a  promissory  note,  of  which  P.  was  the  maker, 
and  W*  an  indorsee,  as  surety  for  P.  ]  and  whether  P,  was  entitled  to  an  indemnity 
from  W.  against  the  liability  of  P.  to  pay  the  note  when  it  became  due  ?  The 
arbitrator,  by  his  award,  among  other  things,  declared  that  the  liabilities  of  P.  on 
the  note,  as  between  P.  and  TF.,  should  remain  unaffected  by  the  award : — Bdd^ 
that  the  award  was  not  final,  and  was  therefore  bad. 

Ths  Plaintiff,  Michael  Eaton  iVUkinsofij  was  for  several  years 
in  partnership  with  Charles  Pearson  in  the  business  of  solicitors  ; 
the  share  of  Pearson  in  the  business  being  two-thirds,  and  that  of 
the  Plaintiff  one-third.  In  October,  1889,  Pearson^  being  appoint- 
ed the  solicitor  of  the  corporation  of  London,  retired  from  the  part- 
nership ;  and  in  January,  1840,  an  agreement  was  entered  into  be- 
tween Pearson  (with  the  assent  of  the  Plaintiff)  and  the  Defendant, 
William  Sagon  Page^  for  the  purchase  by  the  latter  of  a  moiety  of 
the  partnership  business  for  the  sum  of  1,5002.  The  Defendant,  in 
performancefof  this  agreement,  paid  Pearson  IbOl.^  and  gave  his 
promissory  note,"payable  in  February,  1842,  for  the  other  760i. 
Pearson  paid  the  7502.  which  he  received  into  the  partnership  ac- 
count, and  he  also  gave  the  Plaintiff  credit  in  the  accounts  between 
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themselves  for  the  amount  doe  upon  the  promissory  note,  at  the 

same  time  requiring  the  Plaintiff  to  indorse  the  note,  wnich  he  ac- 

^  cordingly  did,  thereby  making  himself  a  surety  to  Pecir- 

[  *277  ]     8071  for  the  payment  of  the  amount  due  *thercon.     Soon 

after  the  new  partnership  hegan  the  Defendant  complata* 
ed  to  Ptanon  that  the  profits  of  the  business  did  not  answer  the 
'  expectations  he  had  been  led  to  form  ;  and  in  the  course  of  the  year 
1840  differences  arose  between  the  Plaintiff  and  the  Defendant  on 
the  like  grounds.  These  differences  increasing,  and  the  Plaintiff 
considering  that  the  Defendant  was  not  qualified  to  give,  or  did  not 
give,  that  assistance  in  the  business  which  he  was  bound  to  do,  in 
March,  1841,  filed  his  bill,  praying  a  dissolution,  and  tbat  the  ac- 
counts of  the  partnership  might  be  wound  up  and  settled.  The 
Defendant,  by  his  answer,  in  June,  1841,  insisted,  that  as  against 
him  the  Plaintiff  had  made  no  case  for  a  dissolution ;  but  he  sub- 
mitted to  a  dissolution  of  the  partnership,  upon  terms :  the  Defen- 
dant insisted,  that  he  had  been  induced,  by  the  fraudulent  represen* 
tations  of  Pearson^  to  {Purchase  a  moiety  of  the  partnership  busi- 
ness at  the  price  of  1,5002.,  and  that  the  Plaintiff  was  a  party  or 
privy  to  such  fraudulent  representations,  and  ought,  in  equity,  to 
be  affected  by  the  fraud.  And  the  Defendant  submitted,  that  in 
any  account  between  him  and  the  Plaintiff,  the  Defendant  ought  to 
be  allowed  a  deduction  of  the  750Z.,  the  monies  of  the  Defendant 
received  by  the  Plaintiff,  as  appeared  by  the  fifth  schedule  to  the 
memorandum  of  agreement  therein-mentioned,  which  sum  was  ob- 
tained from  the  Defendant  by  such  mis-representations  as  aforesaid  ; 
and  the  Defendant  further  submitted,  that  he  ought,  in  any  such 
account  as  aforesaid,  to  be  indemnified  by  the  Plaintiff  against  be» 
ing  caUed  upon  by  Pear$onj  or  any  other  party,  for  payment  of  the 
promissory  note  for  7502.,  and  interest,  when  the  same  might  be- 
come due.  The  Defendant  also  said,  that,  in  the  month  of  Feb. 
ruary,  1841,  the  Plaintiff  asked  the  Defendant  to  give  him  (the 
Plaintiff)  an  indemnity  against  the  said  promissory  note  for  7502., 

alleging  that  Pearson  threatened  to  hold  him  (the  Plain- 
[  ^278  ]     tiff)  ^liable  for  the  same ;  and  that  the  Defendant,  mr 

der  the  advice  of  his  father,  refused  to  give  the  required 
mdemnity. 
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1841.— Wilkinsoo  v.  Page. 

By  an  order,  dated  the  10th  of  September,  1841,  upon  the  pe- 
tition of  the  Plaintiff,  and  by  the  consent  of  the  Defendant,  all  mat- 
ters in  difiference  mentioned  or  referred  to  in  the  pleadings  in  this 
suit  between  the  Plaintiff  and  the  Defendant,  were  ordered  to  be 
referred  to  the  *^  award,  arbitration,  final  end,  and  determination" 
of  Mr.  Serjeant  Q-oulbum^  and  tbe  usual  directions  were  given  with 
respect  to  the  examination  of  witnesses,  the  production  of  books 
and  documents,  and  the  power  of  the  arbitrator  to  enlarge  the  time 
of  making  his  award)  and  to  dispose  of  the  question  of  costs.  And 
it  was  thereby  ordered  that  the  award  in  writing  of  Mr.  Serjeant 
Qoullum  should  be  final  and  conclusive  on  the  said  parties  respec- 
tively, and  that  neither  the  Plamtiff  nor  the  Deifendant  should  prose- 
cute or  commence  any  action  at  law  or  suit  in  equity  whatsoever 
agunst  the  other  of  them,  nor  against  the  said  arbitrator,  touching 
or  concerning  the  matters  or  any  of  the  matters  referred  to  his  arbi- 
tration, as  aforesaid,  or  touching  or  concerning  any  matter  or  thing 
which  he  (the  arbitrator)  should  do  in  or  about,  or  concerning  such 
matters,  or  any  of  them,  or  the  reference  to  be  directed.  And  it 
was  ordered  that  either  of  the  said  parties  should  be  at  liberty  to 
apply  to  the  Court  to  have  the  award  of  the  said  arbitrator,  to  be 
made  in  pursuance  thereof,  made  an  order  of  the  Court. 

By  a  subsequent  agreement,  dated  the  28rd  of  November,  1841, 
the  solicitors  of  botii  parties  consented  and  agreed  that  the  arbitra- 
tor might,  if  he  thought  fit,  award  as  to  one  of  the  matters  so  re- 
ferred to  him,  in  the  event  of  his  awarding  a  dissolution, 
that  the  accounts  of  *the  partnership  should  be  immedi-     [  *279  ] 
ately  wound  up,  and  the  books  and  papers  thereof  depos- 
ited with  one  J.  8.  B<nodmy  and  that  J.  8.  Bowden  should  and 
might,  with  all  convenient  speed,  receive  the  outstanding  assets  of 
the  partnership,  and  pay  the  same  to  the  joint  account  of  the  Plain- 
tiff and  Defendant,  at  their  bankers,  to  be  in  the  first  instance  ap- 
plied  in  payment  of  the  outstanding  debts  and  liabilities  of  the  part- 
nership,  togetiier  with  incidental  expenses,  and  afterwards  to  be 
applied  upon  the  footing  of  the  accounts,  such  accounts  to  be  finally 
aettied  between  the  Plaintiff  and  Defendant  by  J.  8.   Bowden^  in 
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case  they  differed ;  and  that  both  parties  should  do  all  acts  necessary 
for  winding  up  the  partnership ;  that  the  Plaintiff  should  guarantee 
the  Defendant  against  any  demand  of  rent  for  the  premises  in 
Park-street ;  that  the  papers  of  clients  should  be  delivered  up  to 
such  clients  upon  the  payment  of  what  was  due  from  them ;  and  that 
the  Defendant  should  deliver  up  to  the  Plaintiff  the  private  papers 
belonging  to  the  latter. 

The  arbitrator  made  his  award  dated  the  24th  of  November,  1841, 
and  thereby  ordered  and  adjudged  that  the  Plaintiff's  bill  should 
be  dismissed  without  costs ;  that  the  co-partnership  should  be  dis- 
solved as  from  the  date  of  the  award ;  and  as  to  the  mode  of  wind- 
ing up  the  accounts  and  other  matters  incidental  thereto,  and  the 
person  by  whom  the  8£ud  accounts  should  be  finally  wound  up  and 
settled,  the  arbitrator  referred  to  the  consent  and  agreement  of  the 
23rd  of  November,  and  made  his  award  in  the  precise  terms  of  that 
agreement.  The  award  then  proceeded  as  follows : — "  And  touch- 
ing another  matter  in  difference  mentioned  and  referred  to  in  the 
pleadings  in  the  said  suit,  namely,  the  payment  of  a  certain  sum  of 
1,&00{.  by  the  said  Defendant  as  and  for  a  premium  or 
[  *280  ]  consideration  for  the  purchase  of  a  ^moiety  of  the  busi- 
ness of  the  said  partnership,  and  for  half  of  which  said 
premium,  namely  750Z.,  the  said  Defendant  has  ^ven  his  promisso- 
ry note,  payable  at  a  day  yet  to  come,  and  the  other  moiety  where- 
of^ namely  7502.,  he  the  said  Defendant  paid  in  money,  and  wluch 
money  found  its  way  forthwith  into  the  hands  of  the  said  Plaintiff,  I 
do  award  and  adjudge  that  on  or  before  the  Ist  day  of  January^ 
1842,  the  said  Plaintiff  do  repay  to  the  said  Defendant  the  said  sum 
of  750Z. ;  bi^it  in  making  this  award  I  declare  that  I  do  not  intend 
to  affect  or  in  any  wise  to  vary  any  liabilities  of  the  siud  Defendant 
In  respect  of  the  said  promissory  note  for  7501. ;  but  it  is  my  wish 
and  intention  that  any  such  liabilities  of  the  said  Defendant  in  that 
respect  as  between  him  and  the  Phuntiff  remain  wholly  unaffected 
by  this  my  award.  And  touching  all  matters  in  difference  mention* 
ed  or  referred  to  in  the  pleadings  in  the  said  suit  otilier  than  those  to 
which  I  have  above  referred,  or  on  which  I  hive  above  awarded,  I 
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do  award,  order,  and  direct  that  from  and  immediatelj  after  the  due 
and  fall  performance  bj  each  of  the  parties  to  the  said  smt,  of 
all  matters  and  things  which  by  this  mj  award  are  directed  to  be 
respectively  done  or  suffered  by  each  or  either  of  them,  each  of  the 
ssdd  parties  shall,  if  required  so  to  do,  at  the  costs  and  charge^  of 
the  other  of  them,  execute  to  the  other  of  them  a  release  of  all  such 
lastpmentioned  differences  so  referred  to  me  as  aforesaid  other  than 
those  to  which  I  have  above  referred  or  in  which  I  have  above 
awarded."    * 

The  Defendant  gave  notice  of  motion  for  the  2l8t  of  December, 
1841,  that  this  award  might  be  made  an  order  of  Court,  and  the 
Plaintiff  be  ordered,  on  or  before  the  first  day  of  January  then  next, 
to  pay  to  the  Defendant  the  sum  of  7502.  mentioned  in  the  award. 

Mr.  Wood,  for  the  motion. 

*Mr.  Sharpe  and  Mr.  Anderdojij  contra.  [  *281  ] 

The  order  to  make  the  award  a  rule  of  Court  is  ob- 
tidned  by  a  motion  of  course,  not  requiring  notice.  The  order  for 
payment  of  the  sum  awarded  cannot  be  made  until  the  award  is  a 
role  of  Court,  and  the  Plaintiff  has  had  an  opportunity  of  moving 
to  set  it  aside ;  if  it  could  be  obtained  by  an  order  dehors  the  award, 
the  party  objecting  to  the  award  might  resist  the  motion  by  urging 
any  objections  which  exist  to  the  award ;  but  that  is  not  the  practice  : 
the  practice  is,  that  when  the  award  is  made  a  rule  of  Court,  and  one 
party  comes  to  enforce  it,  the  other  party  may  meet  the  application 
by  a  motion  to  set  it  aside.  The  confusion  in  the  practice  arises  from 
not  distinguishing  the  cases  of  submission  to  arbitration  out  of  Court, 
and  a  reference  made  in  a  pending  suit. 

Mr.  Woody  in  reply.  The  order  to  make  the  award  a  rule  of 
Court  could  not  be  obtained  as  of  course.  It  is  a  motion  which  can 
only  be  met  by  a  cross  motion  to  impeach  the  award,  but  no  notice 
of  any  cross-motion  hajs  been  ^ven.  If  the  order  should  be  obtained 
on  a  motion- of  course,  that  is  no  reason  for  refusing  it  en  a  motion 
with  notice  ;  that  part  of  the  notice  which  asks  for  payment  may  be 
treated  as  sorplusage. 
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The  following  cases  were  cited : — Sagged  v.  Welch  (a)  ;  Mwt- 
quees  of  Ormond  v.  Kynnerelty  (6):  Smith  v.  Symee  (c)  ;  Salnum 
V.  Osborn  (d)  ;  Chivot  v.  Lequeme  («)  ;  Knox  v.  Symmonda  (/)/ 
Mice  V.  Williame  (^). 

*The  Yice-Chanoellob,  havmg  caused  inquiries  to  be 
[  *282  ]  made  with  respect  to  the  practice,  gave  his  decision  as  fol- 
lows : — ^I  think  the  motion  is  special,  and  required  notice. 
The  consequences  of  the  award  being  made  an  order  of  Court  appear 
sufficient  to  shew  that  notice  is  necessary ;  and  the  form  of  the  orders 
which  have  been  produced  by  the  registrar,  and  the  opinion  of  the 
registrars,  leave  no  doubt  in  mj  mind  as  to  the  practice. 

Under  the  circumstances  of  this  case,  and  from  the  uncertainty 
which  existed  as  to  the  practice,  the  Plaintiflf  must  have  until  the 
first  day  of  next  term  to  make  a  cross-motion,  if  he  shall  be  advised 
so  to  do.  The  motion  of  the  Defendants  must  stand  over  in  the 
mean  time. 


The  Plaintiff,  having  given  a  cross  notice  of  motion  that  the  award 
might  be  set  aside,  and  declared  null  and  void,  for,  amongst  other  things 
objections  upon  the  face  of  the  award,  and  for  that  the  arbitrator  had 
not  arbitrated  upon  matters  which  were  referred  to  him,  and  for  that 
the  award  was  uncertain  and  not  final  as  to  the  matters  arbitrated  upon 
or  referred  to  in  the  award. 

Mr.  Sharpe  and  Mr.  Anckrdon  moved  accordingly.  They  chiefly 
insisted  in  argument  upon  the  following  points :— -That  the  question 
on  the  pleading?  was  only  a  question  of  account,  as  incident^  to  the 
dissolution  of  the  partnership,  and  that  the  reference  did  no  more  than 
transfer  to  the  arbitrator  the  jurisdiction  of  the  Court,  which  could 
only  extend  to  a  decree  for  an  account,  and  an  order  upon  further 
directions  for  payment  of  the  balance  ;  that  the  Defendant  had  claim- 

(a)  1  Sim.  134.  (6)  S  Sim.  4  St  15.  (c)  5  Madd.  74. 

(d)  8  MyL  A  K.  499.  («)  S  Vei.  316.  '      (/)  1  V^  Jan.  869. 

{g)  8  Bro.  C.  C.  463. 
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ed  the  750Z.  onlj  as  an  item  in  the  account,  bnt  the  award  had  direc- 
ted its  repayment  without  reference  to  the  state  of  the  ac- 
*count ;  that  the  Plaintiff  having  only  one-third  share  in  [  *283  ] 
the  partnership  account  to  which  the  7502.  had  been  car- 
ried, could  at  the  utmost  be  liable  to  repay  only  one-third  of  that  sum ; 
that  the  ultimate  liability  of  the  Defendant  in  respect  of  the  750L 
due  upon  the  promissory  note  was  a  matter  in  difference  between  the 
parties,  and  was  nevertheless  left  open  upon  the  award ;  that  no  provi- 
sion was  made  for  enforcing  payment  of  any  balance  which  on  taking 
of  the  accounts  might  be  found  due  to  the  Plaintiff;  that  no  provision 
was  made  for  the  contingency  of  the  assets  of  the  partnership  being 
insuJBcient  to  discharge  its  liabilities  ;  that  it  was  not  stated  by  whom 
the  assets  were  to  be  drawn  out  of  the  bank  and  applied ;  and  that  the 
order  as  to  ^^  guarantee"  (a)  was  indefinite  and  uneertain.  Handed 
▼.  Randal  (i)  ;  Edgdl  v.  DaUimore(c) ;  Hopkins  v.  DavU(^d) ; 
Thornton  v.  jHbrw6y(e) ;  In  re  Robsan  and  RaHtton  (f). 

Mr.  Wood^  for  the  Defendant,  in  support  of  the  original  motion 

The  main  question  between  the  parties  is  on  the  right  to  a  dis- 
solution :  the  Defendant  denies  that  right,  but  submits  to  a  dissolu- 
tion on  being  repaid  the  750Z.  The  Plaintiff  does  not,  by  his  bill, 
ask  for  an  indemnity  against  his  liability  on  the  note ;  and  the  in- 
demnity which  the  Defendant  claims  by  his  answer  is  against  the 
payment  which  he  is  liable  to  make  to  Pearson  on  the  note.  The 
Plaintiff  does  not,  on  the  bill,  insist  that  the  Defendant  is  liable  to 
him :  the  liability  left  undecided  was  not,  therefore,  a  matter  of 
difference  between  the  parties  on  the  pleadings.  Sallows  v.  (Tir- 
linff  (A). 

*[The  arguments  for  the  Defendant  on  the  other  ob-     [  *2d4  ] 
jections  are  noticed  and  acceded  to  by  the  Vtce- Chancel- 
loriu  his  judgment.^ 

(a)  The  word  used  in  the  agreement,  mnte,  p.  279.  (6)  7  East,  Si- 

de) 3  Bing.  6S4.  (<£)  1  Cro.  M.  Ac  R.  S46.        (c)  S  Ding.  13. 

( /)  1 B.  &  AdoL  733.         (p)  Ante,  p.  SSa  (A)  Cro.  Jee.  277. 
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Mr.  Sharpe^  in  reply. — The  Defendant  claims  not  merely  an  in* 
demnity  when  he  has  paid,  but  against  being  called  upon  to  pay. 
This  question  is  left  entirely  open  :  the  liability  to  the  Plaintiff  is 
to  remain  the  same  ;  but  nothing  is  said  as  to  the  liability  of  the 
Plaintiff.  The  Plaintiff  must  have  insisted  on  the  Defendant's 
liability  to  him,  or  the  arbitrator  would  not  have  reserved  it ;  and 
being  insisted  upon,  ho  ought  not  to  have  left  it  undecided. 


Vice-Chancellor  : — 

From  the  terms  of  this  award  it  appears,  First,  that  the  arbitra- 
tor has  taken  the  750Z.  already  paid  by  Page  out  of  the  partner- 
ship account,  and  awarded  it  to  be  paid  on  the  1st  of  January  in* 
Btant,  without  reference  to  the  question  whether  the  accounts  should 
at  that  time  have  been  taken  by  Boivden  or  not.  Secondly,  the  ar- 
bitrator has  not  awarded  payment  of  the  balance  to  be  found  by 
Bowdeny  nor  provided  for  the  case  of  the  assets  under  the  adminis- 
tration of  Bowden^  being  insufficient  to  wind  up  the  partnership  con- 
cerns. Thirdly,  he  has  in  general  terms  directed  a  guarantee  to 
be  given,  without  saying  what  the  nature  of  that  guarantee  shall  be.  • 
And,  fourthly,  with  reference  to  the  question  respecting  the  1,500L, 
the  purchase-money  or  premium  agreed  to  be  paid  by  the  Defendant 
for  the  moiety  of  the  business,  the  arbitrator  has  awarded  that  the 
Plaintiff  do  repay  to  the  Defendant  the  7501. ;  but  the  arbitrator 
declares  that  he  does  not  intend  to  affect  or  in  anywise  to  vary 
any  liabilities  of  the  Defendant  in  respect  of  the 
[  *285  ]  ^promissory  note  for  750Z. ;  but  it  is  his  wish  and  inten- 
tion that  any  such  liabilities  of  the  Defendant,  in  that  re- 
spect, as  between  him  and  the  Plaintiff,  should  remdn  wholly  un- 
affected by  the  award. 

Upon  these  four  points  in  the  award,  the  Defendant's  objections 
are  founded. 

Upon  some  of  these  objections,  I  did  not  during  the  argument  nor 
have  I  since  felt  any  great  difficulty.  The  7502.  paid  by  Page  to 
PearBOTij  and  the  rights  and  liabilities  of  the  parties  in  respect  of 
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that  pajmenty  were  matters  in  difference  between  the  parties  to  the 
reference;  and  if  the  learned  arbitrator  has  miscarried  in  taking  that 
item  out  of  the  general  partnership  account,  and  in  directing  pay- 
ment thereof  bj  WHkitison  before  the  accounts  may  have  been  taken, 
(a  point  upon  which  I  give  no  opinion),  I  should  have  great  difr 
culty,  notwithstanding  Pagers  answer  upon  that  part  of  the  case,  in 
treating  that  as  an  excess  of  the  powers  of  the  arbitrator,  or  other- 
wise than  as  an  error  in  law  not  affecting  the  validity  of  the  award. 

I  think  further,  that  the  Plaintiff's  counsel  has  overrated  the  dif- 
ficulties with  which  his  client's  case  would  be  affected,  in  supposing 
that  if  the  award  were  made  an  order  of  Court  in  the  cause  of  TFi2- 
kinaon  v.  Page^  the  Court  would  have  any  difficulty  in  making  an 
order  in  that  cause  for  the  payment  of  any  balance  which  the  ac- 
counts to  be  taken  by  Bowden  might  shew  to  be  due  from  Page  to 
WUkifiion,  or  from  Wilkinson  to  Page  ;  and  if  that  were  not  so,  . 
(admitting,  upon  the  authority  of  the  cases  cited  at  the  bar,  that 
performance  of  the  award  could  not  be  enforced  by  attachment,)  I 
should  hesitate  to  decide  that  an  award  in  other  respects  valid  waa 
rendered  invalid  only  in  respect  of  the  nature  of  the  rem- 
edy, *by  means  of  which  obedience  to  it  was  to  be  en-  [  *286  ] 
forced. 

I  also  think,  that  the  Defendant's  counsel  has  given  a  sufficient 
answer  to  the  objection  as  to  the  absence  from  the  award  of  a  pro- 
vision for  winding  up  the  partnership  concerns  in  the  event  of  the 
assets  collected  by  Bowden  proving  insufficient,  and  also  to  the 
objection  founded  upon  the  word  '^  guarantee"  in  the  award.  It 
may  be,  that  the  certiunty  of  the  amount  of  assets  under  Bowden*$ 
control,  and  the  state  of  the  partnership  accounts,  were  such  as  to 
render  it  unnecessary  that  provision  should  have  been  made  for  the 
contingency  upon  which  the  former  of  the  last-mentioned  objections 
depends ;  and,  in  the  absence  of  evidence  t»  shew  that  such  provi^* 
sion  was  necessary,  the  strong  inclination  of  my  opiuion  is,  that  the 
authorities  upon  the  subject  would  oblige  me  to  make  an  intendment 
to  the  contrary  b  support  of  the  award  (ai) ;  nor  can  I  think  that 

(o)  See  FFotem  oa  Awards,  Snd  ed.  pp.  14a»146. 
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either  party  can  complain  of  the  mere  urb  of  the  word  ^^  guarantee" 
in  the  award,  seeing  that  the  arbitrator  has  only  used  a  word  which 
the  parties  by  special  agreement  aathorized  him  to  make  use  of  in 
that  part  of  the  subject  of  reference  as  to  which,  on  the  23rd  of  No- 
Tember,  1841,  they  agreed  to  substitute  Bowdm  for  the  original 
referee. 

Upon  the  remaining  objection  I  hare  certainly  experienced  great 

difiSoulty.    The  arbitrator  states  in  his  award  (as  the  fact  was),  that 

the  whole  1,5002.  was  a  matter  in  difference  mentioned  and  referred 

to  in  the  pleadings  in  the  cause.    He  then  proceeds  to  award,  that 

7502.  part  of  this  1,500/.,  shall  be  paid  by   WiUdnwn  to  Page  on 

or  before  the  1st  of  January  instant.    He  then  declares, 

[  *287  ]     that,  in  making  his  award,  he  does  *not  intend  to  aflfect 

or  in  anywise  vary  any  liabilities  of  Page  in  respect  of 

.  the  promissory  note  for  7502.,  but  that  it  was  his  wish  and  intention 

that  any  liabilities  of  Page  in  that  respect  as  between  himself  and 

WWdnion  should  remain  wholly  unaflfected  by  the  award. 

Now,  what  are  the  liabilities  of  Page  which  the  arbitrator  here 
refers  to  under  the  words  *^  any  liabilities  of  Page  ^'  Certainly 
not  the  liabilities  of  Page  to  Pearson  ;  for  respecting  such  liabili- 
ties of  Page  there  was  not,  and  could  not  be  either  doubt  or  ques- 
tion. So  far  was  this  from  being  the  case,  that  the  admitted  liabili- 
ty of  Page  to  Pearson  was  the  foundation  of  the  claim  set  up  by 
Page  in  his  answer  to  be  indemnified  by  Wilkinson.  Then  what 
other  liabilities  were  there  by  which  the  words  of  the  award  are  to 
be  satbfied,  and  to  which  they  must  have  reference  ?  Wilkinson 
was  liable  to  Pearson  upon  the  note,  and,  in  the  absence  of  special 
circumstances,  would  be  entitled  to  be  indemnified  by  Page  against 
any  demand  which  Pearson  might  enforce  againsl  him  upon  the 
note.  But  Pagej  in  hb  answer,  insists  that,  under  the  special  cir- 
cumstances of  the  case,  he  is  not  liable  in  equity  so  to  indemnify 
Wilkinson.  In  other  words,  he  contends,  by  his  answer,  that  in 
equity  he  is  not  ultimately  liable  upon  the  note.  And  it  appears 
also  by  the  answer,  although  that  will  not  materially  vary  the  case- 
that,  in  February,  1841,  the  month  preceding  that  m  which  the  bill 
was  filed,  IFttttnton  had  claimed  to  be  indemnified  by  Page  in  re- 
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pect  of  Wilkinson* B  liability  to  Pearson  as  surety  for  Page  upon 
this  very  note.  And  the  answer  does  not  suggest  that  this  claim 
was  ever  withdrawn. 

The  question,  therefore,  whether  Wilkinson  or  Page  was  the 
party  ultimately  liable  upon  the  note,  was  a  matter  in  dif-  , 
ference  mentioned  or  referred  to  in  the  ^pleadings  of  the  [  *288  ] 
cause.  The  state  of  the  question  between  the  parties  re- 
specting the  note  for  750Z.  was  simply  this : — The  primary  liability 
of  each  party  to  Pearson  was  admitted,  and  the  ultimate  liability  of 
Page^  in  the  absence  of  special  circumstances,  was  not,  as  in  reason 
it  could  not  be,  a  subject  of  controversy.  But  a  question  was  rais- 
ed, whether,  under  circumstances  mentioned  and  referred  to  in  the 
pleadmgs,  Page  was  ultimately  liable  or  not ;  and  if  the  case  al- 
leged in  the  answer  were  true,  there  would  or  might  be  strong 
ground  for  supporting  the  proposition  for  which  Page  contended, 
and  which  his  counsel  adopted,  by  arguing  that,  if  the  fraud  were 
made  out  against  Wilkinson^  he  would  be  liable  in  solido  to  Page 
for  the  whole  1,500Z.,  whether  he  received  the  whole  sum  or  not. 
Privately,  in  my  own  mind,  I  may  perhaps  be  persuaded  that  the 
arbitrator  meant  to  decide  thai  the  special  circumstances  relied  uponf 
by  Page  in  his  answer  ought  not  to  affect  what  I  may  call  Page*s 
natural  liabilities  upon  the  note — that  is,  his  ultimate  liabilities,  both 
to  Pearson  and  WiUcinson ;  but^  unfortunately,  the  arbitrator  has 
not  said  so.  Instead  of  determining  and  awarding  that  the  special 
circumstances  insisted  upon  by  Page  shall  not  affect  or  in  anywise 
vary  Pagers  natural  liabilities  upon  the  note, — he  declares  only  that 
Pagers  liabilities  shall  be  wholly  unaffected  by  the  award,  leaving 
the  question  raised  in  the  pleadings  undecided.  [1]     He  says,  in 

[l]  Where  a  cause  in  which  seTeral  iasnes  were  raised  on  the  pleadings  is  referred. 
the  arbitrator  is  bound  to  find  expressly  on  each,  although  he  is  aot  requested  to  do 
•o  by  the  parties.  Therefore  where  to  a  declaration  a  defendant  pleaded  several 
pleas,  and  the  arbitrator  was  not  requested  to  find  specially  on  each,  and  he  awarded 
merely,  that  the  plaintiff  had  no  cause  of  action,  and  directed  a  yerdict  to  be  entered 
for  the  defendant:  the  award  was  held  to  be  badi  England  v.  Dsrison,  0  Dowl  F^ 
a  1062. 

ButwlMitt  the  teiMa-of  tbeMravd'io  deeiding^npoii  on^  of  the  issttea,  the  legal'  ef- 

Vol.  I.  83 
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effect,  he  will  leave  the  question  of  Pagt^9  liabilities  upon  the  note, 
as  between  himself  and  Wilkinwnj  undecided, — those  very  liabUi- 
ties  being,  in  the  way  I  have  explained,  a  matter  in  difference  be- 
tween the  parties  to  the  reference. 

*The  case  of  SaUowB  v.  Girling  (a)  does  not  appear 
[  *28d»]  to  *me  to  bear  upon  the  question  in  this  cause ;  for,  in 
that  case,  ^o  question  was  made  as  to  the  effect  of  the 
awards  and  bonds,  which  the  arbitrators  awarded  to  stand  in  force. 
An  award,  that  a  party  should  be  entitled  to  the  monies  due  under 
an  award  or  upon  a  bond,  might  be  good,  if  the  effect  of  the  award 
or  bond  was  not  in  dispute  ;  but  otherwise,  if  the  effect  of  the  award 
or  bond  was  a  subject  of  difference  between  the  parties.  The 
mutual  releases  which  are  also  awarded  cannot  help  the  case-;  for  a 
decision  to  that  effect  would  be  to  make  the  releases,  which  are  part 
of  the  award,  affect  a  subject  which  the  arbitrator  declares  shall  be 
wholly  unaffected  by  the  award.  It  is  with  great  regret,  there- 
fore, that  I  am  compelled  to  refuse  the  Defendant's  motion,  and  ac- 
cede to  that  of  the  Plaintiff:  but  I  can  give  no  costs  upon  either 
motion. 

feet  of  which  is  to  dispose  of  the  other,  the  arbi|rator  is  not  bound  to  decide  vpon  each 
iisae  unless  he  is  reqnested  so  to  do.  Dackworth  v.  Harrison,  7  DowL  P.  C.  71.— 
By  the  terms  of  a  sabmission  a  chancety  suit  and  all  matters  of  difference  between 
the  parties,  were  referred,  and  it  was  made  an  express  matter  of  reference,  whether 
an  agreement  between  the  parties  shonld  be  rescinded  or  not,  and  the  arbitrators  only 
merely  decided  as  to  the  chancery  soit,  but  gave  no  direction  npon  the  subject  of  re- 
scinding the  agreement,  bnt  awarded  specifically  npon  ereiy  other  subject  matter  of 
the  agreement,  it  was  held  that  the  award  was  not  sufficient.  Upperton  v.  Tribe,  1 
Har.  4  W.  880. 

(a)  Cro.  Jac  277. 


i««^ 


TOPHAM  V.  lilGHTBODT. 

annary  21  22 

The  Plaintiffs  dalmxng  to  be  next  of  Idn  of  the  testatrix,  filed  their  bill  against  the 
exeentors  in  respect  of  legacies  whieh  had  failed:  the  executors  answered,  bnt  did 
not  admit  that  the  Plaintiffs  wen  such  next*of  Un :  the  Plafaitlfik  noted,  under  the 
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Sth  order  of  the  9th  of  May,  1889,  for  a  reference  to  inqnire  who  were  the  next  of 

kin  of  the  testatrix:  motion  refused. 
A  preliminary  inqniiy  may  be  directed,  nnder  the  Sth  order  of  the  9th  of  May,  1839, 

where  the  eridence  npon  the  answer  is  a  soffictent  foandation  for  the  order,  bat 

not  where,  if  the  canse  were  heard  upon  that  evidence,  the  bill  wonld  be  dismissed. 
OiMriB,  whether  an  affidaTit  might  not  be  receired  in  support  of  the  motion,  where  the 

answer  simply  stated  ignorance  of  the  Plaintiff's  title  I 

A  Mqtion  was  made,  on  behalf  of  the  Plaintiffs,  that  it  might  be 
referred  to  the  Master  to  inquire  and  state  who  was  or  were  the 
next  of  kin  of  the  testatrix  in  the  pleadings  mentioned,  living  at 
the  time  of  her  death,  and  whether  any  and  which  of  them  were 
dead,  and  who  were  the  personal  representatives  of  such  next  of  kin, 
and  that  the  Master  should  be  at  liberty  to  state  special  circum- 
stances. 

The  testatrix  bequeathed  several  legacies  for  charitable 
purposes,  that  could  not  take  effect  in  so  far  as  *they  were  [  *390  ] 
charged  on  that  part  of  her  personal  estate  which  savour- 
ed of  realty.  The  Plaintifi  claimed,  as  next  of  kin  of  the  testatrix, 
to  be  entitled  to  the  legacies  trhich  had  thus  failed.  The  Defendants 
wore  the  executors  of  the  testatrix,  and  they,  by  their  answer,  stat- 
ed, that  they  did  not  know  whether  the  Plaintiffs  were  or  not  the 
next  of  kin  of  the  testatrix,  or  who  were  such  next  of  kin.  The 
fund  in  question  was,  by  the  consent  of  all  parties,  paid  into  Court 
to  the  credit  of  the  cause. 


Mr.  Shcarptj  for  the  motion,  relied  on  the  Order  V.of  the* 9th  of 
May,  1889. — ^This  inquiry  is  necessarily  preliminary  to  any  decree 
affecting  the  subject  of  the  suit.  The  application  Is,  that  instead 
of  going  before  the  Examiner,  the  proof  of  tide  may  be  made  before 
the  Master,  in  the  presence  of  all  persons  who  may  claim  adversely. 
The  title  of  the  Plidntiff  is  not  admitted  ;  but  if  that  were  necessary, 
the  order  permitting  such  inquiries  before  the  hearing  would  be  nu* 
gatory  m  the  majority  of  oases, 

Mr.  jPoUstt,  contra. 
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-1     _  _  I  -  ■  —       —     ■      -  ■■  .  - 

The  order  is  not  applicable  to  an  inqairj  on  the  question  upon 
which  the  Plainiflfs^  title  depends.  If  the  Plaintiffs  are  the  next  of 
kin,  they  will  obtain  a  decree  at  the  hearing, — if  not,  the  bill  will 
be  dismissed.  A  creditor  could  not  have  a  preliminary  inquiry  to 
prove  his  debt ;  or  if  a  legacy  were  given  to  the  children  of  A.j 
persons  assuming  that  character,  and  filing  a  bill  for  the  legacy^ 
would  not  be  entitled  to  an  inquiry  for  the  purpose  of  making  out 
their  case.  If  the  Master  should  find  that  the  Plaintiffs  are  not  the 
next  of  kin,  the  finding  would  not  be  conclusive  on  any  parly,  and 
the  Plaintiffs  would  thereby  acquire  the  undue  advantage 
[  •291  ]  of  being  enabled  to  re-commence  the  attempted  proof  •of 
their  title  with  the  knowledge  of  the  difficulties  of  their 
case,  and  that  opportunity  of  overcoming  them  by  additional  evi- 
dence which  it  is  against  the  policy  of  all  the  rules  with  regard  to  ex- 
amination and  publication  to  afford.  The  order  has  not  received  the 
construction  implied  by  this  motion :  Meinertzhagen  v.  DavU  (a)  ; 
Lee  V.  Shaw  (6). 

Mr.  Sharpe^  in  reply.  ^ 

The  first  question  is,  how  much  of  the  property  of  the  testatrix 
consists  of  pure  personalty,  and  how  much  of  personal  estate  sa- 
vouring of  realty, — to  the  latter  of  which  the  next  of  kin  are  en« 
titled.  This  question  can  only  be  determined  finally  in  the  presence 
of  the  next  of  kin ;  and  the  inquiry  now  sought  is  preliminary  to 
the  adjudication  in  that  respect.  The  case  of  the  Defendants  is, 
that  they  cannot  safely  act  except  under  the  sanction  of  the  Court ; 
and  tbe  inquiry  will  therefore  aid  the  Court,  in  that  manner  which 
is  the  most  simple, — in  requiring  the  proof  but  once,  instead  of 
twice,-^the  least  expensive  for  the  same  reason, — ^and  the  most  sat- 
isfactory, inasmuch  as  it  takes  place  not  only  as  against  the  Defen- 
dants in  this  suit,  but  at  the  same  time  as  against  all  the  world. 

(a)  10  Sim.  219.  (6)  Id  369. 


CASES  IN  CHANCERY,  298 


184S.— TophAm  ▼.  Ughtbody. 
1 


Yice-Chancbllor  : — 

The  application  must  be  determined  entirely  bj  the  effect  of  the 
fifth  order  of  the  9th  of  May,  1839  ;  for  it  is  only  under  that  order 
that  the  Court  has  power,  at  this  stage  of  the  cause,  to  direct  any 
inquiry  of  the  nature  which  is  now  asked.  The  prac- 
tice of  the  Court  *has  usually  been  to  loo^to  the  answer  [  *292  ] 
alone,  where  there  is  an  answer,  for  the  foundation  of  in< 
terlocutory  ordefs ;  but  in  the  present  case,  the  answer  controverts 
the  title  of  the  Plaintiffs  ;  for  I  cannot,  upon  motion,  distinguish  the 
case  of  a  title  not  admitted  from  that  of  a  title  which  is  denied.  In 
both  cases  the  Plaintiff  has  to  establish  his  title  by  proofs  in  the  cause. 
Whether  it  would  be  a  convenient  course  of  proceeding,  where 
the  claimants  are  members  of  a  class  as  next  of  kin,  or  (generally) 
in  aU  cases  which  are  investigated  in  the  Master's  office,  that  the 
office  of  the  Master  should  be  the  original  place  of  trial,  rather  than 
additional  and  cumulative  to  the  original  inquiry,  as  it  now  is  ;  or 
that  a  party  seeking  to  institute  inquiries  before  the  Master  should 
lay  a  sufficient  foundation  for  those  inquiries  by  affidavit  in  the  first 
instance, — are  not  questions  at  present  before  me.  If  I  cannot  find 
in  the  answer  such  an  admission  of  the  title  of  the  Plaintiffs  as 
would  justify  the  Court  in  directing  the  inquiry  if  the  cause  were 
now  at  the  hearing,  I  have  no  discretion  but  to  refuse  the  order 
which  is  sought.  It  was  not  intended  that  the  fifUi  order,  which 
authorizes  preliminary  inquiries,  should  dispense  with  the  evidence, 
which  the  practice  requires  as  a  foundation  for  an  order  directing  in- 
quiries ;  but  (assuming  that  the  evidence  found  in  the  admission  of 
the  Defendant  by  Sis  answer,  if  he  refused  to  consent,  was  sufficient 
for  this  purpose,  and  shewed  at  least  some  right  in  the  Plaintifi)  the 
order  was  designed  to  amend  the  practice  so  as  to  permit  an  enquiry 
with  respect  to  fiEbcts  which  it  would  be  necessary  to  ascertain  before 
the  Court  could  adjudicate  on  the  subject  before  it.  It  was  not  in- 
tended that  the  Court  should  exercise,  or  that  it  should  have,  the  pow« 
er  of  directing  inquiries  in  cases  where,  if  the  cause  were  then  set 
down,  the  bill  must  be  simply  dismissed,  and  where,  therefore,  the 
inquiries  could  not  be  said  to  be  preliminary  to  any  certain 
end.  This  motion  must  *be  refused ;  but  it  will  not  be  [  *293  ] 
necessary  that  I  should  make  any  order  for  the  immedi- 
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ate  payment  of  the  costs  of  it :  they  will  be  costs  in  the  caase  ; 
and  if  the  Plaintiffs  succeed  in  establishing  their  title,  the  costs  of 
the  motion  will  come  oat  of  their  own  faod  ;  if  they  fail,  they  will 
have  to  pay  them. 


KiMBEBV.   EnSWORTH. 

February  19  and  21. 

To  a  suit  for  the  execation  of  a  tmst,  created  for  the  benefit  of  the  Flaintiffi  and 
other  specified  crediton,  against  the  trustees,  (the  fand.^Ting  been  brooght  into 
Coort,)  the  person  who  created  the  trast,  or  his  personal  representatire,  is  a  neces- 
sary party;  and  it  is  not  a  case  in  which  the  Conrt  will,  under  the  40th  order  of 
August  1841,  make  a  decree  saving  the  rights  of  such  party  when  absent,  although 
the  Defendants  say  that  the  tmst  fund  is  insufficient  for  the  purposes  for  which  it 
was  created,  and  that  there  is,  therefore,  no  surplus  to  be  paid  to  the  absent 
party. 

The  40th  order  of  August  1841,  enabling  the  Conrt  to  make  a  decree  saTing  the  rights 
of  absent  parties,  does  not  apply  to  cases  where  the  security  of  an  absent  party 
might  be  prejudiced  by  the  decree,  or  where  the  effect  of  the  decree  might  be  to 
transfer  the  legal  interest  in  property  in  which  the  absent  party  is  equitably  inter- 
ested : — SemUi. 

Bt  an  mdenture,  dated  the  17th  of  March,  1815,  B.  Origin  as* 
signed  his  estate  and  effects,  comprising  a  real  estate  subject  to  a 
contract  for  sale,  and  his  farming  stock  and  crops,  to  OhurehiU  and 
the  Defendant,  Emuxnih^  upon  trust,  in  the  first  place,  to  pay  their 
costs  and  expenses,  and  provide  for  an  annuity  as  therein  mention* 
ed  ;  and  then  upon  trust  that  OhurehiU  and  Enwoorth^  and  the  sur- 
vivor of  them',  his  executors  and  administrators,  should,  when  and 
80  often  as  there  should  be  sufficient  of  the  trust-monies  to  pay  5s. 
in  the  pound  upon  the  debts  of  the  creditors  of  22.  Chriffin^  who  ex- 
ecuted the  indenture,  make  and  pay  a  dividend  of  that  amount  to 
and  amongst  such  creditors  until  the  trust  estate  should  be  exhaust- 
ed ;  and,  in  case  there  should  be  any  surplus  of  the  trust-monies 
after  the  sud  creditors  should  have  been  paid  the  full  amount  of 
their  debts,  and  the  other  payments  thereby  provided  for  should  have 
been  made,  or  if  any  part  of  the  trust  estate  and  effects  should  then 
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be  andispoeed  of  upon  trust  to  pay  over  such  sarplos,  and  re-assign 
such  estate  and  effects  to  B.  Oriffinj  his  execators,  administratorSy 
or  assigns. 

^CJmrchUl  and  Uniwarih  entered  into  possession  of  the  [  *295  ] 
tmst  estate  and  premises.  Difficulties  arose  in  the  per- 
formance of  the  contract  for  sale  of  the  real  estate,  and  no  dividend 
was  pud  to  the  creditors.  ChurehUl  received  some  part  of  the  trust- 
,  monies,  and  in  1827,  became  bankrupt.  In  June,  1840,  B.  Oriffin 
died  intestate. 

The  bill  was  filed  in  July,  1840,  by  three  of  the  creditors  who  ex- 
ecuted the  deed,  on  behalf  of  themselves  and  all  other  such  unsatis- 
fied creditors  of  B.  Oriffin^  agunst  Enxworthy  and  also  against 
RchiMOfiy  the  surviving  assignee  of  Churehill ;  and  it  stated,  that 
Churehill  and  JSntworth  had  sold  and  converted  the  trust  estate  and 
premises  into  money,  and  received  the  proceeds,  and  that  the  same, 
after  payment  of  the  prior  charges  thereon,  amounted  to  a  sum  almost, 
but  not  quite,  sufficient  to  pay  the  said  creditors  of  i2.  Oriffin  in 
full ;  that  no  person  had  obtwied  administration  of  the  estate  and 
effects  of  B.  Chiffin  in  any  ecclesiastical  court,  and  that  there  was 
not  any  legal  personal  representative  of  B.  Chiffin  ;  and  if  any  per- 
son should  become  such  legal  personal  representative,  he  would  not 
have  any  interest  in  the  matters  in  question,  inasmuch  as  the  whole 
of  the  real  and  personal  property  comprised  in  the  said  indenture 
had  not  realissed  sufficient  to  pay  the  creditors  interested  in  that  deed 
their  debts  in  full.  The  bill  prayed  an  account  of  the  trust  estate, 
and  payment  of  the  scheduled  creditors  pro  rata. 

Unatearthf  by  his  answer,  admitted,  that  there  was  no  personal 
representative  of  Oriffin;  and  said  that  Chureliill  had  retained 
1,406Z.,  which  he  claimed  for  costs ;  but  that  if  he  had  not  retained 
that  sum,  the  trust-monies  still,  after  the  necessary  payments  were 
made  thereout,  would  not  have  been  nearly  sufficient  to 
pay  the  debts ;  *that  it  was  not  until  1884  enough  had  [  *295  ] 
been  received  to  pay  a  dividend  of  5s.  in  the  pound,  and 
then  he  was  unable  to  find  the  parties  entitled  thereto. 

The  fund,  as  admitted  by  the  answer,  was,  upon  motion,  brought 
into  Court.    At  the  hearing. 
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Mr.  Skirrato  and  Mr.  Chandle%s^  for  the  Plaintiffs,  sabmitted, 
that,  under  the  40th  Order  of  August,  1841,  the  Court  might  make 
the  decree,  saving  the  rights  of  OriffirCs  representatives. 

Mr.  OBhomey  for  the  Defendant  Ensworth, 

Mr.  Sharpej  for  the  Defendant  Bobinson. 


Yicb-Chancbllob  : — 

In  this  case,  I  am  asked  to  exercbe  the  discretion  given  me  by 
the  40th  order  of  August  last,  bj  dispensing  with  the  presence  of 
a  party  who,  according  to  the  ordinary  rule  of  the  Court,  is  a  neo- 
essary  party  to  the  cause.  The  suit  is  for  the  execution  of  a  trust 
created  for  the  sale  of  certain  property,  and  the  payment  of  sched- 
uled creditors  out  of  the  proceeds ;  the  amount  of  which,  so  far 
as  it  is  admitted  by  the  Defendant,  has  been  brought  into  Court. 
The  party  absent  is  the  author  of  the  trust.  The  object  of  the  40th 
order  was  to  remove  a  difficulty,  which  often  arose  at  the  hearmg 
of  a-  cause,  from  objections  for  want  of  parties  bemg  taken  by  De- 
fendants, when  the  objections  had  not  been  suggested  by  the  answer, 
and  the  rights  of  the  absent  party  ^ould  be  as  well  protected  by  the 
decree  of  the  Court  as  if  he  were  present ;  or,  at  all  events,  those 
rights  could  not  be  prejudiced  by  a  decree  made  in  their  absence. 
The  only  effect  of  the  objection  was  that  of  producing  a  supple- 
mental suit,  and  delaying  the  decree.  This  appeared  to 
[  *296  ]  *Lord  CoUenham  to  afford  a  Defendant  an  opportunity  of 
creating  an  impediment  which  it  was  not  just  that  he 
should  have ;  and  he,  therefore,  approved  of  an  order  giving  the 
Court  a  discretion  to  proceed,  notwitiistanding  the  absence  of  a 
party  in  such  circumstances.  It  was  not  contemplated,  that  the 
Court  would  ever  exercise  the  power  which  the  order  gave  in  a 
manner  which  would  be  prejudicial  to  an  absent  party.  If,  in  this 
case,  the  trustrfund  should  be  distributed  under  the  decree  of  the 
Court  in  the  absence  of  the  author  of  the  trust,  it  is  quite  clear 
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that  he  or  his  representatives  might,  in  ^nother  sait,  obtain  a  decree 
agunst  the  trustee?  for  an  account ;  and  the  effect  of  thef  present 
decree  may  have  been  to  hare  given  him  or  them  the  personal  se- 
curiiy  of  the  trustees,  in  substitution  for  the  security  of  a  fund  in 
Court.  In  the  case  of  Walker  v.  Jeffreys  (a)  j  I  was  desired  to 
decree  the  execution  of  a  lease  in  the  absence  of  persons  beneficially 
interested  in  the  estate  which  was  to  be  the  subject  of  the  lease : 
this  I  refused  to  do,  upon  the  ground  that  a  party,  who  is  in  equity 
the  owner  of  property,  might  be  seriously  prejudiced  if  the  legal 
interest  were,  without  notice  to  him,  assigned  to  another  person. 
The  difficulty,  in  that  case,  was  got  over  by  a  direction  in  the  De- 
cree, to  which  the  parties  consented,  that  the  will,  under  which  the 
absent  parties  were  entitled,  should  be  recited  in  any  lease  which 
niight  ultimately  be  granted. 

K  this  cause  were  now  to  be  heard  on  further  directions  (Jb\  and 
the  fund  was  not  in  Court,  but  the  decree  was  to  be  made  against 
the  trustees  personally, — they  not  objecting  on  the  ground  of  the 
defect  of  parties, — I  am  not  prepared  to  say,  that  the 
Court  might  not  make  *thc  decree  in  the  absence  of  any  [  *297  ] 
personal  representatives  of  Qriffin:  I  do  not  express 
any  opinion  upon  such  a  case ;  but,  as  it  now  stands,  the  fund 
being  in  Court,  and  the  distribution  being  to  take  place  by  the 
order  of  the  Court,  I  have  no  doubt  that  I  ought  not  to  proceed 
until  the  defect  of  parties  shall  be  suppUed. 

(a)  Infnu 

(6)  HU  Honor  in  another  case  said,  that  a  decree  oaght  not  to  be  made  at  the 
original  hewing,  in  the  absence  of  a  pai|f  interested,  as  a  fond  might  afterwards,  in 
the  progress  of  the  causa,  come  into  Coart,  and  be  distribnted. 


Woodward  t^.  Conbbeer. 

April  15,  16,  25. 

The  sCsft  1' Win  4,  c  86,  s.  15,  rale  5,  doet  not  make  it  impersEthre  npoD  the  Pls&a- 
tiff  to  bring  a  Defendant,  who  is  in  castody,  op  to  the  bar  of  the  Cont  withhi 
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thirtj  dajs,  bat  only  deprives  the  Plaintiff  of  the  benefit  of  his  procesSi  and  en- 
titles the  Defendant  to  his  discha^e,  if  the  Plaintiff  does  not  so  bring  him  np. 
A  prisoner,  who,  having  been  placed  in  custody  by  a  lawful  attachment,  has  remain- 
ed in  prison  voluntarily,  without  claiming  his  discharge  after  he  was  entitled  to  be 
discharged,  may  be  regularly  detained  under  another  attachment  lawfuUy  issuing 
against  him. 

On  the  5th  of  November,  1841 ,  the  sabpceaa  in  the  cause  was 
served  upon  the  Defendant ;  and  on  the  24th  of  November,  1841, 
an  attachment  issued  for  want  of  appearance,  under  which  he  was 
lodged  in  Worcester  gaol.  On  the  24th  of  December,  1841,  an 
appearance  was  entered  for  the  Defendant  under  the  statute,  in 
pursuance  of  an  order  of  the  Court  for  that  purpose.  At  the  ex- 
piration of  thirty  days  from  the  time  that  he  was  actually  in  custody, 
the  Plaintiff  not  having  brought  him  to  the  bar  of  the  Court,  the 
Defendant  became  entitled  to  be  discharged  (a)  ;  but  he  remained 
in  gaol  without  claiming  his  discharge.  An  attachment  issued 
against  him  on  the  27  th  of  January,  1842,  for  want  of  answer,  and 
was  lodged  at  Worcester  gaol  by  way  of  detainer.  On  the  2l8t  of 
February,  1842,  the  Defendant  was  brought  up  by  habeas  corpus, 
and  turned  over  to  the  Fleet  turn  causb. 

Mr.  CHrdlestone,  for  the  Defendant,  now  moved  that  the  writ  of 
attachment  of  the  27th  of  January,  and  the  order  of  commitment 
of  the  21st  of  February,  might  be  discharged,  and  that  the  De. 
fendant  might  be  discharged  out  of  the  custody  of  the  warden  of 

the  Fleet  with  costs  to  be  paid  by  the  Plaintiff. 
[  *298  ]  *The  ground  of  the  application  was,  that  the  prisoner, 
not  having  been  brought  j^y  the  Plaintiff  to  the  bj^r  of  the 
Court  within  thirty  days  from  the  time  of  his  being  in  custody,  was, 
after  that  time  had  expired,  wrongfully  detained,  and  that  the  sub- 
sequent process  was,  for  that  reason,  irregular :  Cfreening  v.  Cfretfh 
ing  (5)  ;  LewU  v.  Evam  (e)  ;  Needham  v.  Needham  ((2). 

Mr.  BaUf/j  contra. 

(a)  See  itat  1  Wm.  4,  c.  36, 1. 16,  rale  6.  (6)  1  Bear.  ISl. 

*  (e)  1  Cr.  Ib  Fh.  264.  {d)  Before  the  Vica-ChaBoellor  of  England,  19tk 

April,  1S42. 
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Vice  Chancellor  : — 

It  is  admittedy  that  both  the  original  arrest  under  the  attachment 
for  want  of  appearance,  and  the  appearance  entered  for  the  De- 
fendant on  the  24th  of  December,  1841,  have  been  regular;  and, 
(although  that  is  not  admitted),  I  think  that  the  attachment  for 
want  of  an  answer  also  issued  regularly.  If  the  detainer  under 
that  process  were  irregular,  that  would  not  affect  the  regularity  of 
the  attachment  itself,  independently  of  the  execution  of  it.  The 
Plaintiff  might  regularly  issue  the  attachment,  even  if  he  were  not 
able  regularly  to  serve  it.  The  right  to  compel  an  answer  by  the 
proper  process  arose  at  a  given  time  after  the  appearance  was  re- 
gularly entered,  and  did  not  depend  upon'  the  position  in  which  at 
that  moment  the  Defendant  might  be.  If,  after  the  attachment  for 
want  of  an  answer  had  issued,  the  Defendant  had  been  found  at 
large,  whether  by  his  own  act  or  that  of  the  Plaintiff,  and  had  been 
arrested  under  the  attachment,  I  apprehend  the  present  question 
would  not  have  arisen. 

The  question  then  is,  whether,  admitting  the  'attach*  [  *299  ] 
ment  for  want  of  an  answer  to  have  issued  regularly,  the 
detainer  was  lawful.  It  was  argued,  that  a  detainer  lodged  against 
a  party  unlawfully  in  custody  is  invalid,  and  that  the  party  so  de- 
tained is  entitled  to  his  discharge.  Tho  proposition,  thus  broadly 
stated,  cannot,  I  conceive,  be  sustained. 

In  ffutckins  v.  Kenriek  (a),  the  Defendant  was  regularly  entitled 
to  be  superseded.  An  order  for  his  being  superseded  bad  become 
absolute,  but  the  Defendant  had  continued  in  custody  without  carry, 
ing  the  order  into  execution  by  getting  himself  actuaUy  and  in  fact 
superseded.  Whilst  the  Defendant  was  in  actual  custody,  long 
after  he  was  entitled  to  be  superseded,  a  declaration  was  delivered 
at  the  suit  of  Sutehina.  The  Court  held  the  detainer  good,  admit- 
ting,  however,  that  the  case  might  have  been  otherwise  if  the  De- 
fendant had  been  irregularly  in  custody  at  the  suit  of  Hutchins. 
The  Court  said,  "  The  Plaintiff  found  the  Defendant  in  actual  cus- 
tody, and  had  a  right  to  charge  him  in  custody  without  inquiring 
whether  he  was  entitled  to  he  superseded  or  not.     If  he  could  not 

(a)  8  Barr.  1049. 
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charge  the  Defendant  in  custody,  the  debtor  would  not  be  amenable 
to  justice  at  all ;  for  the  Plaintiff  could  not  arrest  him,  not  being  at 
large,  nor  would  have  anj  other  way  of  coming  at  him."  In 
HawHnt  v.  Hall  (a),  Lord  Cottenhamy  after  stating  the  general 
principle  to  be,  that  the  author  of  wrong,  who  has  put  a  person  in  a 
position  in  which  he  had  no  right  to  put  him,  shall  not  take  advan- 
tage of  that  illegal  act,  is  reported  to  have  said — ^*'  And  the  Court 
would  not  allow  a  party  to  take  advantage  of  that  illegal  act,  even 
although  he  were  not  himself  the  author  of  it."  I  may  be  permit- 
ted to  doubt  whether  the  wcrds  I  have  quoted  are  correct- 
[  *300  ]  ly  attributed  to  Lord  Cottenham  ;  for,  besides  *the  case 
of  Huichins  v.  Kenrickj  which  is  a  direct  authority  the 
other  way,  there  are  numerous  other  cases  according  with  Hutching 
V.  Kenrick  upon  that  point. 

In  the  cases  in  which  it  has  been  held,  that  a  detainer  was  invalid 
upon  the  ground  of  the  party  charged  thereby  being  at  the  time  en- 
titled to  be  discharged  out  of  custody,  the  Court  appears  to  have 
gone  either  upon  the  ground  that  the  party  charging  him  or  arrest- 
ing him  could  not  take  advantage  of  hia  own  wrong,  or  that  the  party 
charged  was  privileged  from  arrest  at  the  time  the  detainer  was 
lodged  (5).  My  only  doubt  in  this  case  was  upon  the  first  of  these 
grounds,  which  alone  could  distinguish  it  from  Hutchine  v.  Kenrick^ 
and  the  other  like  cases ;  but  I  do  not  think  that  the  Plaintiff  here 
has  taken  any  advantage  of  his  own  wrong  in  having,  by  the  sheriff 
as  his  agent,  detained  the  Defendant.  I  do  not  read  the  statute 
(c)  as  imposing  upon  the  Plaintiff  an  obligation  at  all  events  to 
bring  up  the  Defendant  to  the  bar  within  the  thirty  days,  but  only 
as  depriving  him  of  the  benefit  of  his  process,  and  as  entitling  the 
Defendant  absolu\ely  to  his  discharge  upon  his  own  application,  if 
the  Plaintiff  do  not  bring  him  up  within  the  thirty  days. 

If  it  were  decided,  that  the  attachment  for  want  of  an  answer 

(a)  4  Myl.  &  Cr.  280.    See  note  1.    See  also  7  Beaytta,  79  note  1. 

(6)  Sec  cases  collected  in  Archbold'sPractice,  Q.  B.,  Vol.  I.,  pp.  526,  635,  7tli  ed. ; 
BawkiM  ▼.  Hall,  1  Bear.  77.  and  cases  cit%d  in'  notcj  S.  C.  4  Myl.  &  Cr.  2S0i 
f^wii  T.  £van8^  1  Cr.  &  Ph.  280. 

(c)  1  Will.  4,  c.  3S,  I.  15,  reg.  5. 
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eoald  not  be  executed  so  long  as  the  Defendant  from  any  cause  re- 
mained in  custody,  it  would  follow  either  that,  by  wilfully  remaining 
in  gaol^he  might  deprive  the  Plaintiff  of  all  discovery,  or  the  Plain- 
tiff would  be  obliged,  without  any  object,  to  take  steps 
for  *proc«riug  that  discharge  to  which  the  very  words  of  [  •301  ] 
the  statute  entitle  the  Defendant,  without  any  interference  . 
from,  and  even  in  spite  of,  the  Plaintiff.  By  the  5th  rule,  the  gaoler 
is  directed  to  discharge  the  prisoner  when  circumstances  have  arisen 
which  would  lie  peculiarly  within  his  knowledge.  The  13th  rule 
differs  in  terms,  as  it  does  in  the  circumstances  under  which  the 
right  of  the  prisoner  to  his  discharge  arises ;  not  that  I  mean  to  ex- 
press an  opinion  that  the  case  would  have  differed  under  that  rufc. 
The .  Plaintiff  himself  appears  to  have  done  nothing  that  was  not 
strictly  regular  on  his  part.  And  if  the  Defendant  did  not  claim 
his  discharge,  but  voluntarily  remained  in  Worcester  gaol,  I  cannot 
think  he  has  any  ground  of  complaint  against  either  the  Plaintiff  or 
the  sheriff,  only  because  the  sheriff  did  not  go  through  the  ceremony 
of  compelling  him  to  go  outside  the  walls  of  the  prison,  in  order  to 
^ve  his  detainer  the  form  of  a  new  arrest. 

It  was  said,  however,  that  the  order  of  commitment  was  founded  up- 
on the  false  suggestion,  that  the  Defendant  was  detained  in  Worcester 
gaol  by  virtue  of  the  two  writs  of  attachment.  This  objection  at  the 
utmost  could  affect  nothbg  but  the  order  of  commitment ;  but  the 
argument  appears  to  me  altogether  fallacious.  The  Defendant  was 
attached  for  want  of  an  answer.  The  order  of  the  21st  of  February 
chan^ug  the  custody  from  Worcester  gaol  to  the  Fleet,  proceeded 
upozt  the  last-mentioned  attachment,  and  upon  that  only :  but  the 
Defendant  was  turned  over  to  the  Fleet  cum  causis,  in  order  only 
that  all  causes  for  imprisonment  other  than  the  attachment  might  not 
be  affected  by  the  mere  change  of  custody.  This  objection,  there- 
fore, like  the  former,  resolves  itself  merely  into  the  regularity  of  the 
detainer.  The  return  of  the  warden  on  the  10th  of  March,  1842,  to 
which  I  was  referred,  cannot  alter  the  case  (a).  The 
•question  of  privilege  does  not  arise  here*  [  ^302  ] 

(a)  **  And  by  the  said  sheriflTs  return,  it  appears  that  the  Defendant  was  detained  hy 
the  said  sheriff  by  virtue  of  a  writ  of  attachment  issuing  out  of  the  Court  of  Chancer^Ci 
dated  the  20th  of  NoTember,  1841,  for  not  appearing  to  a  bill  of  complaint  of  Wtl- 


303  CASES  IN  CIIANC^^Y. 


1842. — Appleby  v.  Dake. 


In  order  that  the  precise  ground  upon  which  I  proceed  may  be 
understood,  I  shall  add,  that  the  case  might  have  required  a  differ- 
ent consideration,  if  the  attachment  for  want  of  an  answer  lyid  itself 
depended  upon  the  Defendant  being  lawfully  in  custody  at  the  time 
it  issued :  but  that  was  not  so.  The  first  process,  which  was  clearly 
regular,  was  exhausted,  and  the  process  for  want  of  an  answer  was 
regularly  commenced  also.  That  I  understand  to  be  the  cUstinction 
upon  Lord  CottenJiam^s  judgment  in  Leufis  v.  Evans.  Lord  Lang- 
dale  had  ordered  the  Defendant  to  be  turned  over  to  the  Fleet,  and 
an  appearance  to  be  entered  for  him  after  the  time  limited  by  the 
statute  for  doing  so  had  expired.  And  the  attachment,  for  want  of 
an  answer,  which  Lord  Langdale  thought  a  valid  detainer,  was  found- 
ed upon  the  previous  irregular  process.  My  only  doubt  upon,  that 
case  would  have  been,  whether  Lord  Langdale^ s  order  for  entering 
the  appearance  ought  not  first  to  have  been  discharged.  This  ap- 
pears, in  some  of  the  cases,  to  have  been  held  necessary. (a). 

AiBrmed,  by  the  Lord  Chancellor,  on  appeal,  May  7th,  1842. 


[  •308  ]  •Appleby  v.  Dukb. 

Janaary  26,  and  81. 

The  provisional  assignee  of  the  Insolvent  Coort,  made  a  Defendant  in  a  canse  in 
respect  of  his  interest  in  the  property  of  an  insolvent  debtor  assigned  under  the 
statute,  is  in  the  same  situation  with  respect  to  costs,  as  the  insolvent  debtor 
himself  would  have  been ;  and,  therefore,  on  a  bill  of  foreclosure,  the  mortgagor 
being  an  insolvent  debtor,  and  the  equity  of  redemption  vested  in  the  provisional 
assignee,  the  provisional  assignee  is  not  entitled  to  his  costs  from  the  Plain- 
tiff. [1] 

James  Duke  conveyed  certain  premises  and  rent-charges  to  the 

Ham  Woodward  ;  and  also  by  virtue  of  another  writ  of  attachment,  dated  the  27th 
of  January,  1842,  for  not  answering  such  a  bill  of  complaint*' 

(a)  See  1  Darnell's  Ch.  Pr.  667. 

[1]  This  casewas  affirmed  by  the  Lord  Chancellor.  Seel  Phil.  272.  In  dark 
tf.  Wilmot.  1  Y.  &  C.  55,  the  Vice  Chancellor  decided  that  an  official  assignee  dis- 
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Plaintiff  by  way  of  mortgage,  to  secure  the  sum  of  1500J.  and  in- 
terest ;  and  afterwards  bj  his  will  devised  tho  same  to  hb  son 
Jonathan  Marshall  Duke^  and  two  other  persons,  upon  trust  for 
sale,  and  after  making  certain  payments  thereout,  upon  trust,  to 
distribute  the  same  equally  between  the  nine  children  of  the  testa- 
tor, including  Jonathan  Mariliall  Duke.  James  Drike  died :  the 
three  devisees  were  also  his  executors.  The  plaintiff  filed  his  bill 
for  foreclosure,  against  the  devisees  and  executors,  and  the  other 
ei^t  children  of  tho  testator.  After  the  defendants  appeared,  but 
before  answer)  Jonathan  Marshall  Duke  applied  for  the  benefit  of 
the  act  for  the  relief  of  insolvent  debtors,  and  his  real  and  person- 
al estate  were  by  order  of  the  Court  (under  the  act  1  &  2  Vict.  c. 
110,  s.  37,)  vested  in  the  proviaonal  assignee.  The  Defendant 
Samuel  Sturgisj  the  provisional  assignee,  was  then  made  a  party  by 
supplemental  bill. 

The  Defendant  Samuel  SturgUj  by  his  answer,  sud  that  it  ap- 
peared by  the  records  of  the  Insolvent  Court,  that  an  insolvent  debt- 
or named  JonatJian  Marshall  Duke  had  petitioned  the  Court,  and 
had  in  his  schedule  set  forth  a  statement,  purporting  to  be  an  ac- 
count of  his  freehold,  copyhold  and  leasehold  property,  [as  therein 
mentioned]  ;  that  the  estate  of  the  insolvent  was  by  the  order  of  the 
Court  vested  in  the  Defendant,  as  the  provisional  assignee  of  the 
estate  and  effects  of  insolvent  debtors  in  England,  his  successors  and 
assigns,  in  trust  for  the  creditors  of  the  insolvent ;  that 
no  sub-assignee  *of  the  estate  of  the  sidd  msolvent  debtor  [  *804  ] 
had  been  appomted,  and  the  Defendant  was  therefore  ad- 
vised, and  submitted  that  such  estate  and  effects  of  the  sidd  insol- 
vent debtor  were  vested  in  the. Defendant  as  such  provisional  as- 
signee :  nevertheless,  he  did  not  claim  any  interest  thereix^  or  in 
the  matters  in  question  in  the  suit,  save  such  as  might  be  vested  in 
him  as  such  provisional  assignee,  in  trust  for  the  said  creditors, 
whose  rights  and  interests  he  submitted  to  the  care  and  protection 

diimiog  all  interest  in  the  soit,  may  be  dismissed  at  the  hearing  with  costs,  to  be 
paid  to  him  by  the  plaintiff,  bat  in  snch  case  he  mnst  disdaim  absolutely,  either  by 
his  answer  or  at  the  bar.  Lord  Lyndhnrst  rerersed  the  decision  of  the  Vice 
GhanoaUor.    I  Phillips,  876. 
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of  the  Court :  that  he  was  a  stranger  to  all  other  the  matters  in 
question,  and  he  submitted  to  act  as  the  Court  should  direct,  upoa 
being  indemnified,  and  paid  his  costs,  charges  and  expenses.  And 
the  Defendant  said,  that  he  had  not  received  any  assets  of  the  said 
insolvent  debtor,  wherewith  to  pay  any  of  such  costs,  charges  and 
expenses. 

Mr.  Chandle88^  for  the  Plaintiff. 

Mr.  Reymldsj  for  the  Defendant  SturgUj  the  proviaonal  as- 
signee, clumed  his  costs,  and  cited  Peahe  v.  Qibbon  (a),  TFood* 
wardy.  Saddon(b^^  Boswell  v.  Thicker  (^c^.  The  provisional  aa^ 
signee  is  a  public  o£Bcer,  and  in  that  capacity  is  a  defendant  m 
numerous  suits,  in  which  he  is  necessarily  ignorant  of  the  value  of 
his  rights,  and  cannot  venture  to  disclaim  all  titte,  until  he  has  had 
time  to  make  inquiries,  without  endangering  the  interests  of  the 
creditors  whom  he  represents :  his  costs  must  be  borne  by  the  par- 
ties, for  whose  benefit  he  is  brought  before  the  Court,  or  in  this 
case  as  in  many  others,  where  there  is  no  estate  belonging  to  the 
insolvent,  such  costs  would  &11  on  himself  personally,  a  consequence 
against  which  the  Court  will  protect  him.  The  provisional  assignee 
from  his  situation  is  precluded  from  refusing  to  accept 
[  *305  ]  the  estate,  however  worthless  it  may  ^e.  The  execu- 
tion of  the  law  relating  to  insolvents,  of  necessity,  casts 
the  estate  upon  him :  this  materially  distinguishes  him  from  other 
assignees,  or  from  devisees  who  can  repudiate  the  trust  or  disclaim 
without  affecting  the  interests  of  others.  In  this  case  moreover, 
there  is  no  proof  of  any  insufficiency  in  the  mortgaged  estate,  or 
that  the  provisional  assignee  has  ever  refused  to  exeeute  a  release  of 
the  equity  of  redemption.    * 

Mr.  Smtfihe^  for  the  other  defendants. 

Mr.  CAamIfes«,  in  reply,  mentioned  Clark  y.  WUmot(d). 

(a)  2  RttSfi.  &  MyL  S51.  (6)  4  Sim.  606.  (p)  1  Bear.  493. 

(d)  1  Y.  &  CoU.  C.  C.  68. 
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Vicb-Chancellor  : — 

This  is  a  bill  by  a  mortgagee,  for  foreclosure,  against  an  insolvent 
mort  gagor,  whose  interest  in  the  equity  of  redemption  has  become 
vested  in  the  Defendant,  Sturgis^  the  provisional  assignee.  It  is  ad- 
mitted, that  a  decree  of  foreclosure  must  be  made  ;  and  the  only 
question  is  whether  the  costs  of  the  provisional  assignee  are  to  be 
paid  by  the  mortgagee,— he  being  allowed  to  add  them  to  his  debt  ? 

The  provisional  assignee  has  not  disclaimed,  but  has  filed  an  an- 
swer and  that  answer  made  it  indispensably  necessary  that  the  Plain- 
tiff should  bring  the  cause  to  a  hearing  against  him.  In  fact,  it  has 
been  argued  at  the  bar,  on  behalf  of  the  provisional  assignee,  that 
having  regard  to  his  duties,  he  ought  not  to  disclaim  until  he  has 
ascertained  whether  the  estate  is  worth  redeeming  or  not, — a  propo- 
sition which  I  am  not  called  upon  to  consider,  having  in  this  case  only 
to  decide  whether,  if  the  provisional  assignee  incurs  costs  in  ascertain- 
ing the  fact,  he  is  entitled  to  be  reimbursed  those  costs  by 
the  'mortgagee.  The  mortgagee  objects  to  pay  the  costs  [  *809  ] 
of  the  provisional  assignee,  even  upon  the  terms  of  being 
allowed  to  add  them  to  his  debt ;  for  he  alleges,  that  he  has  ahready  ad- 
vanced as  much  money  upon  his  security  as  the  security  is  worth,  and 
that  the  Court  ought  not,  in  justice,  to  compel  him,  against  his  will^ 
to  increase  the  amount  of  his  advances.  Whether  the  suggestion 
that  the  security  is  not  more  than  sufficient  to  pay  the  debt  is  well  or 
ill  founded,  I  have  no  opportunity  of  knowing ;  nor  is  it  a  point  into 
which  the  Court  can  inquire  at  the  hearing  of  a  foreclosure  suit.  It 
is  enough  for  me  to  know  that  the  suggestion  at  the  bar  may  be  true, 
in  order  to  oblige  me  to  decide  the  question  ndsed  by  the  provisional 
assignee  in  this  case,  which  I  must  endeavour  to  do,  with  regard  both 
to  principle  and  precedent. 

Now,  in  principle,  there  can  be  io  doubt  as  to  the  decree  I  ought 
to  make.  The  estate  at  law  belongs  to  the  mortgagee,  notwithstand- 
ing the  insolvency.  In  this  Court,  it  would  belong  to  the  mortgagor, 
if  solvent,  but  only  upon  terms  of  his  paying  to  the  mortgagee  his  prin- 
cipal, interest,  and  costs.  It  is  clear,  that  the  mortgagor,  if  solvent, 
could  not  compel  the  mortgagee  to  do  that  which  the  provisional  assignee 
asks,  nor  could  an  assignee  for  value,  nor  an  assignee  in  bankruptcy! 

Vol.  I.  85 
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although  in  that  case  the  proceeding  is  in  invitum.  Upon  what  prio- 
oiple,  then,  can  the  mortgagor,  bj  a  volnntary  proceeding  of  his  own, 
in  claiming  the  benefit  of  the  Insolvent  Debtors'  Act,  varj  the  ordi- 
nary rights  of  the  mortgagee  by  rebuiring  hini,  in  effect,  to  make  a 
further  advance  upon  the  security  in  the  shape  of  a  payment  in  re- 
spect of  the  costs  of  the  provisional  assignee  ?  How  could  such  a 
principle  as  that  which  is  insisted  upon  be  applied,  if  as  might  happen, 
the  mortgagee  was  also  insolvent  ?  On  principle,  I  am  satisfied  that 
I  cannot  give  the  provisional  assignee  the  costs  which  he  clidms, 
[  'SOT  ]  •Authorities,  however,  have  been  referred  to,  by  which, 
if  they  stood  alone,  I  should  probably  consider  myself 
bound :  Peake  v.  Gibbon  (a)  ;  Woodward  v.  Haddon  (b) ;  Weav- 
ing v.  Count  (c)  ;  BozweU  v.  Tucker  (d).  But  these  cases  do  not 
stand  alone.  I  was  so  well  satisfied  that  they  could  not  be  suppor^ 
ed  upon  principle,  that,  in  Hunter  v.  Pugh^  before  Lord  Cottenhamj 
(the  last  case  upon  the  subject  of  which  I  am  aware),  I  resisted 
(and  successfully)  the  claim  of  the  provisional  assignee  to  his  costs, 
— a  claim  which,  in  that  case,  was  urged  upon  the  same  grounds, 
and  on  the  same  authorities,  as  in  the  argument  before  me  in  the 
present  case.  I  then  understood  Lord  Oottenham  to  express  a  de- 
cided disapprobation  of  the  cases  cited  at  the  bar.  He  thought  that 
successive  Judges  had  deferred  to  the  judgment  o(  those  who  had 
preceded  them,  without  approving  the  decisions  which  they  follow- 
ed ;  and  he  said  he  was  not  bound  by  those  cj^es,  and  would  not 
follow  them  (e), 

(a)  2  Bass.  &  Myl.  sU.  (6)  4  Sim.  606.  (e)  6  Sim.  439. 

{d)  I  Bear.  493. 
.    (e)  HuNTBRv.  PvoH,  L.  C,  De&  9th,  1839;  March  7th,  1840.— IT.  Mackm  ' 

deyised  certain  freehold  premises  to  the  Defendant,  Pugh,  npon  tnist,  afW  paying  j 

legacies,  to  pay  the  residue  of  the  rents  1o'i?e&ecai  Peaeock  for  her  life,  with  remain- 
^r  to  her  children  in  eqaal  shares ;  and,  in  default  of  such  issue  subject  to  certain 
other  legacies, "  upon  trust  to  pay  and  transfer  all  the  remainder  of  the  said  property 
to  W,  flindt,  his  executors  or  administrators,  to  whom,  in  default  of  such  issue  of 
R^ificea  Peacock"  the  testator  gave  and  bequeathed  the  same.  TT.  Hindi  becama 
bankrupt  during  the  lifetime  of  Rebecca  Ptaeocky  and  his  interest  in  the  premises  was 
sold  by  his  assignees,  and  purchased  by  the  Plaintiffs.  Rebecca  Peaeock  was  the 
heiress  at  law  ot  the  testator :  she  intermarried  with  W.  Andenon,  and  died  without 
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•Unless  it  is  to  be  assumed,  that  a  mortgage  security  [  •308  ] 
in  all  cases  exceeds  the  amount  of  the  mortgage  debt,  I 
cannot,  in  principle,  distinguish  the  case  of  Hunter  v.  Pugh  from 
the  case  before  me.  I  may  observe,  moreover,  that  (unless  Sir  J. 
Leach  is  an  exception)  no  Judge  before  whom  the  point  has  been 
argued  appears  to  have  been  satisfied  of  the  propriety  of  allowing  the 
claim ;  and  Sir  J.  Leach  was  not  uniform  in  his  decisions  (a). 

ittae.  W,  Andenon  took  the  benefit  of  the  insolyent  act,  and  his  estate  was  assigned 
to  the  proYisional  assignee.  The  bill  stated  a  settlement  made  on  the  marriage  or 
Anderson  with  Rebecca  his  wife,  reciting  that  Macken  had  died  intestate  as  to  the  pre- 
mises in  qaestion,  and  that  Anderson  and  his  wife  had  levied  a  fine  thereof  to  the  nse 
of  the  Defendant,  Pugh^  upon  certain  trusts  :  the  bill  also  stated  that,  under  the  set- 
tlement, the  Defendant,  Samuel  Sturgis^  claimed  ;  and  that  others  of  the  Defendants 
claimed  some  derivative  inter^ts  from  Anderson  and  his  wife  *,  and  the  bill  prayed  a 
conveyante  from  Pugh,  and  the  delivery  up  of  the  settlement  The  answer  of  ^m- 
tiel  Sturgis  Was  precisely  in  the  same  form  as  in  the  above  case  of  Appleby  v.  Duke^ 
except  that  it  did  not  state  that  he  had  received  no  assets  of  the'insolvent 

Dec  9tb,  1839. — The  Lord  Chancellor^  afWr  argument  on  the  construction  of  the 
will,  declared  that  W.  Hinds^  in  the  events  which  had  happened,  took  an  estate  in 
fee  in  the  premises,  and  he  directed  the  settlement  to  be  delivered  up,  if  in  PugKs  pos- 
session, and  that  Pugh  should  convey  the  premises  to  the  Plain  tiffs  on  payment  of 
his  costs. 

Mr.  Reynolds*^  for  the  Defendant,  Sturgis^  required  that  his  costs  should  be  provid- 
cd  for  ;  and  cited  Peake  y.  Gibbon^  2  Russ.  &  Myl.  354. 

Mr.  Wigram  and  Mr.  Elderiony  for  the  Plaintiff,  contra. 

The  Lord  Chancellor, — ^The  way  would  be,  not  according  to  that  case,  but  that  the 
Plaintiff  should  pay  the  assignee's  costs,  and  have  them  over. 

Mr.  i2eyno/dj.~The  Master  of  the  Rolls  has  considered  himself  bound  by  that 
case. 

The  Lord  Chancellor. — ^I  am  not  bound  by  it;  but,  at  the  same  time,  if  there  is  an 
established  rule,  it  perhaps  should  not  be  altered.  I  must  inquire  as  to  the  practice, 
and  what  has  been  done  in  the  other  branches  of  the  Court. 

Mr.  Reynolds  mentioned  Woodward  v.  Baddon^  4  Sim.  608,  and  Weaving  v.  Count 
6  Sim.  439. 

March  7th,  1840.— The  Lord  Chancellor  decided  that  the  provisional  assignee  could 
not  have  his  costs. 

(a)  Collings  y.  Shirley,  1  Rass.  &  Myl.  638 :  considered  in  TTumpson  v.  Kendall, 
9  Sim.  397. 


*  The  note  of  what  passed  in  Court  was  given  by  Bfr.  Craig  to  the  Vteo-Chan' 
csOof, 
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I  do  not  think  the  sufficiency  or  insufficiency  of  the  assets  of  the  in- 
solvent to  reimburse  the  provisional  assignee  his  costs  of  the  suit  ought 
to  make  any  diflference  in  the  case.  The  ground  of  my  decision,  found- 
ed on  Banter  v.  Pugli,  is  that  the  provisional  assignee  stands  in  the 
position  as  the  insolvent ;  neither  can  have  a  right  to  impair  the  se- 
same curity  of  the  creditor  by  increasing  the  charge  upon  the  property. 

I  observed,  at  the  outset,  that  the  provisional  assignee  had  not 
disclaimed  ;  I  do  not  mean  by  that  expression  to  intimate  any  opin- 
ion, if  he  had  disclaimed,  that  circumstance  would  have  affected  my 
present  decision.  The  mortgagee  has  a  right  to  retain  his  security 
unimpaired  until  he  has  been  repaid  his  principal,  interest  and  costs. 
It  may  bfe  proper  that  the  legislature  should  make  provision  for 
cases  like  these  ;  but  I  cannot  accede  to  the  proposition,  that  the 
mortgagee  of  the  property  of  the  insolvent  is  the  proper  party  to 
pay  the  provisional  assignee  the  costs  of  protecting  the  insolvent's 
estate. 

If  the  assignee  considers  himself  aggrieved  by  this  decision,  he  may 
obtain  a  reviowal  of  it  by  appeal,  although  it  relates  to  costs  only  ; 
for  the  decision  professes  to  proceed  upon  a  general  principle,  not 
requiring  an  investigation  of  the  merits  of  the  case  (a). 


An  appeal  against  this  decision  has  been  made  to  the  Lord  Chancellor.    Vide 
ApflAy  y.  Dukt^  n.  infra. 


[  'SIO  ]  'Cash  v.  Belcher. 

January  31,  February  8. 

The  official  assignee  and  the  creditor's  assignees  of  a  bankrupt,  who  are  necessary 
parties  to  a  suit  for  foreclosure  in  respect  of  their  interest  in  the  equity  of  redemp- 

.  tion  of  premises  of  which  the  bankrupt  was  the  mortgagor,  and  which  are  an  in- 
sufficient security  for  tho  amount  of  the  mortgages  thereon,  are  not  entitled  to 
their  costs  of  the  suit  from  the  Plaintiff. 

By  indentures  of  lease  and  release,  dated  the  15th  and  16th  of 

(a)  Ang^  r.  DavU,  4  MyL  &  Cr.  361 ;  TayU^r  ▼.  SwihgaU,  Id.  203;  iEyre  v. 
Mfondm,  Id.  231. 
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January,  1838,  Leonard  Wild  Lloyd  conveyed  certain  freehold 
premises,  to  the  Plaintiffs  in  fee  by  way  of  mortgage,  to  secure 
1,750/.  and  interest.  On  the  2-lth  of  January,  1838,  Llot/d  made 
a  second  mortgage  of  the  same  premises  to  the  Defendant,  Flighty 
to  secure  1,291/.  10«.  9 J.  and  interest.  In  March,  1840,  Lloyd 
became  bankrupt,  and  the  Defendant,  A.  B.  Belcher^  was  appoint- 
ed oflScial  assignee,  and  the  Defendants,  Tucker  and  fVinslandy 
Tf-ere  chosen  creditor's  assignees  under  the  bankruptcy.  On  the 
14th  of  April,  the  solicitors  of  the  Plaintiff  wrote  to  the  solicitor 
for  the  assignees,  stating  that  the  Plaintiffs  required  payment  of 
the  money  due  on  their  mortgage,  or  that  a  bill  of  foreclosure  would 
be  immediately  filed.  This  letter  was  received  by  the  assignees, 
or  their  solicitors,  on  the  15th  or  16th  of  April ;  and  they  replied 
to  it  on  the  20th  of  April,  by  requesting  that  the  filing  of  the  bill 
might  be  delayed  for  a  short  time,  as  they  had  not  been  able  to  ob- 
tain information  of  the  value  of  the  property.  On  the  18th  of 
April,  before  the  application  for  delay,  the  present  bill  of  foreclosure 
was  filed  against  the  assignees  and  the  second  mortgagee. 

The  assignees,  by  their  answer,  in  July,  1840,  said  they  were 
informed  that  the  value  of  the  mortgaged  premises  was  suflScient  to 
satisfy  the  debt  of  the  Plaintiffs,   but   not  to  satisfy   also  the  sum 
due  to  Flight,  the  second  mortgagee ;  and  they  said  that  they  (the 
.assignees)  did  not  claim  any  estate,  right,  or  interest  in 
the  mortgaged  premises,  or  any  part  thereof;  that  'if      [  ^311  ] 
they  had  been  applied  to  for  that  purpose,  they   would 
have  released  or  conveyed  the  equity  of  redemption  in  the  same, 
but  no  such  application  was  made  to  them  ;  that  they  had  received 
DO  estate  or  effects  of  the  bankrupt  applicable  to  the  payment  of 
any  dividend  to  the  creditors  of  the  bankrupt,  or  to  the  costs  of 
prosecuting  the  fiac  in  bankruptcy,  or  the  costs  of  this  suit :  and 
ihey  claimed  to  be  paid  their  costs  of  the  suit. 

Mr.  Steere,  for  the  Plaintiffs. 

Mr.  F.  Bayley,  for  the  assignees,  claimed  to  be  paid  their  costs, 
(citing  TTiompsonY.  Kendall  (a),  Woodward  v.  Haddon  (6),  And 

(a)  9  Sim.  897.  {b)  4  Sim.  606. 
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Clark  V.  Wilmot  (a))  ;  or,  at  least,  the  costs  of  the  official  assignee, 
"who  is  merely  performing  a  public  duty. 

Mr.  Wood,  for  .the  Defendant,  Flighty  the  second  mortgagee,  ob- 
jected to  any  decree  which,  by  giving  the  assignees  their  costs, 
should  permit  the  Plaintiffs,  as  the  first  mortgagees,  to  add  them 
to  their  debt,  and  thereby  increase  the  charge  which  was  prior  to 
that  of  the  second  mortgagee  :  Barry  v.  Wray  (6). 


Vice-Chancbllor  : — 

The  Plaintiff"  is  the  first  mortgagee  of  the  property  in  question  in 
the  cause.  The  Defendants  may,  with  sufficient  accuracy  for  the 
present  purpose,  be  described  as  of  two  classes, — the  second  mortga* 
gee, — and  the  official  assignee  of  the  mortgagor,  who  since  the  execu- 
tion of  the  mortgages  has  become  bankrupt.     The  suit  is  an  ordinary 

foreclosure  suit ;  and  the  only  question  I  have  *to  decide 
[  •312  ]     is  this — who  ought  to  pay  or  bear  the  costa  of  the  official 

assignee  of  this  suit  ? 
In  the  case  of  Appleby  v.  Duke  (c),  I  had  occation  to  consider- 
and  decide  the  question,  whether  the  provisional  assignee  of  an  insol- 
vent mortgagor,  who  is  made  a  defendant  to  a  common  foreclosure 
suit,  is  entitled  to  his  costs  of  suit  against  the  mortgagee ;  and,  upon 
the  authority  of  Hunter  v.  Pugh  (i),  I  decided  that  he  was  not  so 
entitled.  In  Appleby  v.  Duke,  and  in  Hunter  v.  PugTi^  the  provisional 
assignee  had  not  disclaimed.  In  the  case  now  before  me,  the  official 
assignee  has  disclaimed  in  this  sense  only  :  he  says  that  the  estate 
is  mortgaged  for  more  than  its  value,  and  that  he  therefore  disclaims . 
all  title  and  interest  in  it,  and  says  he  would  have  released  it  if  an 
opportunity  had  been  afforded  him.  It  is  obvious  that  a  disclaimer  of 
this  nature  does  not  shew  that  the  official  assignee  was  no)  a  neces^ 
sary  or  proper  party  to  the  suit  at  the  time  the  bill  was  filed  ;  and  if 
he  were  properly  made  a  party  to  the  bill,  the  principle  upon  which 
I  decided  Appleby  v.  Duke  will  apply  to  the  costs  of  the  official  as- 
signee up  to  the  time  of  filing,  and  including,  the  disclaimer. 

(a)  1  Ton.  &  ColL  C.  C  63.  (6)  Beamea  on  Ootto,  App.,  p.  392. 

<ii\  Ante,  p.  SOS.  (d)  Ante,  p.  SOS,  n. 
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But  it  was  argued  for  the  official  assignee,  that  he  was  entitled  to 
his  costs  of  being  brought  to  a  hearing  after  he  had  disclaimed,  and 
cases  were  reterred  to  in  support  of  his  claim  to  be  allowed  those  costs. 
I  do  not  deny  that  there  are  cases  in  which  a  defendant  who  disclaims 
may  be  entitled  to  claim  his  costs  of  suit,  if  brought  to  a  hearing, — 
as  where,  by  the  disclaimer,  it  appears  he  was  not  originally  anecesr 
sary  or  proper  party  to  the  suit ;  but  I  cannot  apply  such  a  rule,  as 
of  course,  to  a  case  in  which  the  defendant  was  originally  a  necessary 
or  proper  party.  The  Plaintiff  in  this  cause  *must  either 
have  dismissed  the  bill  against  this  Defendant, — the  of-  [  *813  ] 
ficial  assignee,-^witL  costs  upon  the  disclaimer  being  filed, 
or  have  brought  him  to  a  hearing ;  and  unless  the  case  appears  to  be 
one  in  which  it  was  obligatory  upon  the  Plaintiff  to  pay  the  official 
assignee  his  costs  upon  the  disclaimer  being  filed,  I  cannot  hold  that 
he  did  wrong  in  'bringing  the  cause  to  a  hearing  against  him.  lie 
had  no  other  alternative,  unless  he  had  paid  costs  which,  in  my  judg- 
ment, he  ought  not  to  be  required  to  pay.  I  acted  on  this  principle 
in  Fewster  v.  Turner  (a),  and  in  Perkins  v.  Bradley  (6)  ;  and  I 
see  no  reason  for  changing  my  opinion  upon  the  principle. 

It  was,  however,  further  urged  for  the  official  assignee,  that  the 
proceedings  which  took  place  immediately  before  the  bill  was  filed 
made  it  improper  in  the  Plaintiff  to  make  the  provisional  assignee  a 
Defendant  in  the  suit. 

[His  Honor  adverted  to  the  letters,  and  the  time  of  institution  of 
the  suit,  and  remarked  that  the  costs  to  which  the  official  assignee 
might  bB  subjected  in  this  suit  appeared  to  have  been  occasioned  by 
some  precipitancy  in  filing  the  bill.] 

. 

This  part  of  the  case,  however,  is  not  before  me  with  sufficient 
distinctness  to  make  me  feel  justified  in  acting  upon  it  in  giving  the 
costs  of  the  official  assignee  personally  agsdnst  the  Plaintiff,  which  I 
abould  be  obliged  to  do,  if  I  held,  that  the  bill  was  improperly  filed 
against  the  official  assignee ;  for  I  oould  not  in  that  case  allow  the 
Plaintiff  to  add  such  costs  to  his  mortgage,  as  that  would  operate  to 

(a)  Dec.  18, 1S41.    Kot  reported.  (6)  Ante,  p.  219. 
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the  prejudice  of  the  second  mortgagee,  whose  secarity  is  ahready 
insufficient.    The  usual  decree  must  be  made.     ' 


[  •814  ]  •Clark  v.  Wood. 

February,  18  and  19. 

The  43rd  order  of  August,  1841,  allowing  exhibits  to  be  proved  by  affidavit,  instead 
of  viva  vocoat  the  hearing,  does  not  dispense  with  the  practice  of  obtaining  the 
order  of  leave  to  prove  the  exhibit  at  die  hearing,  bat  that  order  may  be  obtained 
after  the  affidavit  has  been  made. 

The  object  of  the  suit  was  to  give  effect  to  the  charge  acquired 
bj  a  judgment  creditor,  upon  the  estate  of  the  debtor,  under  the 
Stat.  1  &  2  Vict.  c.  110,  s.  13. 


Mr.  Kenyan  Parker^  and  Mr.  Parry ^  for  incumbrancers  on  the 
estate,  tendered  in  evidence  a  bond,  on  which  their  charge  was 
founded,  and  instead  of  proving  the  bond,  bj  calling  a  witness 
viva  voce,  an  affidavit  was  produced,  and  offered  to  be  read,  for 
that  purpose,  under  the  order  XLIII  of  August  1841. 

It  was  objected  that  an  order  for  liberty  to  prove  the  (J^ed  by 
affidavit  was  necessary,  according  to  the  old  practice  of  obtaining 
an  order  for  liberty  to  examine  a  witness  viva  voce. 


Vice-Chancbllob  : — 

The  practice  was  to  obtain  an  order  ^ving  liberty  to  prove  a 
document  viva  voce,  but  the  attendance  of  the  witness,  for  that 
purpose,  was  m  fact  a  mere  form ;  the  examination  was  perfectly 
private,  and  took  place  between  the  registrar  and  the  witness,  with- 
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out  any  opportunity  of  croswxammation  (a).  It  was  therefore 
considered  to  be  equally  satisfactory,  and  at  the  same  time  often  a 
means  of  saving  expense,  to  allow  a  party  to  give  the  same 
evidence  by  affidavit  which  he  might  give  by  nhe  per-  [  •SIS  ] 
Bonal  attendance  of  the  witness,  to  prove  a  document  viva 
voce,  at  the  hearing.  This  order  was  not  btended  to  disturb  any 
other  part  of  the  practice,  and  it  is  thereby  still  necessary,  as  here- 
tofore, to  obtun  an  order  allowing  tl}e  document  to  be  proved  at  the 
hearing  (i). 


Collins  v.  Bbown. 

May2l,  S5.  , 

The  8th  order  of  Aagmt,  1841,  is  not  impentire :  a  FUintiff  may  notwifhttandinf 
proceed,  according  lo  the  ol^practioe,  to  enforce  appearance  by  attachment. 

The  Defendant  not  having  appeared  to  the  bill,  the  PlaintiflT,  in- 
stead of  proceeding  to  enter  an  appearance  under  the  Order  VIII. 
of  August,  1841,  issued  an  attachment,  on  which  the  Defendant 
was  taken  ;  and  the  Defendant  being  in  custody  under  the  attach* 
ment,  the  Plaintiff  now,  according  to  the  old  practice,  moved  for  the 
habeas  corpus.  The  registrar,  doubting  whether  the  Order  VIII. 
had  left  it  within  the  option  of  the  Pluntiff  to  proceed  according  to 
the  old  practice,  required  the  motion  to  be  mentioned  to  the  Court. 

Mr.  Cameron  moved  accordingly. 

The  Yicb-Chahcsllob  said,  that  the  8ch  order  did  not  take 
away  the  right  of  the  Plaintiff  to  proceed  by  attachment :  it  had 
been  suggested,  that  the  Master  of  the  Bolls  had  expressed  an 
opinion  Uiat  the  order  was  imperative ;  but  it  appeared  that  he  had 
not  expressed  any  such  opinion :  on  the  contrary,  he  considered  it 
not  imperative. 

The  order  was  made. 

(a)  Vide,  p.  laa. 

W  The  Older  was  ttfimportk  obtained. 

Vol.  I.  86 
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^0 


[  •316  ]  •Taylor  v.  Jabdinb. 

1842 :  May  27tlL  , 

The  form  of  the  decree,  on  dismissal  of  a  bm  with  costs,  ordered  to  be  altered  by 
adding  the  words  ''to  be  paid  6y  rts  P/aw*(^«  /  with  rcfcreoce  to  the  1st  order 
of  the  lOth  of  May,  1839,  giving  a  remedy  by  fieri   facias  or  elegit  for  cosU 

ordered  to  be  paid. 

• 

The  bill  in  this  cause  was,  at  the  hearing,  ordered  to  be  ^smissed 
as  against  all  the  Defendants,  except  Jardine  and  his  wife,  with 
costs.  The  minutes  of  the  decree  delivered  out  in  the  usual  form 
upon  such  a  judgment,  were  as  follows :— "  And  let  the  Plaintifi' 
bill  stand  dismissed  out  of  this  Court  as  against  all  the  Defendants, 
except  the  Defendant,  William  Jardine^  and  Sarah  his  wife,  with 
CJdsts  to  be  taxed  b;  the  said  Master." 

• 

Mr.  Sharpe^  for  the  Defendant,  as  against  whom  the  bill  was 
ordered  to  bo  dismissed,  applied  to  the  Court,  on  the  minutes,  that 
the  words  "  and  paid  by  the  Plaintiffs"  might  be  added.  The  de- 
cree, in  the  common  form,  would  be  a  constructive  order  that  the 
Plaintiff  should  pay,  and,  under  that  order,  the  subpoena  for  costs 
always  issued,  but  the  Defendants  were  entitled  to  the  remedy  for 
their  costs  given  them  by  the  orders  of  the  10th  of  May,  1889, 
made  in  pursuance  of  the  act  1  &  2  Vict.  c.  110,  ss.  18,  20,  by 
which  they  are  enabled  to  sue  out  writs  of  fieri  facias  or  elegit  for 
the  amount  ordered  to  be  paid  (a). 

Mr.  W.  T.  S.  DanUi,  for  the  Plaintiffs. 

[  *317  }        *The  Yigs-Chancellob  aaid^  he  had  no  doubt  that  th« 
commoa  form  was  a  constructive  order  for  payment :  the 

(a)  See  Forms  of  Writs,  (appended  to  the  orden  of  the  lOth  of  May,  1839, 
Beavan  Ord.  Can.  p.  145),  No.  V.,  Writ  of  Fieri  Facias  for  costs.  The  writ  is  framed 
for  giving  interest  on  costs.^  The  Vice-Chancellor  of  England  said,  that  this  form  of 
proceeding,  giving  interest  on  costs,  did  not  apply  where  costs  were  ordered  to  be 
paid,  not  by  a  party  personally,  but  out  of  an  estMe :  JMor  ntg"  Oenenl  ▼.  Ndherooai^ 
Jan.  26, 29, 1841,  MS. 
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addition  was,  however,  proper  to  bring  the  case  within  the  terms  of 
Ibe  4>rder8  of  the  10th  of  May,  1839 ;  but  the  additional  words, 
being  new  in  point  of  practice,  the  order  for  introducing  them  would 
more  properly  proceed  from  the  Lord  Chancellory  if  he  should  think 
the  addition  ought  to  be  made. 


The  application  was  made  before  the  Lord  Chancellor.  The  Lord 
Chancellor  was  of  opinion  that  the  common  form  was  a  constructive 
order  to  pay ;  but  he  ordered  the  words  *'  and  paid  by  the  Plaintiff" 
to  be  added,  and  said  that  the  same  form  of  expression  should  be 
used  in  proper  cases  in  future. 


Gibson  v.  Haines. 

February  24.    March  1 4,  1 5. 

The  affidayit  of  service  of  the  copy  of  the  bill,  under  the  23rd  order  of  August, 

1S41,  on  the  motion  for  leave,  to  enter  the  memoranda m  of  service,  under  the  24th 

order,  must  shew  that  in  the  copy  served  the  interrogating  part  was  omitted. 
The  prsyer,  under  the  23rd  order,  *<  that  the  Defendant,  upon  being  served  with  a 

copy  of  the  bill,  may  be  bound"  &c.,  will  be  required  to  be  inserted  in  the  prayer 

of  process. 

Motion,  under  the  order  XXIY.  of  August  1841,  for  leave  to 
enter  the  memorandum  in  the  Six  Clerks  office,  of  the  service  of  the 
copy  of  the  bill :  the  affidavit  did  not  state  the'  service  of  the  copy, 

omitting  the  interrogating  part"  (a). 


<( 


*The  Vice  Chancellor  said,  it  must  appear  that  the    [  ^.818  ] 
interrogating  part  was  omitted. 

(a)  See  Blew  v.  Martin^  ante,  p.  151.  The  affidavit  should  state  that  the  Defen- 
dant is  not  an  infant :  Goodwin  v.  JS^i,  1  You.  &  Coll.,  C'  C,  ISl.  In  a  subse- 
quent case  before  the  Lord  Ghancdhr^  (not  reported)^  it  is  said  to  have  been  con- 
sidered unnecessary  to  state  that  the  Defendaut  is  not  in  infancy,  or  not  under  any 
other  disability.  The  nature  of  the  suit  must  appear :  Baigh  v.  Dixon^  I  You.  & 
Coll.,  C.  C,  ISO ;  this  need  not  be  on  the  affidavit,  but  may  be  stated  at  d>e  bar. 
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An  objection  was  made  in  the  Six  Clerks  office,  on  the  ground 
that  the  prayer  in  the  words  of  the  order  XXIII.  *^  that  the  de- 
fendant upon  being  served  with  a  copy  of  the  bill,  may  be  bound  by 
all  the  proceedings  in  the  cause/'  was  not  inserted  in  the  prayer  of 
process.  These  words  were  inserted  before  the  prayer  (or  general 
relief. 


^T- 


Mr.  Romilhf  was  instructed  by  the  Six  Clerks  to  submit  to  the 
Court,  that  the  form  of  the  bill  was  not  in  compliance  with  the  or- 
der. The  orders  plainly  contemplated  that  the  defendant  to  be  serv- 
ed should  be  substantially  a  party  :  he  might  appear,  and  migh  be- 
come an  active  party.  But  no  person  is  deemed  a  party  unless  his 
name  is  in  the  prayer  of  process,  and  the  prayer  of  process  is  al- 
ways referred  to  in  the  offices,  as  shewing  who  are  the  parties  to  the 
suit.  If  this  prayer  be  not  inserted  in  that  part  of  the  bill,  the  Six 
Clerks  will  be  required  to  look  through  the  whole  record,  to  discover 
who  are  the  parties. 

Mr.  BiUany  for  the  motion. 


The  Vice  Chanobllob  said,  that  the  order  was  oomplied  with, 
and  the  memorandum  must  be  entered. 


Application  to  the  Lord  ChancMor  was  made  by  Mr.  BomUfy 
on  the  same  point.  The  Lord  Chaneelhr  directed  the  memorandum 
to  be  entered,  but  said,  that  the  convenient  course  would  be,  to  re- 
quire this  particular  prayer  in  future  bills  to  be  inserted  in  the 
prayer  of  process. 
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*Ma8Sey  t^.  Moss.  [  *819  ] 

May  7,  26,  27. 
In  a  creditor's  suit,  tho  asaigneei  of  a  bankmpt,  who  is  a  defaulting  execntor  of  the 
deceased  debtor,  are  not  entitled  to  their  cosu  of  the  salt  oat  of  the  testator's  estate ; 
bat  if  the  Plaintiff  soaght  to  chaDge  the  assignees  with  the  receipt  of  specific  parts 
of  the  testator's  estate,  and  failed  to  do  so,  the  assignees  might  be  entitled  to  costs. 

A  Creditor's  suit :  on  further  directions.  One  of  the  executors 
was  found  in  default,  and  had  become  bankrupt ;  his  assignees  were 
defendants.  The  decree  had  directed  an  ioquiry  of  the  testator's 
estate  (if  any)  come  to  their  hands  since  the  bankruptcy :  no  part 
of  the  estate  was  found  to  have  been  received  by  the  assignees  (a). 


Mr.  Anderdan  for  the  assignees,  claimed  their  costs.  The  dis- 
tinction taken  between  this  case,  and  those  in  which  the  provisional 
and  official  assignees  had  been  refused  their  costs,  is  considered  in 
the  judgment. 

Mr.  OridUsone^  Mr.  Mmsletf,  Mr.  Follett^  Mr.  Terrell^  and  Mr. 
Bloxanij  appeared  for  other  parties. 

The  estate  being  more  than  sufficient  to  pay  specialty  creditors, 
and  being  insufficient  to  pay  both  creditors  by  specialty  and  by  simple 
contract,  the  creditors  by  specialty  and  tho  family  of  the  testator, 
entitled  under  his  will,  did  not  contest  the  question  of  costs  of  the 
asugnees. 


Vice-Chanobllor  : — 

In  the  cases  of  Appleby  v.  Duke^  and   Cash  v.  ^Bdeher^  I  de- 
cided upon  the  authority  of  Hunter  v.  Pughj  that  the  assignees 

(a)  TUt  ease  is  reported  oi|t  of  its  order  in  point  of  date,  from  the  similaritj  of 
the  qnaatioa  to  that  diseoased  in  AppUbg  v.  IMi,  amd  CkA  t.  BMier,  ante.  pp»  808, 
SIO. 
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[  *320  ]  of  an  insolveDt  or  bankrupt  mortgagor,  ^defendants  in 
a  suit  of  foreclsure,  were  not  entitled  to  their  costs 
of  suit  as  against  the  mortgagee,  however  they  might  be  en- 
titled to  retain  such  costs,  out  of  the  estate  (if  any)  of  the  insol- 
vent or  bankrupt,  and  these  cases  have  not*  been  disturbed.  The 
case  of  Barrt/  v.  Wratf  (a)  confirms  this  view. 

It  has  been  argued  however  that  the  principle  upon  which  I  pro- 
ceeded in  those  cases  where  the  assignees  were  brought  before  the 
Court  for  their  own  benefit,  in  respect  of  an  interest  they  had  or 
claimed  in  the  estate,  does  not  apply  to  the  present  case,  in  which 
the  assignees  are  made  parties  purely  for  the  benefit  of  the  Plaintiff, 
in  order  that  the  Plaintiff  may  establish  the  amount  of  his  claim 
against  the  bankrupt's  estate,  to  be  afterwards  recovered  by  proof 
under  the  bankruptcy.  And  it  was  said,  that  in  such  cases,  the 
practice  of  the  Court  was,  to  give  the  assignees  their  costs  out  of 
the  testator's  estate.  To  shew  that  no  such  general  rule  can  exist, 
it  must  be  suflBcient  to  put  the  case  of  the  estate  of  a  bankrupt 
executor,  which  should  leave  a  surplus  for  the  bankrupt,  after  pay- 
ing twenty  shillings  in  the  pound.  It  is  clear  that,  in  such  a  case, 
the  estate  of  the  testator  ought  not  to  pay  the  costs  of  so  much  of 
the  suit  as  may  have  been  occasioned  by  the  executor's  default. 
Tehhi  V.  Carpenter  (6) .  Yet  such  would  be  the  effect  of  ^the  gen- 
eral  rule  which  is  contended  for.  The  rule  of  the  Court,  as  far  as 
my  recollection  of  the  practice  goes,  has  been  to  allow  the  assignees 
to  retain  their  costs  out  of  the  bankrupt's  estate,  if  there  be  any 
estate,  a  rule  that  obviously  approaches  more  nearly  to  the  justice  of 
the  case  than  that  which  is  suggested.  For,  however  it 
[  •821  ]  might  be  harsh  to  make  assignees  pay  'costs  in  a  suit  like 
the  present,  (a  course  which  is  not  proposed),  I  cannot 
understand  upon  what  principle  they  should  receive  their  costs  of  a 
suit,  the  object  of  which  is,  to  repair  losses  occasioned  by  the  de- 
fault of  the  party  whom  they  represent,  and  in  whose  place  they 
stand.  It  wss  said,  however,  that  there  are  no  assets  of  the  bank- 
fa)  Beames  on  Costs,  App.  p.  892.  Where  the  Mttrigagee  iasignt,  after  daene, 
066  Sorry  t.  Wrf^f  8  Bius.  465. 
(6)  1  Madd.  308. 
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rupt,  out  of  which  the  assignees  can  iDdemnify  themselves,  and  that 
in  such  a  case  at  all  events  they  should  receive  their  costs  in  a  suit 
like  th^  present.  If  the  law  were  so,  a  special  application  by  the 
assignees  would  be  necessary,  in  order  to  satisfy  the  Court  that  the 
facts  were  such  as  to  bring  the  case  within  the  rule.  But  I  am  sat- 
isfied that  there  is  no  such  rule.  In  Williams  v.  Ntzan  (a),  Lord 
Langdale  expressly  decided  the  contrary,  and  the  opinion  of  anoth- 
er  branch  of  the  Court  accords  with  that  opinion,  as  it  does  with 
my  own.  In  Appleby  v.  J)ukey  and  Cask  v.  Belcher ^  I  proceeded 
upon  the  principle  that  assignees  for  a  purpose  like  the  present  stand 
in  the  same  situation  as  any  other  party ;  and  the  registrars  also  in- 
form me,  that  they  consider  my  view  of  the  practice  to  be  correct. 
I  cannot  therefore  give  the  assignees  their  costs. 

To  prevent  misapprehension,  I  think  it  right  to  observe  that,  if 
costs  had  been  incurred  by  an  ineffectual  endeavour  of  the  Plidntiflb 
to  charge  the  assignees  personally,  as  having  possessed  a  specific 
part  of  the  testators's  estate,  the  costs  of  so  much  of  the  suit  as  were 
occasioned  by  such  attempt,  might  deserve  a  different  consideration. 
No  distinction  has  been  desired  in  respect  of  any  costs  actually  so 
occasioned. 


•Ottby  v.  Pbnsam,  [  •322  ] 

April  19  and  24. 

Where  a  report  of  the  Master  requires  confirmation  and  farther  directions  bj  the 
Court  to  give  it  effect,  a  petition  in  the  natore  of  exceptions  to  the  report  cannot 
bo  heard,  unless  objections  have  been  taken  before  the  Master  to  the  draft  of  the 
report. 

By  an  order  made  the  7th  of  November,  1840,  upon  the  petition 
of  James  Burton,  who  was  the  solicitor  of  the  original  Plaintiff,  and 
wa^  not  a  party  in  the  cause,  it  was  referred  to  the  Master  to  in- 
quire and  state  whether  the  petitioner  James  Burton  had  a  lien  for 

(a)  S  Beav.  477. 
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any  and  what  costs  upon  a  fund  which  bad  been  paid  into  Court  to 
the  credit  of  the  cause.  The  Master  reported  that  the  petitioner 
had  a  lien  upon  the  fund  for  his  costs,  and  that  he  had  taxed  such 
costs  at  732.  9a.  J.  Burton  presented  his  •petition,  praying  that 
the  report  might  be  confirmed,  and  the  amount  of  the  costs  ordered 
to  be  paid.  The  parties  to  the  suit,  interested  in  the  fund,  present- 
ed a  cross-petition,  praying  that  it  might  be  declared  that  J.  Burton 
had  not  any  lien  on  the  fund,  on  that  the  case  might  be  referred 
back-  to  the  Master. 

Mr.  Sharpe  and  Mr.  Wdd^  for  the  petitioner  J.  Burton^  submit, 
ted  that  the  cross-petition  was  irreguUr,  inasmuch  as  it  was  in  the 
nature  of  an  exception  to  the  report,  and  no  objections  to  the  draft 
report  had  been  carried  in  before  the  Master.  On  the  necessity  of 
taking  objections  to  the  draft  report,  as  well  where  the  matter  was 
brought  before  the  Court  by  petition,  as  where  it  was  in  the  form  of 
exceptions,  they  cited  DanieWs  Chane.  Pr.  Vol.  2,  p.  942  et  seq. ; 
SmttKn  Chane.  Pr.  Vol.  2,  p.  165,  ed.  2 ;  Tarn.  ^  Ven.  Chane. 
Pr.  Vol.  2,  p.  225 ;.  Drever  y.  MaudeiUy  (a),  Tuglor  v.  D*Egville 
(6),  Brodie  v.  Barry  (c).  Objections  are  not  always  necessary 
even  where  the  subsequent  proceeding  is  by  exception, 
[  *828  ]  *nor  is  the  practice  of  requiring  objections  confined  to 
those  cases.  The  test  of  the  necessity  of  objections  is  the 
issue  of  the  warrant  ^ving  the  parties  notice  of  the  signing  of  the 
report,  and  aflfording  them  the  opportunity  of  objecting. 

Mr.  Anderdonj  m  support  of  the  cross-petition,  insisted  that  it 
had  ne?er  been  the  practice  to  require  objections,  unless  the  report 
was  to  be  excepted  to,  and  that  the  language  of  the  books  of  practice 
so  expressed  the  rule. 


Yxgb-Chancellob  :^- 
After  argument  of  the  objection  to  the  cross-petition,  I  directed 

(a)  7  81m.  MO.  (6)  Id.  44S.  (e)  1  Jac.  &  W.  47a 
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this  matter  to  stand  over,  ia  order  that  I  might  ascertain  what  the 
practice  is.  Upon  principle  there  can  be  no  doubt  of  what  it  ought 
to  be.  Of  the  various  duties,  the  execution  of  whitih  the  Court  is  in 
the  habit  of  committing  to  the  Master,  there  are  some,  the  comple- 
tion of  which  is  wholly  committed  to  the  Master,  so  that  his  report 
or  certificate  requires  no  confirmation  by  the  Court  to  give  it  eflFect. 
With  respect  to  others  the  report  of  the  Master  has  no  operation 
witboilt  the  subsequent  confirmation  or  further  direction  of  the  Court. 
Without  respect  to  those  certificates,  or  reports  in  the  nature  of 
certificates,  which  do  not  require  confirmation,  the  Master  issues*  no 
warrant  on  preparing  them,  and  the  only  way  of  obtaining  the  opin- 
ion of  the  Court  upon  «uch  a  proceeding,  is  by  petition,  praying  either 
that  the  conclusion  of  the  Master  may  be  reviewed  by  the  Court, 
or  for  leave  to  except  to  the  report,  as  in  Runnel  v.  Buchanan  (a). 

•With  respect  to  those  reports  which  require  confirma-  [  ^324  ] 
tion,  there  is  a  difference  in  practice  as  to  the  modes  of  con- 
firming them,  and  of  objecting  to  their  confirmation  :  this  difference 
depends  upon  the  nature  of  the  proceeding  upon  which  the  order  of  ro* 
ference  jnras  made.  If  it  was  made  by  the  decree  or  order  of  the 
Court  at  the  hearing  of  the  cause,  or  upon  further  directions,  the 
proceeding  to  confirm  the  report  is  by  a  motion  nisi ;  but  where  the 
order  of  reference  was  made  upon  motion  or  petition,  the  regular 
mode  of  confirming  the  report  appears  to  be  by  motion  or  petition 
absolutely.  In  the  former  case  the  way  to  obtain  the  opinion  of  the 
Court  upon  the  report,  if  complained  of,  is  by  filing  exceptions  to  it ; 
but  the  only  way  of  obtaining  the  same  end  in  the  latter  case,  is  by 
presenting  a  petition  in  the  nature  of  an  exception  to  the  report. 
The  question  whether  the  report  of  the  Master  is  final  without  the 
subsequent  confirmation  of  the  Court,  or  whether  it  requires  such 
confirmation  to  make  it  effective,  necessarily  depends  upon  the  terms 
of  the  order,  or  the  nature  and  subject  matter  of  the  reference,  and 
not  on  the  proceeding  upon  which  the  order  of.  reference  was  made. 

So  far  I  believe  the  practice  of  the  Court  to  be  free*from  doubt 

(a)  9  Sim.  167. 

Vol.  I.  37 
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or  difficulty.  It  is  equally  clear  that  wheo  the  report  is  to  be  con- 
firmed by  order  nisi,  no  party  can  except  to  the  Master's  report  who 
has  not  carried  in  objections  to  the  draft  report ;  and  the  only  ques- 
tion I  have  to  consider  is,  whether  a  petition  in  the  nature  of  an  ex- 
ception to  a  report  requiring  confirmation  and  further  directions, 
which,  if  made  in  pursuance  of  a  decree,  would  require  objections 
as  a  foundation  for  exceptions,  can  be  sustained  in  point  of  regularity, 

unless  objections  were  taken  to  the  draft  of  the  report. 
[  *825  ]         In  principle,  as  I  have  already  observed,  there  can  *be 
*  no  doubt  as  to  what  the  answer  to  this  question  ought 

to  be,  unless  the  objections  which  are  required  in  the  ordinary  case 
are  a  useless  form.  But  it  is  not  so.  The  objections  are  in  the 
nalure  of  a  pleading.  They  inform  the  Master  of  the  point  in  re- 
spect of  which  his  draft  report  is  objected  to,  and  they  insure  the 
same  question  only  being  brought  before  the  Court  when  the  report 
is  reviewed.  Without  this  safeguard  there  would  be  constant  confu- 
sion and  uncertainty.  Still,  however,  the  question  is  one  of  prac- 
tice, and,  to  ascertain  the  practice,  has  been  the  object  of  my  inqui- 
ries since  the  argument.  The  books  of  practice  furnish  no  certain 
information  upon  the  subject,  except  so  far  as  the  practice  in  this 
case  may  be  inferred  from  the  practice  in  the  common  case.  The 
authorities  are  equally  unsatisfactory. 

In  Brodie  v.  Barry  (a),  it  appears  that  objections  had  beeh 
taken  to  the  draft  report.  The  case  of  Taylor  v.  D^UgvUle  (6) 
does  not  apply.  I  conceive  it  to  be  clear  that  a  person,  not  a  party 
to  a  cause,  cannot  object  or  except  to  a  report,  without  the  permis- 
sion of  the  Court.  But  the  question  here  is,  whether  (wj^ere  a 
pel  son  who,  though  not  a  party  to  the  cause,  has  obtained  the  leave 
of  the  Court  to  prosecute  his  claim  upon  motion  or  petition)  the 
Master's  report  can  be  complained  of  by  petition  or  otherwise,  un- 
less there  have  been  previous  objections  to  the  draft  report.  I  con- 
ceive Mr.  BurtorC%  position  to  be  precisely  the  same,  for  the  pre- 
sent purpose,  as  that  of  a  party  in  the  cause,  who  has  obtained  a 
similar  refyence  upon  motion  or  petition. 

With  respect  to  the  course  usually  pursued,  I  believe  there  is 

(a)  1  Jac  &  Walk.  470.  (6)  7  Sim.  445. 
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want  of  aniformitj.  But  I  think  I  am  right  in  ^say-  [  *326  ] 
ing  that  the  Court  has  never  sanctioned  the  proposition, 
that  the  conllrmktion  of  a  report  like  this  can  be  resisted,  unless 
the  attention  of  the  Master  has  been  directed  to  the  matter  by  ob 
jection.  From  the  inquiries  I  have  made  I  am  satisfied  that  my 
first  impression  was  right,  in  thinking  that,  in  point  of  regularity, 
objections  ought  to  have  been  taken  to  the  draft  report.  I  think 
this  would  be  the  proper  course  if  Mr.  Burton  were  a  party  to  the 
record ;  and  I  think  the  circumstance  that  he  is  not  a  party  to  the 
record,  can  make  no  difference  after  the  Court  has  made  an  order 
in  the  cause  letting  him  in  to  prosecute  his  rights  in  the  same  man. 
ner  as  if  he  were  a  party.  I  believe  I  may  add,  that  this  conclu- 
sion would  have  been  come  to.  as  matter  of  strict  practice,  in  any 
branch  of  the  Court  before  which  the  point  had  arisen. 

The  observations  which  I  have  made  do  not,  of  course,  apply 
where  the  error  of  the  Master  is  apparent  upon  the  face  of  the  re- 
port. Exceptions  in  that  case  are  unnecessary :  Adams  v.  Clax- 
ton  (a). 

No  party  can  be  injured  by  the  practice  I  now  adopt ;  for  with 
respect  to  all  reports,  which  strictly  depend  for  choir  efficacy  upon 
their  subsequent  confirmation  by  the  Court,  the  Master  issues  his 
warrant  on  preparing  his  report ;  and  I  am  informed  that  that  course 
was  taken  in  the  present  instance.  If  the  parties  who 
have  •presented  the  cross-petition  desire  it,  I  will  enter-  [  •327  ] 
tain  an  application  by  them  for  leave  to  carry  in  objec- 
tions ;  but  I  cannot  make  an  order  for  that  purpose  without  a  special 
application,  because  it  has  been  stated,  that,  in  the  Masterfs  office, 
the  objections  now  taken  were  deliberately  abandoned. 

(a)  6  Yes.  226.  In  a  reference  to  take  the  acconnta  of  an  estate  at  the  snit  of 
specialty  creditors,  one  of  the  executors  claimed  to  retain  the  amount  of  simple  con- 
tract dehto,  which  he  alleged  that  he  had  paid  wkhont  notice.  The  Master,  on  this 
point,  found  enly  that  the  executor  had,  hy  his  affidayit,  deposed  &c.,  [alleging  the 
retainer].  Mr.  Terrell^  for  the  executor,  who  had  not  excepted,  claimed  to  have  the 
amount  allowed,  or  the,  question  again  referred  to  the  Master.  The  Vke-ChanoeUar 
fcfened  it  back  to  the  Master  to  review  bis  report :  IfiMsey  v.  ifost.  May  7,  9, 1842, 
reportad  supra,  p.  319. 
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Baker  r.  Harwood. 
Fenwick  v.  Baker. 

May  23. 

In  a  suit  to  administer  an  estate  where  inqniries  are  necessary  to  ascertain  a  class  of 
persons  beneficiallj  interested,  the  regular  coarse  is,  to  direct  the  inquiry  as  to  such 
persons  in  the  first  instance,  and  not  (until  that  inquiry  is  answered)  to  order  the 
Master  to  proceed  to  take  the  accounts.  It  is  only  where  tJie  circumstances  of  the 
case  are  such  as  to  satisfy  the  Court  that  the  persons  interested  are  parties  to  tho 
suit,  that  tho  Court  will,  at  the  hearing,  direct  the  Master  to  proceed  to  take  the 
accounts,  if  he  should  find  the  persons  interested  arc  parties. 

The  suits  were  for  the  admiaistration  of  the  estate  of  an  intes- 
tate :  one  of  the  suits  was  by  the  administratrix,  and  the  other  by 
persons  claiming  as  next  of  kin.     At  the  hearing, 

Mr.  Bolt  submitted,  that  the  decree  should  direct  the  Master  to 
inquire  whether  all  the  next  of  kin  were  before  the  Court  as  parties 
in  thesf  suits  ;  and  if  he  should  find  them  to  be  parties,  then  that 
he  should  go  on  and  take  the  necessary  accounts. 

tUT.'Q-irdltitone  and  Mr.  Lownde$j  for  the  other  parties  to  the 
cause,  did  not  object  to  the  decree  suggested,  if  it  could  be  regular, 
ly  made  in  that  form  ;  and  if  not,  they  said  that  the  decree  should 
merely  direct  an  inquiry  as  to  the  next  of  kin,  and  resenre  all 
further  directions. 

Mr.  /S^arptf  appeared  for  parties,  Defendants  in  one  of  the  suits, 
^«  ho  claimed  to  be  sole  next  of  kin. 


The  YiceChancbllor  said,  that,  in  an  administration 
1^  *328  ]  suit,  in  which  inquiries  are  necessary  to  ascertain  *who 
are  the  parties  beneficially  interested  in  the  estate,  it  is 
irregular  to  direct  the  accounts  to  be  taken  until  after  the  inquiries 
have  been  made,  and  the  Master  has  made  his  report.  But  where 
the  parties  interested  are  the  children  of  a  party  to  the  suit,  or  are 
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persons  of  a  class  in  such  circamfltances,  that  the  Court  may  be  rea- 
sonably satisfied,  at  the  hearing,  that  all  parties  beneficially  interest- 
ed are  parties  to  the  record,  the  Court  may,  at  the  time  of  direct- 
ing the  inqniries,  also  order  that,  if  the  Master  shall  find  that  all 
the  persons  beneficially  interested  are  parties  to  the  suit,  he  do  then 
proceed  to  take  the  account ;  that  this  is,  however,  in  strictness,  an 
irregularity  ;  and  the  Court  will  not  make  the  order  in  that  form, 
unless  it  bo  reasonably  clear  that  all  the  persons  interested  are  par* 
ties.  His  Honor  said  that  he  especially  noticed  the  point,  because 
it  had  80  frequently  been  brought  to  his  attention. 


In  this  case,  all  parties  desiring  it  or  consenting,  the  order  was 
made  for  taking  the  accounts  contingently  upon  the  finding  that  the 
parties  were  before  the  Court. 


M'Intosh  v.  Great  Western  Railway  Company. 

April,  16,  20. 

In  the  number  of  days  for  notice  of  the  time  and  place  of  examining  a  witness,  an 
intermediate  Sunday  is  to  be  reckoned. 

An  ex  parte  order  for  the  examination  de  bene  esse  of  a  witness  about  to  go  abroad 
is  regular. 

A  motion  to  suppress  depositions  taken  under  an  order  for.  the  examination  of  a 
witness  de  bene  esse,  not  asking  to  discharge  that  order,  is  not  supported  by  shew- 
ing circumstances  from  which  it  would  merely  appear  that  the  order  was  irregular; 
for  the  Court  will  assume,  for  purpose  of  the  motion,  that  the  order  was  regular. 

« 

This  was  a  motion  to  suppress  depositions  taken  under  an 
order  obtained  by  the  Plaintiff,  dated  19th  of  March,  •1842,  [  •329  ] 
for  the  examination  of  a  witness  de  bene  esse,  on  the 
ground  that  he  was  about  to  sail  from  England  on  the  26th  of 
March,  1842.  The  order  was  served  upon  the  Defendant  on  the 
19th  of  March,  the  day  on  which  it*  was  made  ;  and  the  examina- 
tion of  the  witness  commenced  on  the  22nd  of  March,  and  con- 
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eluded  on  the  23rd  of  March.     The  20th  of  March,  one  of  the  in- 
tervening dajs  between  the  notice  and  examination,  was  Sunday. 

The  motion  was  founded  upon  two  suggestions, — ^Elrst,  that  the 
order  of  the  19th  of  March  was  irregular,  for  two  reasons :  1st, 
because  it  was  obtained  ex  parte ;  2nd,  because  the  affidavit  on 
which  it  proceeded  did  not  state  the  particular  facts  to  which  the 
evidence  of  the  witness  was  intended  to  apply.  Secondly,  that 
three  days'  notice  had  not  been  given  to  the  Defendants  of  the  time 
and  place  of  examination. 

Mr.  Girdlestone  and  Mr.  Stevens^  for  the  motion. 

Mr.  Sharpe  and  Mr.  Walpole^  contra. 

On  the  point  of  regularity  M'  Kenna  v.  Everitt  (a)  ;  Loveden 
V.  Lord  Milford  (6) ;  Hankin  v.  Middleditch  (<?)  ;  ToTnkim  v. 
Harrison  (i) ;  and  DanielVs  Chan.  Pr.  (e),  were  cited.  And  on 
the  computation  of  tha  time  of  notice,  Milbwrn  v.  Lyster  (/)  ; 
Angell  v.  WeBcomhe  (^)  ;  Maxwell  v.  PhiUips  (K)  ;  DanieWs 
Chan.  Pr.  (i) ;  and  ArchboWi  K.  B.  Pr.  (i). 


Vice-Chancbllor  : — 
[  ^330  ]         The  present  motion  does  not  seek  to  discharge  *the 

order  of  the  19th  of  March  ;  and  I  must  therefore,  upon 
this  motion,  consider  that  order  as  having  been  regularly  obtained. 
I  notice,  however,  the  objection  which  has  been  taken  to  the  regu- 
larity of  the  order  for  this  reason : — ^In  ]i/D Kenna  v.  Eventt  (Z), 
Lord  Langdale  decided,  that  an  order  to  examine  a  witness  de  bene 
esse,  on  the  ground  that  he  was  about  to  leave  the  country,  might 
regularly  be  obtained  ex  parte.  It  was  said  that  Lord  Langdale 
had  since  expressed  a  diflferent  opinion,  dut  I  do  not  find  that  he  has 
done  so  (m)  ;  and  as  it  is  most  desirable  that  the  practice  of  the 

(a)  2  Beay.  188.  (6)  4  Bro.  C.  C.  640.                   (c)  2  Bro.  C.  C.  604. 

(d)  6  Madd.  815.  (0)  Vol  2,  p.  641  et  eeq.             (/ )  5  Sim.  565. 

ig)  1  Mj\.  &  Cr.  52.  (A)  6  Veg.  148.                           (t)    2  VoL  p.  346. 

[k)  1  Vol.,  p.  93, 7th  ed.  (/)  2  Bear.  18S.     (m)  See  Hope  ▼.  Hope,  3  Bea?.  321. 
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Coart  should  be  settled,  I  think  it  right  to  observe,  that  the  practico 
as  stated  in  GilherVB  Forum  Romanum  (a),  and  as  the  registrars 
inform  me,  supported  by  numerous  orders  (i)  accords  with  Lord 
Langdale^s  decision  in  M'Kenna  v.  Everiit. 

On  the  other  point,  namely,  the  want  of  due  notice  of  the  time 
and  place  of  the  examination  of  the  witness,  it  is  admitted  that  the 
Defendants  were  served  with  the  order  on  the  19th  of  March,  and 
that  this  was  due  notice  of  the  time  and  place  of  the  exami- 
nation of  the  ^witness  on  the  22nd  of  March  (^Tomkin9  v.  [  *381.] 
Harruon  (c),)  unless  the  circumstaice,  that  the  20th  of 
March  was  a  Sunday,  alters  the  case.  The  question,  therefore,  is, 
whether  a  Sunday  intervening  between  the  notice  and  the  examin- 
ation of  the  witness  is  to  be  reckoned  in  or  excluded  from  the  three- 
days'  notice.  It  is  certainly  much  to  be  desired  that  the  practice 
of  the  Court  should  be  uniform  and  settled  upon  such  a  subject  as 
the  computation  of  time,  which  enters  more  or  less  into  its  daily 
business.  Yet  this  seems  far  from  being  the  case.  It  appears  that 
in  some  respects  a  different  practice  prevails  between  the  Registrar's 
and  the  Six  Clerks'  Offices:  Mootham  v.  fVaskett  Qd)^  Manners 
V.  Bryan  (e).  Again,  if  the  last  of  a  specified  number  of  days 
allowed  for  doing  an  act,  falls  on  a  Sunday,  the  Sunday  is  not  reck- 
oned  in  the  computation  of  time ;  but  from  the  case  of  Manners  v. 
Bryan^  it  seems  doubtful  whether  this  applies  to  a  holiday.  In 
BuUock  V.  Edington(^f)^  Sir  Anthony  Hart  decided  that  the  eight 
days  allowed  for  entering  a  demurrer  with  the  registrar,  meant  eight 

(a)  P.  I4t. 

(6)  FnpiM  y.  Eall,  Motn.  9  Dee.  1700,  Reg  Lib.  A.  1700,  fbl.  94.  Glover  y.  IM  Graoet 
Petn.  2S  July,  1701 ;  Reg.  Lib.  A.  1700,  fol.  453.  Rickardaon  t.  Holder^  Petn.,  18  Dee. 
1700;  Beg.  Lib.  B.  1700,  fol.  108.  Motion  by  Defendant  to  discharge  the  order  Jil- 
leging  that  the  Plaintiff  had  not  replied :  order  to  stand,  and  Defendant  to  haVe  lib- 
ertj  to  examine  &c. ;  5.  C  20  Dec,  1700,  Id.,  fol.  130.  Withers  y.  Stonard,  Motn.  2 
Jnne  1701,  Id.,  foL  S4S.  Merikea  v.  Barker,  Petn.,  17  Oct,  1701.  Id..  foL  51t.  Ai- 
dtrMM  y.  Aleoek,  Petn.,  1  May,  1702  ;  Beg.  lib.  A.  1701,  fol.  270.  Be^naUs  y. 
Morgan^  Petn.,  3  Dec  1701.  Id.,  fol.  127.  Smith  y.  Foster,  Petn.,  3  Dec.  1701,  Id., 
fol.  212,  Moody  y.  Moody,  Petn.,  31  March,  1702,  Id.  271.  Upwards  of  twenty  sim* 
ilar  orders  appear  to  haye  been  made  on  ex  parte  appUcatiens  daring  the  years  1702, 
1708, 1704,  audi  70i. 

(e)  6  Madd.316.        {d)  1  Mer.  248.      (<)  1  MyL  4  K.  45t ;  ft  Sim  148,  n. }  ^.  C. 

(/)  1  Sim.  481. 
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office  days,  excluding  intervening  holidays.  But  in  Manners  v. 
Bryan  the  Vice- Chancellor  in  deciding  that  where  the  lasi  day  is  a 
holiday,  that  day  is  not  to  be  reckoned,  said,  ^^  If  it  had  been  one  of 
the  intermediate  days  it  ought  to  have  been  counted."  I  have  al* 
ways  understood  that  in  the  times  allowed  to  a  party  for  taking  a 
step  in  a  cause,  Sundays  in  general  are  reckoned,  unless  the  last 
day  be  a  Sunday,  in  which  case  it  is  excluded.  This  is  the  practice 
as  to  the  time  allowed  for  filing  demurrers.  Bot/s  v.  Morgan  (<r), 
Mf/lbum  V.  Lyster  (li)^  Angellv,  Wescombe  (c).  For 
[  •332  J  Hnless,  in  those  cases  the  •intervening  Sunday  were 
counted,  the  questions  would  not  have  arisen. 

The  practice  of  law  is  certainly  no  guide  for  the  practice  of  the 
Courts  of  eqnity.  But  I  find  that  although  in  some  special  cases, 
an  intervening  Sunday  is  not  reckoned  in  the  computation  of  time, 
as  in  Howard  v.  Smth  (d),  and  Creaswdl  v.  Green  (e)  ;  yet  in  the 
rules  applicable  to  pleading  in  ordinary  cased,  an  intervening  Sunday 
is  reckoned.     Roberts  v.  Quickenden  (/),  Archbold^s  Practice  (^). 

It  may  be  true  that  a  Sunday  is  not  reckoned  in  the  number  of 
days  required  for  a  notice  of  motion.  Maxwell  y.  Phillips  (A),  and 
at  first  I  was  inclined  to  think  there  was  more  analogy  between  that 
case  and  the  case  before  me,  than  upon  further  consideration  I  think 
there  is.  Upon  a  notice  of  motion,  the  party  served  is  bound  to  be 
prepared  to  meet  the  motion  upon  the  very  day  upon  which  the  no- 
tice expires,  and,  if  not  then  prepared,  his  opportunity  of  defence 
may  be  gone  altogether.  But  in  this  case,  the  object  of  the  notice 
is  only  to  give  the  party  served  an  opportunity  of  cross-examining 
the  witness  after  he  has  been  examined  in  chief,  and  the  power  of 
cross-examining  will  not  be  lost,  although  expense  may  be  occasioned 
by  the  cross-interrogatories  not  being  ready  in  time.  There  is  hero 
no  reason  for  departing  from  the  ordinary  mode  of  computing  time* 
In  the  later  cases  it  has  been  held,  that  an  intermediate  Sunday  is 
to  be  reckoned:  and  I  believe  I  am  following  the  settled  course  of 


(a)  9  Sim.  S6S.  (6)  5  Sim.  565.  (e)  1  Myl.  &  Cr.  48. 

((f)  I  B.  &  Aid.  523.  (<)  14  East,  537.  (  /)  H  East,  271,  n. 

{g)  1  Vol.,  pp.  91,  93,  7th  ed.  (A)  6  Ves.  146. 
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tike  Courts,  in  holding  tiiat  in  this  case  the  Sunday  ou^t  to  be  reck- 
oned. 
The  motion  most  be  refused  with  costs. 


•DoDD  V.  Ltoall.  [  •888  ] 

Lydaui  t^.  DODD. 

1841.    NoTember  90, 29,  and  28.    1842.  January  29.— Equitable  aet-off. 

A  trnatee  of  real  estate  became  mortgagee  of  the  tmst  estate,  partly  by  taking  aa 
assignment  of  a  prior  mortgage,  partly  by  taking  an  ass^ment  of  a  mortgage 
created  by  his  co-tmstee  and  himself  under  their  power  for  the  purposes  of  the 
tmst,  and  partly  for  money  which  he  lent  to  the  cestui  ^ue  trust  of  the  equity  of 
redemption,  si]i>ject  to  charges  created  by  the  will.  The  mortgagee  and  trustee 
filed  his  bill  for  foreclosure  simply.  The  cestui  que  trust  of  the  equity  of  redemp- 
tion filed  his  bill  for  an  account  of  the  trust  and  of  the  mortgages,  and  that  tha 
mortgages  might  be  ordered  to  stand  as  securities  only  for  the  balance  due  to  tha 
mor^agee  and  trustee  upon  the  mortgage  and  trust  acoounts : — Beld^  that  the 
Court  might  make  one  decree  in  both  causes,  so  as  to  giro  the  mortgagor  any  set- 
df  he  might  be  entitled  to,— or  make  a  decree  of  foreclosure  in  the  former  wait, 
and  a  separate  decree  for  an  account  against  the  trnatee  personaUy  in  the  latter,  ac- 
cording to  the  drenmstanoes  and  justice  of  the  case. 

John  Ltdall,  the  testator,  by  his  will,  dated  the  24th  of  Sep- 
tember, 1808,  devised  certain  freehold  premises,  called  Uzmare 
Farm,  nnto  and  to  the  use  of  John  Dodd  and  Tltonuu  Dodd^  for  a 
term  of  500  years,  inthout  impeachment  of  waste,  npon  tmst,  bf 
mortgage  of  the  said  premises,  but  not  by  an  absolute  sale  thereof, 
to  raise  and  pay  the  testator's  debts,  and  certain  annuities  and  \effr 
oies  charged  thereon,  or  so  much  thereof  atf,  in  the  opinion  of  the 
said  trustees  or  trustee,  could  not  be  conyeniently  raised  and  paid 
out  of  his  residuary  personal  estate,  which  the  testator  empowered 
his  wife  to  employ  in  carrying  on  his  farming  buifness  until  one  of 
his  sons  should  attam  twenty-one.     Subject  to  *e  term,  the  testator 
deyised  the  premises  to  the  use  of  hie  eldest  son,  John  Dodd  Ly- 
daU,  m  fee,  and  appomted  his  wife  and  t/i?**  ife<«  and  Thoma$l>odd 

his  executrix  and  executors. 
The  testator  died  m  October,  1808.    At  the  time  of  hU  death, 
Vol,  I.  88 
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Uxmore  Farm  was  subject  to  a  mortgage  in  fee,  made  by  the  testa- 
tor to  Robert  Bakery  to  secure  the  sum  of  1,5002. 

By  indenture  of  the  I7th  of  March,  1809,  John  Dodd  and  Tho- 
mas  Dodd  demised  Uxmore  Farm,  for  the  term  of  400  years,  to  a 
trustee  for  Robert  Baker^  to  seeure  a  further  sum  of  5002.,  which 
they  borrowed  of  him.  Both  John  Dodd  and  Thonuu 
[  *834  ]  Dodd  acted  in  the  trusts  *of  the  will,  which  was  proved 
by  them  and  the  testator's  widow  in  April,  1809.  The 
widow  carried  on  the  farming  business  for  several  years. 

Robert  Baker^  the  mortgagee,  died,  and  his  executors  requiring 
payment  of  the  money  due  upon  the  mortgage  of  Uxmore  Farm, 
John  Dodd^  in  S^tember,  1813,  out  of  his  own  monies,  at  the  re- 
quest of  Thomas  Dodd,  his  co-executor,  pidd  to  the  executors  of 
Baker  the  sums  of  1,5362.  and  5122.,  the  amount  of  such  mortgage 
money,  with  some  interest  then  d\ie.  No  transfer  of  the  mortgage 
was  made  until,  by  indentures  of  the  18th  and  19th  of  July,  1822, 
the  heir-at-law  and  executors  of  Baker  j  in  consideration  of  such  pay- 
ments in  1813,  released  and  conveyed  the  premises  to  a  trustee  for 
JoJin  Dodd  in  fee,  and  assigned  to  bim  the  residue  of  the  term  of 
400  yeajs. 

John  Dodd  Lydall  came  of  age  in  1822.      Being,  as  he  alleged, 

in  necessitous  circumstances,  in  1826  John  i)o(2d  advanced  him 

1,2002.  on  the  security  of  UxmorelPe^xm ;  and, by  mdentures  of  tho 

12th  and  13th  of  July,  1826,  John  Dodd  Lydall  released  the  pre- 

luises  by  way  of  mortgage  in  fee  to  John  Dodd,  to  secure  the  said 

1,2002.,  and  the  2,0002.   previously  charged  thereon,  with  interest 

at  4i  per  cent.    The  rents  and  profits  for  several  years  up  to  July, 

1826,  had  been  received  and  applied  by  John  Dodd  and  Thomas 

Dodd:  John  Dodd  Lydall  then  entered  into  possession,  and,  as  he 

alleged,  executed  the  mortgage  on  the  promise  of  John  and  Thomas 

Dodd  to  render  h'nn  their  accounts  of  the  testator's  estate. 

John  Dodd  died  vt  November,  1834,  having  devised   Uxmore 

Farm  to  WiJXiam  Dodd  and  Thoraas  Dodd^  the  younger, 

[  •835  ]     the  ex^cntors  of  his  will.    The  first  suit  was  instituted 

by  WUliam  Dodd  and  Thomas  Dodd^  the  younger,  as 

BQch  executors  of  John  Dodd,  against  John  Dodd  Lydall,  Thomas 
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Dodd^  the  trustee  of  the  term  of  400  jears,  and  the  unpaid  lega- 
tees of  the  testator,  whose  legacies  were  charged  upon  Uxmore 
Farm ;  and  the  hill  prayed  a  decree  for  foreclosure.  The  second 
bill  was  filed  in  June,  1838,  by  John  Dodd  Lydall  against  Thomas 
Doddj  William  Dodd,  and  Thomas  Dodd,  the  younger,  and  other 
parties  interested ;  and  prayed  an  account  of  the  personal  estate 
and  effects  of  the  testator,  and  that  TJiomas  Dodd,  and  the  personal 
representatives  of  John  Dodd,  might  be  decreed  to  be  answerable 
for  what  was  due  from  Thomas  Dodd  and  John  Dodd  respectively, 
and  that  the  mortgage  deeds  might  stand  as  a  security  only  for  what 
should  appear  to  be  due  thereon,  after  deducting  what  was  due  from 
the  estate  of  John  Dodd  upon.taldng  such  accounts,  and  that  Tho- 
mas Dodd  might  be  ordered  to  pay  to  the  Plaintiff  what,  upon  tak- 
ing the  account,  should  appear  to  be  due  from  him. 

On  the  application  of  the  Plaintiff  in  the  second  suit,  it  was  order- 
ed diat  the  two  causes  should  come  on  for  hearing  together.  The  on* 
ly  question  discussed  at  the  hearing  was,  whether  the  two  causes, 
voder  the  circumstances,  ought  to  be  treated  as  relating  to  the  same, 
or  to  distinct  matters,  and  be  the  subject  of  one  or  two  decrees ;  it 
being  insisted  on  part  of  the  Plaintiffs  in  the  first  suit,  that  they  were 
•ntided  to  a  single  decree  for  foreclosure  in  the  ordinary  form ;  and 
on  behalf  of  the  Plaintiff  in  the  second  suit,  that  the  trust  account 
should  be  taken  under  a  decree  in  both  suits,  and  that  the  foreclosure 
shoiUd  be  suspended  luitil  the  balance  on  that  account  was  ascer- 
tained. 

• 

*Mr.  Cooper  and  Mr.  Banddlj  for  John  Dodd  LydaU. 

•Mr.  Wakefitld,  Mr.  2fewpZe,  Mr.  Sharpe,  Mr.  Parry  [  •886  ] 
tnd  Mr.  Q.  L.  Russell^  for  the  other  parties. 


Vicb-Chancblloe  : — 

The  Plaintiflb  in  the  first  suit  (as  ezeeutors  of  e/b^  Dodd)  claim 
as  mortgagees;  and  the  scope  of  their  bill  is,  to  obtain  a  decree  of 
foreclosure,  wMiimt  reference  to  the  bet,  tiiat  ihar  testator,  in  his 
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charaetor  of  trustee,  was  an  accounting  party  to  John  Dodd  Lffdatt^ 
the  mortgagor^  whom,  with  other  persons  ha?ing  charges  on  Uie  es> 
tate,  he  seeks  to  foreclose.  The  Plaintiff  in  the  second  suit  is  J.  B. 
Ljfdallj  the  mortgagor ;  and  the  object  of  his  suit  is,  to  have  the 
mortgage  accounts  and  the  trust  accounts  blended  together,  and  that 
the  mortgages  may  stand  as  securiUes  only  for  what  shall  be  found 
due  upon  the  entare  account.  He  seeks,  in  effect,  that  what  he  alleges 
to  be  due  to  him  as  cestui  que  trust,  upon  taking  the  trust  acoountSy 
may  be  set  off  against  what  he  admits  to  be  due  from  him  as  mortga- 
gor, or  due  upon  the  security  of  the  estate,  the  equity  of  redemptioQ 
of  which  belongs  to  him. 

There  cannot  be  any  doubt  that  I  must  giro  relief  in  the  seeond 
cause  to  the  extent  at  least  of  decreeing  an  account  of  the  trust  trans- 
actions ;  for  no  such  settlement  of  the  accounts  of  the  trust  is  plead- 
ed, as,  in  the  circumstances  of  the  case,  could  bind  the  Plaintiff  in 
that  suit ;  and  if  the  result  of  that  account  were  now  ascertained, 
and  it  thereby  appeared  that  the  estate  which  the  PlaintiA  in  the 
first  suit  represent  was  debtor  to  the  Pluntiff  *in  the  sac; 
[  *887  ]  end  suit,  I  see  no  reason  why  the  Court  should  not  give 
the  Plaintiff  in  the  second  suit  the  benefit  of  the  set^yff 
which  he  claims :  Clark  r.  Cart  (a) ;  and,  further,  as  the  two  caus- 
es have  been  ordered  to  come  on  together,  I  do  not  doubt  that,  ae- 
corcUog  to  the  practice  of  the  Court,  I  may  treat  the  two  causes  as 
one,  if  the  justice  of  the  case  requires  it:  Dayr.  JVetrmoii^ft). 
But  the  points  which  I  have  had  to  consider  are,  whether  the  prao- 
tice  of  the  Court  obliges  me  to  suspend  the  decree  of  forecksure  in 
the  first  cause  until  the  trust  accounts  are  taken  ;  and,  if  the  prao* 
tice  of  the  Court  do  not  make  this  imperative  upon  me,  whether  the 
merits  of  the  whole  case  do  not  require  that  I  should  make  separate 
decrees  in  the  two  causes  ;  or  impose  such  terms  upon  the  Plaintiff 
in  the  second  cause  as  will  prevent  any  possible  inconvemence  occur- 
ring to  the  PlaintiSs  in  the  first  cause  by  the  decree  of  foredosure 
being  suspended. 

Upon  the  mere  point  of  form,  I  entertain  no  doubt.    The  order 

{a)  I  Cr.  4k  PUL  1S4.  (ft)  9  Cox,  77. 
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that  both  causes  come  on  together  is  made  by  the  Court  in  ignorance 
of  the  merits  of  either  of  them,  and  only  upon  a  representation  that 
the  justice  of  the  whole  case  requires  that  they  should  be  so  heard. 
But  ify  upon  hearing  the  two  causes,  the  Court  is  of  opinion  that  sep- 
arate decrees  should  be  made,  the  Court  may  take  that  course. 
Upon  the  law  of  the  case,  my  opnion  is  equally  clear.  The  mere 
•xistence  of  cross  demands  does  not  of  necessity  give  a  right  of 
equitable  set-off;  and  certainly  the  mere  pendency  of  an  account 
out  of  which  a  cross  demand  may  arise,  will  not  confer  such  a  right. 
I  had  occasion,  when  at  the  bar,  to  give  great  attention  to  the  ques- 
tion of  equitable  set-off  in  the  case  *of  Rawson  v.  Samuel  (a) ; 
and  the  judgment  of  Lord  Cottenham  in  that  case,  on 
appeal  will  be  found  fully  to  justify  the  opinion  which  I  [  *S38  ] 
now  express.  It  was  there  decided,  that,  in  ^he  case  of 
cross  demands  arising  out  of  the  transactions  not  necessarily  con- 
nected with  each  other,  a  court  of  equity  is  bound  to  look  into  all 
the  circumstances  of  the  caso,  and  see  whether  an  equity  is  made 
out  for  blending  the  two  matters  together  at  the  expense  of  possible 
delay  in  concluding  one  of  those  matters. 

The  only  question,  therefore,  is,  whether,  upon  the  whole  case,  I 
ought  to  suspend  the  decree  of  foreclosure  until  the  trust  account  is 
taken  for  the  purpose  of  blen^ng  the  two  accounts  together,  or 
whether  I  should  at  once  make  the  decree  of  foreclosure,  and  leave 
the  Plmtiff  to  his  remedies  agunst  the  estate  of  the  deceased  trus- 
tee. The  two  accounts  have  no  original  or  necessary  connexion 
with  each  other.  The  first  mortgage  debt  of  1,5002.  ensted  before 
the  trust  was  created.  The  third  mortgage  debt  of  1,2002  was  cre- 
ated by  the  Pliuntiff  in  the  second  suit  in  1826.  Upon  the  second 
mortgage  debt  of  SOW.,  I  have  felt  some  difficulty  ;,for  that  was  a 
transaction  arising  in  the  execution  of  the  trust.  But  assummg  the 
mortgage  to  have  been  authorized  by  the  trust,  which,  apparently,  it 
was,  the  charge  upon  the  estate  would  be  good,  and  the  trustees 
would  be  personally  accountable  for  the  application  of  the  money.. 
Kow  I  find,  that,  in  1826,  upon  the  occasion  of  borrowing  the  l«200.y 

(a)  1  Cr.  &  Phil.  161. 
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this,  as  well  as  the  other  mortgage ,  was  distinctlj  recognised  and 
confirmed  by  the  Plaintiflf  in  the  second  suit.     This  fact  he  does  not, 
in  his  answer,  deny :  he  says  only  t&at  the  mortgagee  pro- 
[  *SB9  ]     mised  ^afterwards  to  satisfy  him  as  to  the  trust  accounts ; 
acdin  these  circumstances,  the  mortgages  had  all  been  as- 
signed to  a  stranger,  I  cannot,  for  a  moment,  doubt  that  the  Plaintiff 
in  the  second  suit  might  have  been  foreclosed  and  left  to  his  remedies, 
in  respect  of  the  trust,  against  the  trustees  personally,  or  their  estates. 
Nor  is  it  unimportant  to  observe,  that  the  mortgages  are  the  proper- 
ty of  one  of  several  trustees ;  whereas  the  trust  account  is  the  li- 
ability of  all  the  trustees.     I  find,  further,  that  the  Plaintiff  in  the 
second  suit  has,  in  point  of  fact,  acquiesced  in  all  the  trust  transac- 
tions for  more  than  fifteen  years  after  he  attamed  his  majority, — 
for  more   than  eleven  years  after  his  attention  was  particularly 
called  to  the  state  of  the  incumbrances  upon  his  property,-— during 
eight  of  which  John  Dodd  was  living, — and  for  more  than  three 
years  since  the  death  of  the  trustee,  whose  executors  are  Plaintifi 
in  the  foreclosure  suit.    He,  in  fact,  acquiesced  until  the  mort- 
gagee sought  to  realize  his  securities.     It  is  impossible,  in  such  cir- 
cumstances, that  I  can  exclude  altogether  the  suspicion,  that  the 
second  suit  may  have  been  instituted  to  gain   time,  and  avert  the 
immediate  consequences  of  a  decree  in  the  first  suit.    I  am  satisfied 
I  should  be  domg  no  injustice,  if,  in  a  case  so  circumstanced,  I 
were  to  treat  the  mortgagee  as  a  stranger  to  the  trust,  and  at  once 
make  a  decree  of  foreclosure  in  the  first  suit,  and  give  the  Plaintiff 
in  the  second  suit  a  separate  decree  for  an  account  of  the  trust.    I 
shall  not,  however,  go  so  far  as  that,  unless  at  the  option  of  the 
Plaintiff  in  the  second  suit.     I  shall  do  that  which  it  is  competent 
for  me  to  do, — take  a  middle  course.     K  the  Plaintiff  in  the  second 
suit  will  pay  into  Court  the  amount  of  the  mortgages,  and  the  inter- 
est due,  I  will  make  one  decree  iir  both  causes,  according  to  the 
tenor  of  the  prayer  of  the  bill  in  the  second  cause,  and  sus- 
pend ih^  decree  of  foreclosure  until  both  accounts  are 
[  *840  ]    *taken.    If  the  Plcontiff  in  the  second  suit  shall  decliae 
to  pay  the  money  into  Court,  I  shall  make  a  decree  of 
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foreclosure  in  the  first  suit,  and  a  separate  decree  for  an  account  of 
the  trust  in  the  second. 


Tbs  cause  stood  over  to  afford  the  Plaintiff  time  for  consideration. 


Thkbs  causes  coining  on  the  20th  and  22nd  dajs  of  Koremher,  1841,  and  this 
daj  &c.,  and  the  Defendant,  John  Dodd  Lydall ^  hj  his  counsel,  consenting  thereto, — 
This  Court  doth  order  aqd  decree,  that  the  said  John  Dodd  Lydall  do,  within  one 
month  after  service  of  this  decree  (such  service  to  be  verified  by  affidavit),  or 
without  such  service,  provided  such  payment  be  made  on  or  before  the  25th  of 
May  next,  pay  the  sum  of  3,200/.  into  the  Bank,  with  the  privity  &c  ,  to  the  credit 
of  these  causes,  being  the  amount  of  the  principal  monies  secured  by  the  indentures 
of  the  12th  and  13th  days  of  July,  1826,  in  &c.  [Order  to  invest  &c.]  And  it  is 
ordered,  that  the  inte/est  and  dividends  from  time  to  time  to  accrue  due  on  the 
said  bank  annuities,  when  so  purchased,  from  time  to  time,  when  and  as  the  same 
•hall  accrue  due,  be  paid  to  the  said  John  Dodd  Lydall^  he  undertaking  to  keep 
down  the  interest  on  the  said  principal  sum  of  3,200/.  [Declaration  establishing 
the  will  of  the  testator,  John  Lydall.  Accounts  of  his  personal  estate  received 
by  John  Doddy  deceased,  and  Defendants,  Thomas  Dodd  and  Mary  Lydall.  Inquiry 
of  personal  estate  outstanding.  Beceipts  of  Defendants,  Thomas  Dodd  and  Aiary 
Lydall^  to  be  answered  by  them  personally,  and  those  of  John  Dodd  to  be  answered 
by  the  Defendants,  William  Dodd^  the  younger,  and  Thomas  Dodd^  the  younger 
ont  of  his  assets  in  a  course  of  administration,  they  admitting  assets.  Inquiry  of 
real  estate,  rents  and  profits,  and  similar  directions  (except  as  to  Mary  Lydall)  for 
answering  the  same].  And  it  is  ordered,  that  the  said  Master  do  inquire  and  state 
to  the  Court  what  (if  any)  sum  or  sums  of  money  has  or  have  been  raised  by  the 
said  John  Dodd,  and  the  said  DcfcndaDt,  Thomas  Dodd,  or  either  of  them,  on  the 
security  of,  or  charged  on,  the  estates  of  the  said  testator,  or  any  or  either  of  them, 
and  how  any  such  sum  or  sums  (if  any)  has  or  have  been  applied.  Account  of 
debts  &C.  Legacies.  Usual  directions.  Of  sums  applied  in  maintenance.  Of  ad- 
Tances  to  Plaintiff.  At  the  request  of  the  Defendant,  Thomas  Dodd,  an  acoonnt  of 
monies  expended  on  improvement  of  stock  and  implements  of  husbandry.  Person- 
al estate  to  be  administered.  Further  directions  and  costs  reserved.  Liberty  to 
apply. 
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[  *841  ]  Walkek  v.  Jbffrbts. 

1841 :  December  7,  8, 10.    184S :  JenuAiy  1 1,  24. 

Lands  were  oonreyed  to  a  tnutee,  in  trust  to  grant  a  lease  of  the  mines  under  the 
same  to  certain  persons  for  fortj-two  years,  and,  at  the  request  of  the  lessees,  made 
at  any  Ume  thereafter,  to  grant  a  further  lease  of  the  same  mines  for  twenty-one 
yean,  to  commence  at  the  expiration  of  the  first  tena ;  the  first  lease  to  contain  a 
covenant  for  renewal  for  the  second  term.  The  lease  of  forty-two  years  was  made 
accordingly.  Shortly  before  the  expiration  of  the  first  term,  the  lessees  applied 
for  the  renewal,  which  w  as  refused.  No  proceedings  were  taken  to  enforce  the 
performance  of  the  covenant  or  trust  for  upwards  of  two  years  after  the  refusal. 

HeU  that  so  far  as  the  title  to  renewal  depended  on  the  covenant,  the  delay  or  ac- 
quiescence would  be  a  defence  in  equity.  [1] 

Semble — That  the  lessees  had  an  equitable  interest  in  the  trust,  which  would  not  be 
divested  by  the  delay  alone,— but  that  the  lessees,  in  rapport  of  their  title  to  a  de- 

•  cree  for  peribrmance  of  the  trust,  must  shew  that  they  had,  by  performing  the 
covenants  on  their  part,  paid  the  price  for  which,  on  the  instruments,  the  lessors 
had  stipulated. 

The  performance  of  the  covenants  by  the  lessees  being  doubtful,  and  the  lessees  db- 
dining  to  try  issues  as  to  that  fact,  the  bill  was  dismissed  with  costs. 

John  Read,  William  Banck$y  and  John  Dumaresqj  were,  in  the 
year  1701,  in  partnership  as  coal  and  iron  masters,  and  John  Mead 
was  seised  in  fee  of  a  messuage  and  baildings,  and  forty-seven  acres 
of  land,  situate  at  Tibbington,  in  Stafifordshire,  subject  to  a  mort- 
gage in  fee  to  A.  Cocker  for  securing  2,000/.  and  interest ;  and  he 
was  also  seised  in  fee  of  two  other  closes  of  land  containing  about 
six  acres,  called  the  Lower  Ground.  With  the  view  of  making  a 
lease  of  these  premises  to  the  co-partnership,  an  arrangement  was 
entered  into  between  the  parties,  which  was  carried  into  oSect  by 
indentures  of  lease  and  release  of  the  5th  and  6th  of  October, 
1791 :  the  release,  between  A.  Cocker ^  of  the  first  part,  John  Bead^ 

[1]  As  to  acquiescence  presumed  against  a  party  by  not  asserting  his  rights  in 
due  time  or  on  the  proper  occasion.  Nicholson  v.  Harper,  4  M.  &  Cr.  179.  Pickering 
V.  Pickering  4  M.  &  C.  S89,  S04.  Greenhalgh  v,  Birmingham  &  Bail  Way  Co.,  3  IL 
ft  a  7S6, 9i.  Williams  o.  The  Earl  of  Jersey,  Cr.  ft  Ph.  91.  Skinner  v.  Dayton,  19 
John,  B.  661.  Watson's  Executors  v.  M'Laren,  19  Wend.  5S8.  Wy«th  v.  Stone,  1 
StpryB.  SSS.    Bowser  v.  Colby,  1  Hare,  139.    See  noU  ai7.  S.  C.  lift 
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of  the  secoad  part,  J.  Carpenler^  of  the  third  part,  and  two  trustees 
of  terms  of  years  iq  the  lands,  of  the  fourth  and  fifth  parts,  recit- 
ing, that  BanckSy  Ready  and  Dumaresq^  had  proposed,  as  co-part- 
ners, to  accept  a  lease  of  the  said  premises  ^'  for  the  purpose  of 
getting  and  raising  the  coal,  ironstone,  and  other  minerals,  in  and 
under  the  same,  and  for  making  iron  thereon,  and  to  become  co- 
partners, and  to  carry  on  such  works  and  mines  for  their  mutual  be- 
nefit and  advantage,"  according  to  articles  of  partner- 
ship, which  *were  intended  to  be  executed  ;  and  that,  for  [  *342  ] 
the  better  effecting  the  intention  of  the  said  parties,  Head 
bad  applied  to  and  prevailed  upon  Cocker  to  join  him  in  conveying 
the  fee-simple  and  inheritance  of  the  said  premises  as  thereinafte^ 
mentioned,  and  the  same  were  thereby  conveyed  to  and  to  the  use 
of  Carpenter^  his  heirs  and  assigns,  upon  trust  that  Carpenter  and 
bis  heirs  should  forthwith,  with  the  consent  of  Cookery  his  executors, 
&c.,  by  an  indenture  of  demise  or  lease,  well  and  effectually  remise, 
grant,  lease,  set,  and  to  farm-let  unto  BanckSy  Beady  and  Bumaresqy 
their  executors,  &c.,  all  and  singular  the  said  premises  for  the  term 
of  forty-two  years,  subject  to  such  provisoes,  powers,  covenants, 
conditions,  &c.,  as  should  be  requisite  and  necessary  to  enable 
BanekSy  Readj  and  Dumaresqy  to  work  and  get  the  mines  and 
minerals,  and  under  such  proper  covenants  on  the  part  of  Bancksy 
Ready  and  Dumaresqy  their  executors,  kc,y  for  the  due  payment  of 
the  surface  and  mineral  rents  thereby  intended  to  be  reserved  and 
made  payable  as  should  be  expressed  in  such  lease;  and  upon 
further  trusty  that  Carpentery  his  heirs  and  assigns,  should  at  any 
time  thereafter,  at  the  request,  costs,  and  charges  of  BanckSy  Beady 
and  Dumaresqy  their  executors,  administrators,  or  assigns,  grant  and 
execute  a  further  lease  of  the  said  mines  and  premises  for  the  fur* 
ther  term  of  twenty-one  years,  to  commence  from  the  expiration  of 
the  said  term  of  forty-two  years,  and  to  be  subject  to  the  same  year- 
ly surface  rents,  and  to  every  other  article,  covenant,  clause,  matter, 
and  thing,  contained  in  the  first-mentioned  lease,  except  a  covenant 
for  renewal ;  and  immediately  after  the  date  and  execution  of  the 
said  lease,  upon  trust  to  re-convey  the  premises  to  Cocker  and  hb 
heirs,  subject  to  the  said  lease,  and  to  the^  proviso  of  redemption. 
Vol.  I.  89 
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[  ^48  ]  The  leaee  made  in  performance  of  this  trust  was  ^dated 
the  7th  of  October,  1791,  and  made  between  Carpenter j 
of  the  first  part,  Cocker j  of  the  second  part,  the  said  two  trustees 
of  terms  of  years,  of  the  third  and  fourth  parts,  and  Baneksy  Read, 
and  Dumaresq^  of  the  fifth  part ;  and  thereby,  in  consideration  of 
the  several  yearly  rents,  provisoes,  covenants,  conditions,  and  agree- 
ments therein  contained  on  the  part  of  Bancks^  JRead^  and  Dumaretq 
their  executors  and  administrators,  to  be  paid,  kept,  observed,  and 
performed,  the  whole  of  the  said  premises,  together  with  the  mines, 
and  minerals  under  the  same,  with  power  to  sink  pits  and  shafts, 
and  erect  such  engines  and  buildings,  and  do  all  other  acts  necessa- 
ry for  working  the  same  mines,  or  any  other  mines  adjoining  to  the 
premises,  which  might  be  thereafter  worked  or  purchased  by  the 
said  partners,  their  heirs,  executors,  &c.,  were  demised  by  Carpen- 
ter^ with  the  consent  of  Cocker^  the  mortgagee,  unto  BanckSj  Bead 
and  Bumaresq^  for  the  term  of  forty-two  years  from  the  29th  of 
September,  1791,  at  a  surface  rent  of  1001.  a-year,  and  certain 
royalties  for  the  mines  and  minerals.  The  lease  contained  a  proviso 
for  re-entry  in  case  of  non-payment  of  the  rents  reserved,  and  a 
covenant  that  the  lessees  should  and  would  so  work  the  mines  that 
there  should  be  no  more  thereof  wasted  or  left  for  the  support  of  the 
roof  than  should  be  absolutely  necessary  for  the  safety  of  the  works ; 
and  that  all  the  mines  should  be  fairly  got  and  regularly  worked  out 
to  as  little  disadvantage  as  possible  to  Carpenter^  his  heirs,  execu- 
tors, administrators,  or  assigns.  There  was  also  a  covenant,  on  the 
part  of  Carpenter^  expressed  as  in  the  trMt  (a),  for  the  renewal  of 
the  lease  for  a  further  term  of  twenty-one  years. 

By  indentures  of  the  7th  and  8th  of  October,  1791, 
[  ^344  ]  *made  between  Carpenter j  Cocker j  Read^  and  the  said 
trustees  of  outstanding  terms,  after  reciting  the  previous 
deeds  and  the  lease,-^the  premises  comprised  in  the  mortgage  to 
Cocker  were  reconveyed  to  him  in  fee,  subject  to  a  power  in  Carpen- 
ter and  his  heirs  to  grant  the  further  lease  of  the  mines  and  pre- 
mises ;  and  the  other  premises  not  in  mortgage  were  reconveyed  to 
John  Read  in  fee.     The  interest  of  Banekt  and  Dumaresq  in  the 

(a)  Supra,  p.  S4S. 
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lease  of  the  7th  of  October,  1791,  became,  by  eabseqaent  assign- 
ments, vested  in  John  Bead. 

By  indentures,  dated  the  13th  and  14th  of  April,  1796,  John 
Head  sold  and  conveyed  the  reversion  in  the  mines  to  Matthew  and 
Thomas  Jeffreys.  Matthetv  Jeffreys  devised  his  moiety  of  the 
mines  to  his  son  Johns  who  devised  all  his  real  estate  to  trastees  for 
sale,  and,  after  paying  debts  and  an  annuity  to  his  wife,  to  divide 
the  remainder  amongst  his  children  equally.  Thomas  Jeffreys  de. 
vised  his  moiety  to  his  daughter,  Mrs.  Coxe. 

John  Read  became  bankrupt  in  August,  1811 ;  and  his  interest 
in  the  lease  became  vested  in  his  assignees.  The  parties  from  timo 
to  time  in  possession  under  the  lease,  until  the  bankruptcy  of  Read% 
and  his  assignees,  and  afterwards,  until  1815,  worked  the  mines, 
and  paid  the  royalties  to  T  and  M.  Jeffreys^  or  their  devisees.  In 
1815,  the  mines  were,  as  it  was  technically  expressed,  ^^  drowned 
out ;"  and,  after  that  time,  they  were  not  worked,  nor  was  any 
royalty  or  rent  afterwards  paid  in  respect  of  the  mines. 

In  1817,  Samuel  Walker  purchased  of  the  assignees  of  Read 
their  interest  under  the  lease  in  the  surface,  and  the  same  was  as* 
ftigned  to  him  in  1822.  On  the  24th  of  Jane,  1833,  the  solicitor 
of  Samuel  Walker  applied,  by  letter,  to  the  solicitor  of 
John  Jeffreys  and  *Mrs.  Coxe,  demanding  a  further  lease  [  *845  ] 
of  the  mines  for  twenty-one  years,  to  commence  from 
Michaelmas,  1883,  '^  according  to  the  terms  of  the  trust  contained 
in  the  indenture  of  the  6th  of  October,  1791  (a),  and  also  in  pur- 
suance of  the  covenant  contained  in  the  lease  of  the  7th  of  October, 
1791  (6)."  They  also  forwarded  a  draft  of  the  proposed  lease  for 
perusal.  On  the  28th  of  June,  the  solicitor  of  J.  Jeffreys  and  Mrs. 
Coxe  returned  the  draft  lease  to  Mr.  fVaUrer^s  solicitor,  with  a 
letter,  stating  that  Mr.  Jeffreys  and  Mrs.  Coze  did  not  consider  that 
Mr.  Walker  was  entitled  to  demand  the  further  lease.  On  the  1st 
of  July,  Mr.  Walker* s  solicitors  requested  to  be  informed  whether 
they  might  consider  the  letter  of  the  28th  of  June  as  a  refusal  to 
grant  the  lease  ;  and  on  the  Srd  of  July,  1833,  the  solicitor  of  Mr. 
Juries  and  Mrs.  Coxe  distinctly  replied  in  the  afBrmative. 

(a)  Saprm,  p.  84S.  (h)  Id.,  p.  S43. 
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In  August,  1834,  Samuel  Walker  became  bankrupt,  and  WeU 
bore  JSilisj  who  was  bis  sole  assignee,  in  December,  1834,  agreed 
to  sell  his  interest  under  the  lease  of  1791  to  the  Plainti& :  this 
interest  was  assigned  to  the  Plaintiffs  bj  indenture  indorsed  on  the 
agreement,  and  dated  the  12th  of  January,  1836. 

The  bill  was  filed  on  the  27  th  of  January,  1836,  against  the  per- 
sons interested  under  the  wills  of  T.  and  M.  Jeffreys^  and  the 
representatives  of  Carpenter j  praying  a  specific  performance  of  the 
covenant  in  the  lease  of  1791  for  a  renewal  of  the  lease  of  the 
mines,  and  that  the  Defendants  might  be  decreed  to  execute  a 
lease  of  the  same  promises  to  the  Plaintiffs  for  the  term  of  twenty- 
one  years,  to  commence  from  the  expiration  of  the  said  term  of  forty- 
two  years. 

By  the  answers  of  the  Defendants,  and  the  admissions 
[  *S46  ]     ^entered  into  between  the  parties,  the  facts  appeared, 
which  are  stated  above. 


Mr.  Wakefield,  Mr.  Faber,  and  Mr.  Craiff,  for  the  Pldntiflb  (a). 

Mr.  Sharpe  and  Mr.  Follett,  for  the  Defendants,  entitled  to  one 
moiety  of  the  mines,  and 

(a)  The  aivoments  are  fully  considered  in  the  judgment,  and  the  following  wj^ 
nopsis  of  them  will,  therefore,  be  snfficient  in  thig  plaoe : — 


Plaintiffs. 
Defendants. 


PhinHfft. 


CoTcnant  to  re- 
new the  lease. 
Breaches  of  cove- 
nant.   (5  Sim. 
6»;      IS    Yes. 
63;    2    M.    & 
K  652;    1  T. 
&  R.  18). 
No  breach  of  co- 
Tenant ;  or  wai- 
ver of  breach,  if 
anj. 


Tmst  executed  to  grant 
the  new  lease. 
Acquiescence  in      Avowal  at  the 


refusal  to  grant 
the   new  lease. 
(2  Sim.  &  St. 
29;     1     R.    & 
Mjl.  236). 
Contittued  pos- 
session. 


bar  of  the  in- 
tention  not 
to  work  tho 
mines. 
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Mr.  Swaniton  and  Mr.  Bacon^  for  the  DefeDdants,  entitled  to 
the  other  moiety. 

Mr.  Hardy ^  for  the  representatives  of  J.  Carpenter,  the  trustee. 


VlCE-CnANCELLOR  : — 

The  Plaintiffs  rest  their  title  to  relief  upon  two  grounds, — upon 
the  covenant  for  renewal  contained  in  the  lease  of  the  7th  of  October, 
1791,  and  (if  the  court  should  refuse  to  enforce  the  performance  of 
that  covenant)  upon  the  ground  of  a  trust  declared  in  favour  of  the 
lessees  in  the  release  of  the  6ih  of  October,  1791. 

•I  do  not  accede  to  the  argument  on  behalf  of  the  De-  [  •347  ] 
fendants,  that  a  decree  may  not  be  made  upon  the  alleg- 
ed trust,  because  the  bill  prays  only  the  specific  performance  of  the 
covenant.  The  question  arises  upon  the  construction  of  the  instru- 
ments of  October,  1791,  which  are  common  to  both  parties  ;  and  I 
should  be  greatly  restricting  the  usual  practice  of  the  Court  in  such 
cases,  if  I  were  to  refuse  the  Plaintiffs  any  equity  under  the  prayer 
for  general  relief,  to  which  they  are  entitled  under  the  release  of  the 
6th  of  October,  1791.  There  can  be  no  surprise  upon  the  Defend- 
ants by  my  not  doing  so ;  and  that  is  a  principal,  though  not  always 
a  conclusive  test,  by  which  the  sufficiency  of  the  prayer  for  general 
relief  may  be  tried.  I  shall,  therefore,  entertain  both  the  questions 
raised  by  the  Plsdntiffs. 

To  the  relief  sought,  so  far  as  it  depends  upon  the  covenant  for 
renewal,  it  is  objected — ^First,  that  the  acquiescence  from  July, 
1833,  until  the  filing  of  the  bill  in  January,  1836,  in  the  refusal  of 
the  Defendants  to  grant  the  lease,  is  decisive  against  the  Plaintiffs  : 
Heaphy  v.  Hill  (a)  ;  Watson  v.  Meid  (6).  Secondly,  that  those  un- 
der whom  the  Plaintiff  claim  have  forfeited  their  right  to  the  renew- 
al by  breaches  of  covenant  in  not  having  so  worked  the  mines  that 
nothing  should  be  unnecessarily  wasted  or  left  (c)  ;  and,  further,  in 

(a)  S  Sim.  k  Sta.  S9.  (6)  1  R.  &  MjL  286.  (c)  Sapr«,  p.  343. 
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having  wilfuUj  discontiQued  working  the  mines  in  and  since  the  year 
1815,  whereby  they  have  become  wholly  unprofitable  to  the  leaser. 
To  the  objection  on  the  ground  of  acquiescence,  so  far  as  the 
Piuntiffs'  case  depends  upon  the  covenant,  I  should  be  strongly  dis- 
posed to  give  every  effect  which  the  rules  of  the  Court  al- 
[  •348  ]  low.  In  contracts  •relating  to  land,  the  time  is  not  in 
general  considered  in  equity  as  of  the  essence  of  the  con- 
tract, and  it  was  once  considered  that  it  could  not  be  made  so,  even 
by  express  stipulation.  [1]  But  afker  it  had  been  decided  that  time 
might  be  made  essential,  the  tendency  of  the  decisions,  especially 
those  of  Sir  John  Leachj  has  been  to  hold  persons  concerned  in  con- 
tracts relating  to  land,  bound  as  in  other  contract'?,  to  regard  time 
as  material.  Beynolds  v.  Nelson  (a)  ;  Heaphy  v.  Hill  (6)  ;  WaJb- 
son  V.  Reid(c) ;  tStewart  v.  Smith  (d)  ;  Cooper  v.  Emery  (e) ; 
Williams  v.  Edwards (^f)\  Lloyds.  CoUett(^g).  And  this  prin- 
ciple has  been  applied  with  the  greater  strictness  where  the  property 
was  connected  with  trade,  as  in  Wright  v.  Howard  (A)  ;  and  (7o«- 
lake  V.  TiU  (t).  These  cases  appear  to  me  so  sound  in  principle, 
that  I  certainly  will  not  be  the  first  to  shake  them.  Heaphy  v.  iZi/i, 
and  Watson  v.  Reid.  are  direct  authorities,  that  if  one  of  two  par* 
ties,  concerned  in  a  contract  respecting  lands,  gives  the  other  notice 
that  he  does  not  hold  himself  bound  to  perform,  and  will  not  perform 
the  contract  between  them,  and  the  other  contracting  party,  to  whom 
the  notice  is  so  given,  makes  no  prompt  assertion  of  his  right  to  en- 
force the  contract,  equity  will  consider  him  as  acquiescing  in  the  no- 
tice, and  abandoning  any  equitable  right  he  might  have  had  to  en- 
force the  performance  of  the  contract,  and  ^ill  leave  the  parties  to 

(a)  6  Mad.  18.  (5)  2  Sim.  &  Sta.  25.  (c)  1  Ross.  &  MyL  290. 

(<f)  V.  C,  I6th  Dec,  1824.    Not  reported. 

(<)  Bolls,  17th  July,  1S29.    Not  reported. 

(/)  2  Sim.  78.  07)  4  Bro.  C.  C.  469.  (A)  I  Sim.  &  Sta.  19a 

(0  1  Rasi.  876. 

[1]  Parties  may  by  their  agreement  make  time  the  essence  of  the  contract  Bens- 
diet  v.  Lyndi,  1  J.  C.  R.  370.  Hatch  t.  CM),  4  John.  C.  R.  559.  WdU  r.  Smithy  7 
Paige,  22.  8.  C.  2  Edw.  Ch.  R.  78.  Mora  ▼.  Smedburgh,  8  Paige,  601.  Gir<cr  y. 
Deanf-  Chapter,  7  Sim.  211.  Coleock  ▼.  ButUr,  1  Desan.  807.  Bobton  r.  BtU,  2 
Bear.  17. 
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their  remedieB  and  liabilities  at  law.  In  this  case  the  Plaintiffi,  or 
those  under  whom  they  claim,  might  have  required  a  renewal  of  the 
lease  at  any  time  after  the  7ih  of  October,  1791.  They  work  the 
mines  from  that  time  until  1815 ;  from  which  time  the 
working  of  the  ^mines  has  been  discontinued.  In  July,  [  *349  ] 
1833,  the  Plaintiffs  have  distinct  and  positive  notice  that 
the  owners  of  the  mines  (who  have  no  interest  in  the  surface)  deny 
the  Plaintifi'  right  to  a  renewed  lease  of  the  mines,  in  consequence 
of  the  breaches  of  covenant  in  respect  thereof,  and  yet  they  made 
no  assertion  of  right,  nor  declared  any  intention  to  assert  it.  I  am 
not  persuaded  that  either  of  the  grounds  put  forward  for  taking  this 
case  out  of  the  operation  of  the  rule  laid  down  in  Heaphy  v.  SUl^ 
and  WaUon  v.  Reidj  is  sufficient.  The  constructive  possession  of 
the  mines,  without  ever  actually  entering  them,  which,  since  the  ter- 
mination of  the  term  of  42  years,  the  Plaintifb  have  had,  by  the 
occupation  of  the  surface,  has  in  no  respect  altered  the  position  of 
cither  party ;  and  the  Plaintiffi  knew  that  the  determination  of  the 
Defendants  not  to  renew  the  lease  remained  unrevoked.  The  pay- 
ment in  the  meantime  of  the  sur&ce  rent  to  the  owners  of  the  sur- 
face,  ought  not  in  my  judgment  to  affect  the  rights  of  the  owners  of 
the  mines.  The  ownership  of  the  mines  was  severed  from  the  own- 
ership of  thQ  surface  in  the  year  1796  ;  and  they  have  since  been 
held  as  separate  inheritances.  This  severance  has  always  been  ac. 
knowledged  and  acted  upon  by  the  lessees,  and  the  persons  entitled 
imder  them.  The  owners  of  the  surface  are  not  in  fact  parties  to 
this  suit.  I  have  been  desired  by  all  parties  to  treat  this  as  a  case 
relating  to  the  mines  only  ;  and,  therefore,  the  frame  of  the  bill  dis- 
poses of  this  answer  to  the  objection  of  acquiescence.  It  is  not  ne- 
cessary, however,  that  I  should  express  any  more  decisive  opinion 
on  this  point,  as  the  question  in  the  cause  does  not  depend  upon  the 
covenant  alone  ;  and  I  think  the  Plaintiff  are  right  in  contending 
that  under  the  trust  existing  in  Carpenter^  the  lessees  have  an  equi* 
table  interest,  which  the  delay  will  not  divest,  provided 
it  shall  appear  that  the  lessees  have  *paid  the  price  for  [  *850  ] 
which  the  lessors  had  stipulated,  and  for  payment  of 
which  the  leasees  were  bound. 
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I  proceed  to  examine  the  second  objection,  which  is  founded  upon 
the  alleged  breaches  of  covenant  by  the  lessees  of  the  mines.  In 
reply  to  this  objection  the  Plaintiffs  have  made  four  points  : — First, 
that  there  is  no  evidence  that  more  of  the  minerals  were  wasted  or 
left  for  the  support  of  the  roof,  than  the  safety  of  the  works  rendered 
necessary  ;  and  that,  according  to  the  true  construction  of  the  cove- 
nant for  working  the  mines,  the  lessees  were  not  bound  to  work  them, 
except  at  their  own  will  and  pleasure.  Secondly,  that  the  discon- 
tinuance of  the  working  had  not  been  wilful,  for  that  the  working  was 
rendered  impracticable  by  the  drowning  of  the  mines, — that  this  is 
a  calamity  to  which  all  mining  property  is  liable, — and  in  this  in- 
stance would  nob  have  been  prevented  or  counteracted  by  working 
the  mines  according  to  any  construction  of  the  covenanta.  In  fact 
the  Plaintiffs  contend  that  a  court  of  equity  will  not  deprive  them  of 
the  renewed  lease  by  reason  of  accidents  not  under  their  control, 
and  which,  from  the  nature  of  mining  property,  must  be  considered 
wilhia  the  contemplation  of  the  parties  at  the  time  the  original  lease 
was  granted.  Thirdly,  that  acts  or  omissions,  constituting  only 
breaches  of  covenant,  which  would  not  have  entitled  the  lessor  to 
enter  and  avoid  the  lease,  as  in  Hill  v.  Barclay  (a),  are  not  reasons 
for  refusing  to  enforce  the  specific  performance  of  the  agreement 
to  grant  the  lease.  And,  fourthly,  that  the  lessor  had  never  com- 
plained of  the  alleged  breaches  of  covenant,  and  must,  as  against 
purchasers  since  1815,  be  taken  to  have  waived  them. 

[  *351  ]  The  first  point  (so  far  as  it  relates  to  the  ^economical 
working  of  the  mines,  whilst  they  were  worked),  and 
the  fourth  point,  must  (if  it  is  desired)  be  the  subject  of  inquiry, 
although  neither  party  will  probably  think  the  result  of  such  inquiry 
of  import  equivalent  to  the  expense  likely  to  attend  it.  I  cannot 
accede  to  the  Plaintiffs'  view  of  the  other  question  involved  in  ihe 
first  point,— -that  the  true  construction  of  the  covenant  is,  that  the 
lessees  may  work  the  mines  or  not  at  their  discretion.  The  clearest 
language  would  be  necessary  to  satisfy  me  that  Cockerj  the  mort- 

(o)  IS  Yes.  66. 


CASES  IN  CHANCERT.  852 

■■■-•■I'lli  I  ■■  IM 

184 1.— Walker  t.  Jeffreys, 

gagee,  whose  trustee  Carpenter  wa8,  intended  to  accept  a  surface 
rent  just  equal  to  the  interest  of  his  mortgage  debt,  and  (no  sleeping 
rent  being  reserved)  to  convert  his  interest  in  the  mines,  at  the  op- 
tion of  the  lessee,  into  a  drj  reversion  expectant  upon  two  leases  of 
sixtj-three  years'  duration.  I  do  not  find  any  thing  in  the  language 
of  the  covenant  to  force  me  to  so  improbable  a  construction.  The 
covenant  with  Carpenter  is,  in  equity, '  a  covenant  with  Cocker^ — 
and  it  is,  ^^  that  all  the  mines  shall  be  fairly  got,  and  regularly  worked 
out."  So  far  it  is  imperative ;  and  I  think  that  the  subsequent 
words,  which  impose  upon  the  lessees  the  obligation  to  work  the  mines 
*^  to  as  little  disadvantage  as  possible  to  Carpenter,  his  heirs,  execu- 
tors, &c.,"  do  not  so  aflfect  the  construction  of  the  previous  words 
as  to  cancel  the  obligatii>n  which  they  would  create.  Such  a  con* 
struction  of  the  covenant  would  not  be  reasonable.  I  think  the  cov- 
enant was  intended  to  oblige  the  lessees  reguliyrly  to  work  the  mines, 
and  something  more.  In  MirehouBe  v.  Scaife  (a),  Lord  Cottenham 
applied  a  similar  jprinciple  of  construction,  and  held,  (overruling  a 
decision  of  Sir  J.  Leachj)  that  a  direction  to  pay  debts,  which  would 
have  charged  real  estate  if  there  had  not  been  a  time  limited  within 
which  they  were  to  be  paid,  did  not  the  less  charge  the 
real  estate  owing  to  that  direction  as  to  time.  *It  was  a  [  *352  ] 
direction  to  pay  debts,  and  more.  I  cannot  understand 
how  a  man,  who  covenants  to  work  mines,  can  be  freed  from  the  ob- 
ligation to  woik  them,  because,  in  addition,  he  covenants  that  it 
shall  be  done  in  a  workmanlike  manner.  The  circumstance,  that 
the  lessees  were  also  lessors  of  the  mines,  does  not  appear  to  me  to 
throw  any  doubt  upon  the  meaning  of  the  covenant.  It  was  the 
mortgagee  for  whose  benefit  the  rent  was  primarily  reserved. 

The  second  point  involves  a  question  of  fact,  of  which  I  have  not 
sufficient  knowledge  to  form  any  opinion.  It  is  admitted,  that  the 
mines  are  in  fact  *^  drowned  out  ;•'  but  whether  owing  in  any  respect 
to  the  default  of  the  lessees  either  before  or  after  the  ^^  drowning," 
the  evidence  is  silent.  I  incline  ^  the  opinion,  that,  if  the  drown- 
ing of  the  mine  be  not  attributable  to  any  default  on  the  part  of  the 
lessees,  and  if  it  is  of  the  character  which  the  PluntiSs'  argument 

(a)  2  HyL  4  Cr.  696,  700. 
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supposes,  this  Court  ought  to  give  the  Plaiatiffi  their  lease ;  for^  upon, 
that  supposition,  they  will  be  iu  no  default,  and  the  Defendants  will 
have  had,  and  still  will  have,  all  the  benefit  they  ever  could  have  in 
the  mines  under  the  operation  of  the  covenant.  This  question  must 
be  put  in  a  train  of  inquiry. 

My  ultimate  decision  upon  the  third  point  will  depend  in  a  great 
measure  upon  the  result  of  the  inquiries  I  have  just  referred  to.  The 
general  rule  in  equity  I  take  to  be,  that  a  party  who  asks  the  Court 
to  enforce  an  agreement  in  his  favour  must  aver  and  prove  that  he 
has  performed,  or  been  ready  and  willing  to  perform,  the  agreement 
on  his  part.  Where,  however,  the  strict  application  of  that  general 
rule  would  work  injustice,  the  Court  will  relax  it.  A  breach  of  an 
agreement  may  have  been  committed,  for  which  a  jury 
[  *853  ]  would  only  give  *a  nominal  damage.  A  breach  may  have 
been  comnytted,  which  a  jury  would  consider  as  waived : 
and  if  the  party  committing  those  breaches  has  substantially  perform* 
ed  other  parts  of  the  agreement,  whereby,  at  his  expense,  the  other 
contractbg  party  has  derived  benefits  under  the  agreement,  a  court 
of  equity  might  fail  in  doing  justice,  if  it  refused  to  decree  a  specific 
performance :  Joneg  v.  Jonen  (a).  But  if  it  has  been  by  the  default 
of  the  Plaintifis  that  the  beneficial  interest  of  the  Defendants  in  the 
mines  has  been  wholly  destroyed  or  suspended,  and  if,  as  their  coun* 
eel  has  admitted  at  the  bar,  the  Plainiafis  want  the  mines  only  to 
support  and  protect  their  buildings  (m  the  surface,  and  do  not  intend 
to  work  the  mines,  whether  able  or  unable  to  work  them,  I  am  satis- 
fied that  I  ought  to  refuse  the  decree  which  the  Plaintiff  ask. 

So  far  as  the  case  of  the  Plaintifi  depends  upon  the  covenant  for 
renewal  only,  apart  from  the  question  of  acquiescence,  the  oauee' 
must  result  in  the  inquiries,  which  I  shall  presently  mention. 

But  there  is  another  part  of  the  case  which  taken  alone  might 
relieve  the  Plaintiffs  from  the  effect  of  mere  delay  in  not  sooner  de* 
manding  a  renewal  of  the  lease.  The  Plamtiffs  contend,  that  they 
have  a  title  to  the  renewed  lease,,  which  rests  upon  grounds  wholly 
independent  of  the  covenant  for  renewal,  and  of  any  conduct  with 
which  they  or  those  under  nhom  they  claim  may  be  chargeable  dup* 

(a)  12Ves.ItS. 
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ing  the  original  lease.  They  contend  that,  by  the  terms  of  the  re- 
lease of  the  6th  of  October,  1791,  Carpenter  was  constituted  a  trus- 
tee for  those  under  wh^  the  Plaintiffs  claim,  upon  two  distinct 
trusts— First,  upon  tru^  to  grant  to  the  lessees  a  lease  for  forty- 
two  years,  with  a  covenant  to  be  contained  therein  for  a 
renewal  'of  that  lease  for  a  further  term  of  twenty-one  [  •354  ] 
years  upon  the  request  of  the  lessees ;  and,  secondly,  up- 
on trust  to  grant  that  further  lease  of  twenty-one  years  upon  such 
request.  The  Plaintiffs  further  insist,  that,  inasmuch  as  the  legal 
estate  was  absolutely  Tested  in  Carpenter  by  conveyance  from  the 
owners,  he  thereby  became  the  trustee  of  the  intended  lessees,  and 
that  such  lessees  became  absolute  owners  in  equity  of  the  mines  for 
the  terms  and  to  the  extent  defined  by  Carpenter^s  trust ;  as  in 
Ellison  V.  Ellison  (a),  Pulvertoft  v.  Pulvertoft  (J),  and  Ex  parte 
Pye  and  Ex  parte  Dubost  (<?)  .  In  answer  to  this,  the  Defendants 
insist,  that,  notwithstanding  the  conveyance  to  Carpenter  upon  the 
trusts  mentioned  in  the  release,  yet,  the  intended  lessees  not  having 
been  parties,  to  the  release,  the  Court  must  look  into  the  whole 
transaction,  and  determine  whether  the  intention  was  to  constitute 
Carpenter  a  trustee  for  the  intended  lessees  absolutely,  or  whether 
Carpenter  was  not  a  trustee  for  the  lessors,  as  in  Walwyn  v.  Coutte 
(d),  and  Garrard  v.  Lord  Lauderdale  (e)  ;  and  they  say  that  the 
lessees  not  having  been  parties  to  the  release  could  not  have  sus- 
tained a  bill  against  Carpenter  to  enforce  the  supposed  trust. 

It  appears  to  me,  that  both  parties  have  carried  their  arguments 
upon  this  part  of  the  case  further  than  the  case  will  bear.  I  cannot 
hold  that  Carpenter  was  exclusively  the  trustee  of  the  grantors  in 
the  release  of  the  6th  of  October,  1791,  and  not  to  any  extent  the 
trustees  of  the  intended  lessees.  The  deed  itself  negatives  such  a 
concln8ion,^-fi8  do  the  acts  of  ithe  parties  under  the  deed. 


(a)  6  Ves.  666.  (d)  3  Merir.  707 ;  S,C.3  Sim.  U. 

(6)  18  Ves.  84.  (e)  3  Sim.  1 ;  5.  C  S  Bus.  k  M7I.  461. 

(s)  18^08.140. 
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[  *355  ]     [*His  Honor  stated  the  recitals  in  that  deed,  and  the 
subsequent  facts  (a).] 

If  the  lessees  have  in  fact  done  all  whiJP  on  their  part  ought  to 
have  been  done,  I  think  this  Court  would  have  given  them  the 
second  lease  upon  their  own  application,  and  charged  Carpenter 
with  a  breach  of  trust,  if,  by  any  act  of  his,  the  original  lessees 
had  been  deprived  of  such  lease.  But  I  cannot  hold  that  the  trust 
declared  in  favour  of  the  lessees  is  so  imperative,  that  this  Court 
must  now  treat  it  as  executed,  and  decree  Carpenter  to  grant  the 
second  lease  irrespective  of  the  conduct  of  the  lessees  during  their 
antecedent  term.  Suppose  a  contract  for  the  sale  of  land, — ^the 
purchase-money  to  be  paid  on  a  given  day,-— and  the  legal  estate  to 
have  been  conveyed  by  the  vendor  to  a  trustee,  upon  trust  to  con- 
vey  to  the  purchaser  on  a  day  later  than  that  upon  which  the  pur^ 
chase-money  lyas  to  be  paid, — in  such  a  case  a  court  of  equity 
would  not  decree  the  conveyance  to  be  executed  until  the  purchase- 
money  was  paid.  How  does  that  differ  in  principle  from  the  case 
now  before  me  ?  Here  the  second  lease  was  to  be  executed  upon 
request,  and  might  have  been  called  for  before  the  lessees  would 
have  been  required  to  perform  a  single  dufy  under  the  prior  lease ; 
this  is  an  apparent  distinction ;  but,  in  principle,  there  is  no  differ- 
ence between  the  two  cases.  In  each  the  contract  is  mutual,  and 
the  conveyance  or  lease  is  to  be  executed  in  consideration  of  a  duty 
to  be  done  by  the  party  claiming  it ;  and  if  that  party  has  wilfully 
failed  in  his  duty,  and  put  it  out  of  his  power  to  peftbrm  his  obli- 
gations to  the  lesser,  and  those  facts  appear  at  the  time  when  this 
Court  is  called  upon  to  act,  there  is  a  failure  of  consideration,  and 

the  Court  ought  to  leave  the  parties  to  their  legal  rights. 
[  *856  ]     *I  think,  therefore,  that,  with  the  exception  of  the 

point  of  acquiescence,  the  rights  of  the  Plsunkifis  under 
the  trusts,  and  under  the  covenant,  are  co-extensive,  and  that  the 
two  questions  must  result  in  the  same  inquiries. 

His  Honor  pronoanced  the  decree  Babstantially  as  follows,  {[iring  liberty  to  ipeak 

to  the  came  upon  minates :— The  Plaintiff  waiying  in  this  tnit,  somoehof  the 

■ 

(a)  Sapra,  p.  841,  eC  mq. 
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relief  prayed  by  the  bill  as  asks  a  decree  in  respect  of  the  sarface  &e.,  and  waiving 
absolutely  all  relief  in  respect  of  pipe,  pot,  and  fire  clay,  direct  two  issues — First, 
whether  the  mines  became  drowned  out  by  reason  of  any  default  in  the  lessees  in  not 
fairly  getting  and  regularly  working  the  same  mines,  according  to  the  covenant. 
Secondly,  whether  the  mines  have  since  continued  in  such  state  by  reason  of  any 
such  default  Declare  that  this  decree  is  to  be  without  prejudice  to  parties  bencfl- 
cially  interested  in  the  mines  under  the  will  of  John  Jfffreya;  and,  by  consent  of 
the  Plaintiffs,  direct  that,  if  any  lease  shall  be  granted,  the  same  shall  contain  a  re- 
cital of  so  much  of  the  said  will  as  &c  (a). 


All  parties  beneficially  interested  in  the  questions  declining  to  try 
the  issues.    The  Plaintifi  asked  for  the  Judgment  of  the  Court. 


Vice-Chancellok  : — 

The  issues  which  it  was  my  intention  to  have  directed,  would,  I 
think,  have  been  the  only  satisfactory  mode  of  deciding  thil  cause. 
The  parties  might  thereupon  have  obtained  the  opinion  of  a  court  of 
law  upon  the  disputed  construction  of  the  covenant ;  and  as  the 
question  of  fairly  and  regularly  working  mines  is  a  ques- 
tion of  local  custom,  I  should,  by  means  of  the  *issues,  [  *857  j 
have  had  the  best  information  upon  that  subject  which 
the  nature  of  the  case  admits  of.  The  ground  upon  which  alone  I 
thought  1  could  refuse  to  declare  that  the  heir  of  Carpenter  was 
bound  to  grant  the  lease,  was  that  of  its  appearing  (if  it  should  so 
appear)  that  the  lessees,  by  wilful  breaches  of  covenant,  had  not 
paid,  and  had  in  substance  put  it  out  of  their  power  to  pay,  the 
price  which  was  the  consideration  for  the  trust  of  which  they 
claimed  the  benefit,  and  were,  therefore,  in  the  situation  of  pur- 
chasers asking  this  Court  to  decree  a  conveyance  in  their  favour, 
they  not  paying  or  being  able  to  pay  the  consideration  for  it. 
TVith  the  knowledge  that  such  was  my  view  of  the  case,  the  Plain- 
tiffs require  me  to  determine  upon  evidence,  which,  as  I  have 
said,  is  unsatisfactory  and  insufficient,  whether  the  lessees  have 

(a)  Vide  supra,  p.  S96. 
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made  wilfal  default  ia  the  performance  of  the  covenants  in  the 
original  lease.  The  onlj  vay  in  which  I  can  do  thi3  is,  by  deter- 
mining upon  whom  I  ought  to  consider  the  onus  as  resting  to  give 
me  the  required  information,  and  by  considering  that  party  as  not 
having  established  his  case.  Now,  I  think  I  must  consider  that 
onus  as  resting  upon  the  Plaintiffs.  Up  to  1815,  the  lessees  worked 
the  mmes,  and  paid  the  royalties.  In  1815,  they  ceased  doing  so ; 
and,  according  to  my  construction  of  the  covenant  to  work  the 
mines,  they  are  chargeable  with  a  breach  of  covenant,  unless  it  can 
be  shewn  that  it  is  not  by  their  default  that  the  mmes  either  became 
drowned  out  or  have  since  continued  so.  What  reason  do  they 
give  for  suddenly  ceasing  those  mining  operations  which  they  have 
covenanted  to  carry  on  ?  The  only  explanation  is  a  suggestion  in 
the  bill,  that  the  mines  are  in  fact  ''  drowned  o)it ;"  and,  by  re- 
fusing to  try  the  issues  I  have  otfered,  they  decline,  in  effect,  to  give 
me  an^^  information  either  as  to  the  meaning  or  the  cause  of  the 

dro\^ning  out.  The  only  inference  I  can  draw  from  the 
|]  •BSB  ]     fact,  that  the  mines  are  "  drowned  •out,"  is,  that,  before 

the  mines  can  bo  further  worked,  means  must  be  taken 
to  relieve  them  from  water ;  but  I  cannot  in  favour  of  the  Plaintiff, 
upon  whom  the  onus  of  proof  lies, — they  having  now  and  having 
always  had  exclusive  possession  of  the  mines,  and  of  the  means  of 
giving  me  the  information  I  require,  yet  declining  to  try  the  is- 
sues,— intend  that,  by  properly  working  the  mines,  they  might  not, 
since  1815  and  still,  have  produced  rent  to  the  lessors,  I  regret 
the  course  which  has  been  taken  by  the  Plaintiffs ;  but  I  think  I 
cannot  upon  the  case  before  me  do  otherwise  than  dismiss  the  bill 
with  costs. 


Tin  PlaintiA  and  Defendants  by  their  counsel  declaring  to  tiy  the  following 
issnes,— whether  &c.  (see  p.  356),  dismas  the  naintifb'  bill  with  ooats  Ac. 
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Thompson  v.  Derham. 
Thompson  v.  Goodman. 

1841:  December  21.    1842:Janiiar]r  4,  13. 

Plaintifis  in  equity  claiming  to  be  admitted  as  creditors  nnder  a  fiat  in  bankrnpti^ 
in  respect  of  a  breach  of  trnst  by  the  bankrupts,  which  was  the  subject  of  the  suit 
in  eqaitj,  applied,  on  a  dividend  of  the  bankrapt^s  estate  being  about  to  be  declar- 
ed, to  bo  alloired  to  enter  a  elaim  upon  the  proceedings,  and  to  have  a  fund  reserv- 
ed :  the  application  being  refused  by  the  commissioners,  was  renewed  by  petitioa 
to  the  Court  of  Review,  and  also  refused  by  that  Court  A  supplemental  bill  was 
then  filed,  praying  an  injunction  to  restrain  the  assignees  from  paying  any  divi- 
dend which  might  be  declared,  until  the  cansc  in  equity  was  heard,  or  without  re- 
serving  a  sufficient  fund  to  answer  the  Plaintiffs'  demand. 

J9e/c/,— That  if  the  Court  of  Chancery  had  jurisdistion  to  interfere  in  the  distribation 
6t  the  estate  of  a  bankrupt,  the  Court  ought,  upon  general  principles,  after  an  ad- , 
judication  in  bankruptcy  on  the  subject  of  the  distribution,  to  refrain  from  cxcr- 
dstng  such  jurisdiction. 

Bat,  amUe, — The  Court  has  no  jorisdiction  to  interfere  in  the  mere  distribation  of 
the  estate  of  a  bankrupt,  either  ou  the  groand  of  trust  or  otherwise. 

William  Hinde^  Walter  Alan  Hinde,  James  Derham^  and  Rob* 
ert  Derham^  became  co-partners  as  vrorsted-spinners  and  w6ol-8tapIers, 
and  executed  articles  of  partnership,  dated  the  1st  of  June^  1829, 
to  the  following  effect : — The  partnership  to  continue  until  the  11th 
of  June,  1845.  The  freehold  and  leasehold  mills,  ware- 
houses, tenements,  machinery,  and  effects  ^mentioned  in  [  *859  ] 
the  articles  to  be  transferred  to  the  partners,  and  (subject 
to  the  provisions  therein)  to  be  considered  as  divided  into  twenty  parts 
or  shares,  of  which  eleven-twentieths  to  be  the  property  of  William 
Hindej  and  the  remaining  nine-twentieths,  the  property  of  the  other 
partners,  in  equal  shares ;  }Villiam  Hinde^  in  addition  to  the  sums 
to  be  advanced  by  the  other  partners,  to  bring  into  the  partnership 
such  further  monies  as  the  partnership  trade  might  require,  and  the 
three  partners  (other  than  William  Hindej  to  bring  in  such  sum  or 
sums  of  money  as  they  might  find  it  convenient  to  do.  If  capital 
were  brought  in  by  any  of  the  partners  (other  than  William  Hinde')^ 
exceeding  the  capital  necessary  to  carry  on  the  trade,  William  Hindi 
to  be  at  liberty  to  withdraw  his  capital  in  proportion  to  the  money 
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80  brought  ia  by  the  others ;  and,  in  th^mean  time,  61,8462. 10«., 
the  amount  or  value  of  the  property  so  agreed  to  be  transferred  to 
the  partners,  to  be  considered  as  the  capital  of  William  Hinde. 
The  profits  of  the  partnership,  subject  to  payment  of  interest,  and 
certain  annual  allowances  to  the  co-partners,  to  be  divided  between  « 
them  in  the  proportions  in  which  they  were  to  be  considered  inter- 
ested in  the  said  partnership  property.  Books  to  be  kept  shewing 
the  transuctions  of  the  concern.  A  full  account  and  valuation  in 
writing  to  be  made  out  between  the  20th  of  May  and  the  Ist  of 
June  in  each  year,  or  as  soon  as  conveniently  might  be,  of  the  stock 
in  trade,  and  of  all  the  real  and  personal  estate,  monies,  and  effects 
of  the  partnership,  in  order  that  it  might  appear  from  time  to  time 
what  the  yearly  profits  or  loss  of  any  one  year  of  the  said  joint  trade 
should  amount  to,  and  the  said  partners  might  be  the  better  enabled 
to  estimate  and  ascertain  the  amount  of  their  respective  shares 
and  interests  in  the  said  concern :  this  account  to  be  signed  by  and, 

to  be  conclusive  between  the  partners,  except  as  to  the 
[  *360  ]     debts  and  credits  of  *the  concern,  in  respec^  of  which  the 

account  was  to  be  corrected  as  circumstances  and  casual- 
ties  might  require  :  the  account  not  to  be  afterwards  called  in  ques- 
tion, unless'on  discovery  in  the  lifetime  of  the  parties  who  settled  it 
of  some  manifest  error  to  the  amount  of  lOOZ.  or  upwards.  Clause 
25.  In  case  of  the  death  of  any  partner  within  the  partnership  term, 
the  surviving  partners,  during  the  remainder  of  the  term,  co  pay  to 
the  widow  or  children  of  the  deceased,  or  as  he  should  direct,  cer- 
tain annual  sums,  being  400Z.  per  annum  on  the  death  of  WUliam 
Sindej  and  2002.  on  the  death  of  any  of  the  other  partners.  26. 
In  case  of  the  death  of  William  Hinde  before  the  expiration  of  the 
said  partnership  term,  leaving  a  son  or  sons  him  surviving,  he  (  Wil- 
liam Hindi)  to  be  at  liberty,  by  any  writing  under  his  hand  and 
seal,  to  take  effect  upon  his  decease,  or  by  his  last  will  and  testament 
in  writing,  to  nominate  and  appoint  any  one  or  more  of  his  sons  to 
succeed  him  to  five  of  the  said  twentieth  parts  or  shares  of  the  said 
joint  trade,  and  the  capital  and  future  gains  and  profits  thereof,  and 
such  son  or  sons  so  to  be  named  appointed  thereupon  to  do  and  exe- 
cute all  requisite  or  proper  acta  and  deeds  for  the  purpose  of  sub- 
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stitoting  and  confirming  him  or  them  respectively  in  the- place  or 
stead  of  William  Hinde ;  but  such  son  or  sons,  or  the  representa- 
tives of  the  said  William  Hinde^  not  to  be  at  liberty  to  interfere  in 
the  management,  conducting,  or  carrying  on  of  the  affairs  of  the 
partnership,  and  the  said  other  partners  to  be  at  liberty  to  make 
such  alterations  in  the  style  or  firm  of  the  said  partnership  as  might, 
under  the  circumstances,  be  thought  advisable  or  necessary.     27. 
If  William  Hinde  should  die,  and  nominate  any  son  or  sons  to  suc- 
ceed him  in  the  partnership,  he  ( William  Hinde) ,  his  executors  or 
administrators,  or  such  son  or  sons  as  might  so  become  a  partner  or 
partners,  to  continue  in  or  advance  and  bring  into  the 
partnership  such  sum  or  sums  •of  money  as  and  for  his     [  •861  ] 
and  their  capital  as  the  other  partners  might  require  for 
that  purpose,  not  exceeding  in  the  whole  80,0002.,  and  subject  to 
the  said  annual  allowances  to  each  of  the  other  partners  or  any  of 
their  widows,  and  the  payment  of  interest  on  the  capital  of  all  par- 
ties engaged  in  the  joint  trade,  the  gains,  profits,  and  proceeds  of 
the  partnership,  and  the  effects  thereof,  to  be  divided  into  four  equal 
parts  or  shares,  one  of  which  parts  or  shares  to  go  and  belong  to  such 
son  or  sons  of  WiUiam  Hinde^  and  the  others  of  such  fourth  parts 
or  shares  to  go  and  belong  to  the  said  Walter  Alan  Hinde^  James 
JDerhamj  and  Robert  Derham^  or  their  respective  representatives^  as 
thereinafter  mentioned.    28.  If  H  iUiam  Hinde  should  die  before 
the  expiration  of  the  partnership  term,  the  surviving  partners  (if 
two  or  more  were  then  living)  to  take  and  purchase  such  share  and 
interest  of  William  Hinde  of  and  in  the  freehold  and  leasehold  es- 
tates, machinery,  stock  in  trade,  debts,  and  effects  of  the  partner- 
ship as  were  not  so  disposed  of  to  any  of  his  children,  at  such  sum 
or  sums  of  money  as  the  same  were  or  appeared  to  have  been  val- 
ued at  the  time  of  such  last  annual  stock-taking  or  valuation ;  and 
such  surviving  partners,  within  one  month  next  after  such  decease, 
or  as  soon  after  as  circumstances  would  permit,  to  execute  to  the 
executors  or  administrators  of  William  Hinde  a  suffident  mort- 
gage or  mortgages  of  the  said  freehold  and  leasehold  estates,  (sub- 
ject to  any  existing  incumbrances),  and  also  the  joint  and  several 
bond  of  the  said  surviving  or  continuing  partners,  for  securing  to 
Vol-  I.  41 
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the  ezecutoni  or  admintfltrators  of  WilUam  Hinde  hia  amoaiit  and 

share  of  and  in  the  said  partnership  estate,  stock  and  effects  (ez-^ 

cept  bad  or  doubtful  debts),  together  with  interest  from  the  time 

of  such  last  stocktaking,  at  the  rate  of  51.  per  centum  per  annum, 

in  addition  to  the  annual  sum  payable  to  his  widow,  as 

[  •862  ]    follows,  viz.  the  sum  of  1,5001.  at  the  end  of  •each  suo- 

ceeding  year,  with  like  interest  half-yearly  on  the  amount 

of  the  said  principal,  or  so  much  thereof  as  should  be  unpaid,  but 

no  such  yearly  payment  of  the  sai^  capital  of  the  said   WiUiam 

Hinde  to  be  made  or  become  payable  to  his  executors  or  adminis* 

trators  until  the  year  1885,  and  so  on  annually  after  that  time :  if 

two  of  the  partners  were  not  living  at  the  decease  of  WiUiam  Htnde^ 

then  the  partnership  to  be  dissolved  as  if  by  effluxion  of  time,  and 

such  distribution,  division,  and  disposal  of  the  partnership  estate 

and  effects  to  take  place  as  was  thereinafter  provided  for  on  the 

expiration  of  the  said  term. 

The  business  was  carried  on  under  these  articles  until  they  were 
varied  by  an  agreement  of  the  7th  of  February,  1882,  in  the  form 
of  a  memorandum,  whereby  WtlUam  Hinde  was  to  have  five, — Hoh- 
ert  Hirhain  six,— James  Herham  five,— and  Walter  Alan  Hinde 
four-twentieths  of  the  concern :  the  annual  stock-taking  was  to  be  on 
the.  80th  of  June  ;  and  no  part  of  the  capital  of  William  HSnde 
was  to  be  paid  out  until  six  years  after  his  death. 

At  the  annual  stocktaking  in  June,  1888,  the  amount  of  WUliatn 
Hinders  share  in  the  property  of  the  concern  appeared  to  be  up 
wards  of  41,000/. 

In  January,  1884,  WiUiam  Hinde  died,  having  by  his  will  atad 
codicils  appointed  Ann^  his  wife,  Jamee  Herham^  Robtrt  Herham^ 
and  IF.  Lamb^  executors ;  and  thereby,  among  other  things,  after 
reciting  the  substance  of  the  25th  and  26th  clauses  of  the  article8(a), 
directed  as  follows  :-^**  Now  it  is  my  particular  wish  and  desire  that 
the  said  trade  and  business  may  b6  conducted  •and  car- 
[  868  ]  ried  on  by  my  surviving  partners  in  Such  manner  as  will 
be  most  conducive  to  the  interests  of  ihemeelves  and  &ini* 

(a)  ittpxA,  p.iedi 
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lies  M  well  as  to  the  interest  and  advantage  of  mj  own  family ;  and 
I  do  direct  and  appoint  bj  this  mj  will,  that  the  share  and  interest 
ao  reserred  for  mj  said  sons  may  be  divided  or  appropriated  to  and 
for  the  use  of  the  whole  or  any  two  or  more  of  them  my  said  sons, 
in  such  shares  and  proportions,  and  at  such  time  or  times,  and  in 
such  manner,  and  subject  to  such  alterations  and  restrictions  from 
time  to  time  during  the  remainder  of  the  said  term,  as  my  said  wife 
daring  her  life,  and,  after  her  decease,  as  the  said  William  Lamb 
and  Jame$  Derham^  and  the  survivor  of  them,  may  think  expedient 
and  proper,  and  as  circumstances  and  the  conduct  of  my  said  sons 
or  any  of  them,  shall  warrant  and  guide  her  or  them  in  such  division 
or  appropriation  of  the  said  trade  and  business ;  but  my  present  in- 
tention is,  that  if  my  said  son  Tkomas  Foster  Hinde  should  live  and 
conduct  himself  properly  in  business,  he  should  have  the  whole  of 
the  said  five-twentieth  shares  in  the  said  trade  and  business  on  bis 
attaining  twenty^)ne  years  of  age,  he  being  charged  with  interest  for 
the  capital  employed  in  the  said  trade  and  busmess  belonging  to  my 
estate  at  the  usual  rate,  provided  that  no  more  of  the  profits  shall 
be  paid  or  applied  to  or  for  the  use  of  my  said  sons,  or  any  of  them 
during  their  ininoiities,  than  shall  be  necessary  for  their  munte- 
nance  and  education,  but  that  the  residue  thereof  (if  any)  shall  ac- 
cumulate and  form  part  of  the  residue  of  my  estate  and  effects ;  and, 
on  the  expiration  of  the  said  co  partnership,  or  upon  any  renewal  or 
alteration  thereof,  it  is  my  desire  that  some  one  or  more  of  my  said 
SOQS,  if  then  living,  may  be  admitted  te  a  share  or  shares  of  the  said 
business  upon  fair  and  equitable  terms. 

No  other  case  wa3  cited ;  and,^exftept  the  case  ot  Bromley  v.  Chod . 
ere,  not  one  of  the  cases  cited  can  be  considered  ss  establishing  the 
jurisdiction  now  contended  for,  and  that  case  cannot  be  considered 
as  affirming  the  propriety  of  exercising  such  a  jurisdiction  in  a  case 
like  the  present. 

Anne  Hindej  the  widow,  and  Jamee  Derhamj  proved 
^he  will  and  codicils.    Bohert  Dtrham^  It  appeared,  did    [  *864  ] 
«ot  pitfve,  amd  Lamik  renounced* 

Th*  pMiQersk^  businese  was  carried  oft  by  the  surviving  park 
nera    No  mortgage  or  bond  was  given  by  them  for  seooring  the 
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41,000/.  dae  to  the  estate  of  William  Hinde,  or  any  part  of  it 
An  account  was  opened  as  between  that  estate  and  the  partnership  ; 
and  it  was  alleged  by  the  Defendant,  representing  the  partDorship 
in  this  suit,  that  payments  were  made  by  the  concern  on  account  of 
WiUiain  Hindt*g  estate  sufficient  to  discharge  the  claim  of  the  latter. 
Ko  steps  were  taken  to  withdraw  his  capital  from  the  concern,  or 
otherwise  wind  up  the  partnership  as  upon  a  dissolution.  Annt 
Hind€y  the  widow,  died  in  July,  1835. 

On  the  24th  of  December,  1839,  a  fiat  in  bankruptcy  issued 
against  Walter  Alan  Hinder  and  James  and  Bobert  Derham.  The 
Defendants,  Ooodman^  ITubbard,  and  Marten^  were  chosen  as- 
signees of  their  estate  and  effects.  Bobert  Derham  died  on  the  2nd 
of  March,  1840,  uncertificated. 

The  original  bill  was  filed  in  May,  1840,  by  the  children  of 
William  Hinde^  and  the  trustees  of  a  settlement  made  on  the  mar- 
riage of  his  daughter,  who  were  beneficially  interested  in  his  estate* 
The  Defendants  were  Jamee  Derham^  Goodman^  and  the  other  as 
signees,  Feareneide,  the  registered  public  officer  of  the  Lancaster 
Banking  Company,  who  claimed  a  lien  by  equitable  mort- 
[  *^05  ]  gage  of  certain  property  of  the  partnership  (a),  the  *heir> 
at-law  of  Trt7/tafn  Hinde,  who  was  also  devisee  for  life  of 
his  real  estate,  and  his  son,  the  first  tenant  in  tail,  and  the  husband 
and  child  of  the  daughter  entitled  under  the  settlement.  The  bill 
charged,  that  the  carrying  on  of  the  trade,  after  the  death  of  fVU- 
liam  Hindty  was  a  breach  of  Hrust ;  that  his  estate  was  to  be  con- 
sidered as  a  mortgage  of  the  partnership  property  under  the  28th 
article  (()  ;  that  the  bankrupts  ought  to  be  conndered  in  equity  as 

(a)  In  June,  1840,  J.  Fearemide  filed  his  bill  against  the  assignees  of  the  bank- 
rupts and  the  partners  interested  in  the  estates,  and  of  fVilliam  Einde,  including 
the  PloinUflFs  in  the  above  suit,  ( TTumptm  y.  Derham),  to  establish  the  lien  of  the 
Banking  Company  ;  and  by  an  order  of  the  Master  o/  the  RoiU,  in  Feareneide  t. 
Dtrham,  the  assignees  were  ordered  to  bring  into  Court  the  produce  of  certain  pro- 
perty mentioned  in  the  order,  upon  vhich  the  Banking  Company  claimed  a  lien. 
The  Vtee-Chattcdior,  on  delivering  his  judgment  on  the  motion  in  the  above  case  of 
Ihmjmn  v.  D^ham,  observed,  that  the  order  in  Feannnde  v.  Derham  provided  for 
io  mnch  of  the  original  suit  of  Thompeon  v.  Derham  as  sought  to  establish  a  lien 
upon  any  specific  proporty  of  the  partnership,  although  that  did  not  affect  his  judg- 
ment in  the  latter  case,  (ft J  Supra,  p.  S61 
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having  given  the  bond  which  by  that  clause  they  agreed  to  give  ; 
and  that  the  bankrapta  were  indebted  to  the  estate  of  William 
Hinde  at  the  time  of  the  bankruptcy  in  respect  of  other  breaches 
Of  trust.  The  bill  prayed,  that  the  trusts  of  the  will  of  WilKam 
Hinde  might  be  carried  into  execution,  and  that  the  Plaintiffs  might 
have  the  benefit  of  a  lien  upon  the  partnership  property  for  what 
should  be  found  due  to  the  estate  of  WilUam  Hinde  from  the  part* 
nership,  and  that  the  same  might  be  paid  by  means  of  a  sale  of  the 
partnership  property ;  that  the  estate  of  William  Hinde  might  be 
declared  a  creditor  for  the  deficiency  (if  any)  after  such  payment 
against  the  joint  and  separate  estates  of  the  bankrupts ;  and  that  a 
receiver  might  be  appointed  to  prove  against  the  bankrupt's  estate 
for  the  debt  due  to  William  Hinde* 9  estate  ;  and  that  the  assignees 
might  be  ordered  to  set  apart  and  reserve  out  of  the  assets  a  suffi- 
cient sum  to  answer  such  debts,  or  that  the  Plaintifib  might  be  autho^ 
ised  to  enter  a  claim  for  the  amount. 

^he  assignees  of  the  bankrupts,  by  their  answer,  alleg*  [  *366  ] 
ed  that  the  affairs  of  the  partnership  were  in  an  embarrass- 
ed or  at  least  doubtful  state  at  the  death  of  William  Hinde^  and 
that  the  property  of  the  partnership  was  then  insufficient  to  answer 
the  amount  at  which  it  was  valued ;  and  that  Ann  Hinde,  his  widow, 
and  such  of  his  children  as  were  of  age,  in  accordance  with  the 
articles  of  partnership,  and  the  will  and  intentions  of  the  testator, 
agreed  to  carry  on  the  partnership  business ;  that  the  accounts  were 
annually  made  up  and  signed  by  Jamee  Derham  in  his  character  of 
executor ;  that  by  the  said  will,  and  such  the  lawful  acts  of  the  ex- 
ecutors, WilUam  Hinde,  as  to  his  entire  estate,  continued  a  partner 
in  the  concern,  and  could  not,  therefore,  prove  under  the  fiat  m 
competition  with  the  creditors  of  the  partnership ;  that  the  other 
partners  had  no  means  of  carrying  on  the  same  without  the  pro- 
perty, which  belonged  to  William  Hinde.  The  assignees  also 
stated,  that,  at  different  times,  the  sum  of  20,579/.  had  been  paid 
out  of  the  concern  to  the  estate  of  William  Hinde ;  that  the  ac- 
count made  at  the  last  stock-taking,  which  preceded  his  death)  did 
not  truly  represent  the  state  of  his  account  with  the  concern ;  and 
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that,  upon  a  troe  statemeot  thereof,  and  of  the  aatd  sobsequent  pay* 
m^^Dte  on  account  thereof,  the  estate  of  WiUiam  Minde  wonld  ap. 
pear  to  be  fully  satisfied.  On  behalf  of  the  assignees,  it  was  sab* 
mitted  that  the  agreement  of  February,  18S2,  having  reduced  the 
share  of  WUliam  Binde  to  five-twentieths,  left  nothing  within  thto 
operation  of  the  28th  article,  and  relieved  the  ease  of  all  question 
with  respect  to  the  bond  and  mortgage. 

The  commissioners,  acting  under  the  fiat,  were  about  to  declare 
a  dividend  of  the  estato  of  the  bankrupts ;  and  the  Plainttlb  ap* 
plied  to  enter  a  claim  apon  the  proceedings,  and  to  have 
[  *867  ]  a  fund  reserved  for  the  purpose  *of  answering  it,  which 
the  commissitfners  refused :  the  Plaintifi  thereupon  pre- 
sented a  petition  te  the  Court  of  Review,  praying  that-the  commis* 
sioners  might  be  directed  to  allow  a  claim  to  be  entered  on  behalf 
of  the  estate  of  WUliam  Sindey  as  well  against  the  joint  estate  at 
against  the  separate  estates  of  the  bankrupts  for  the  amounts  there- 
in mentioned,  and  to  reserve  a  dividend  sufficient  to  answer  the 
amount  of  such  claims,  in  case  the  same  should  be  afterwards  proved 
as  debts,  or  that  the  commissioners  might  be  ordered  to  stay  any 
declaration  of  dividend  until  the  hearing  of  this  cause. 

The  petition  was  heard  before  Mr.  Justice  JSase,  who  made  no  or- 
der, but  expressed  his  opinion  that  the  assignees  ou^t  not  to  pay 
any  dividends  that  might  be  declared  upon  the  estate  of  the  bank- 
rupts until  after  the  petitioners  should  have  had  an  opportunity  of 
applying  as  they  might  be  advised  to  this  Court,  in  the  cause  of 
Thompdon  v.  Derhamj  to  protect  their  interests  agunst  the  threaten- 
ed proceedings  with  regard  to  the  dividend  (a). 


The  Plaintifi  then  filed  their  supplemental  bill  against  the  as- 
signees, stating  the  proceedings  with  regard  to  the  mtcnded  divi- 

(a)  On  the  argnment  of  the  motion  for  the  injunction,  an  affidayit  'wju  read,  stat- 
ing that  the  learned  Judge  in  bankraptey  prononnced  the  opinion  stated  abore. 
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ddiid,  and  praying  an  injunotion  to  restrain  the  aasi^ees  from  pay^ 
ing  any  dividends  whioh  might  be  declared  apon  tbe  debts  which 
had  been  or  should  thereafter  be  prayed  agpdnst  the  ynhi  estate  and 
separate  estates  respectiYely  of  the  bankrupts,  or  fit)m  parting  with 
sach  estates  respectively,  or  any  part  thereof,  until  the  hearing  of 
the  cause  of  Thompmrn  v.  Derhamj  or  until  further 
*order  of  this  Court,  or  that  the  Defendants  mig^t  be  re-    [  *868  ] 
strained  firoin  paying  such  dividends  and  from  parting 
with  such  estates,  or  any  part  thereof  respectively,  without  reserve 
ing  a  BufScient  part  of  the  said  estates  to  answer  the  said  sum  of 
41,000^.  and  interest  thereon,  and  also  in  respect  of  the  sum  due  to 
the  estate  of  William  Sinde  in  respect  of  the  breaches  of  trust 
therein  mentioned,  equal  in  amount  to  the  dividends  paid  to  the 
other  creditoiB  of  the  bankrupts. 


The  motion  for  the   injimctien   was  made  in  the  terms  of  this 
prayer. 

Mr.  Sharpe^  Mr.  James  Busselt^  and  Mr.  Bacon^  for  the  ttotion. 

Mr«  Bethdly  Mr.  Barhw^  and  Mr.  Mylnty  contra  (a). 


Thb  Vics-Chancbllob, — after  obaervmg  that  be  was  not  inform- 
ed of  the  grounds  upon  which  the  learned  Judge  in  bankruptcy  had 
gone ;  but  he  concluded,  that  his  opinion  was,  that  the  Plaintiffs 
might  have  a  claim,  and  that  the  same  might  ultimately  be  adnntted 
to  proof,  if  established  in  this  Court, — 

I  have,  therefore,  thought  it  right  carefully  to  consider  this  part 
of  the  subject,  in  order  that  the  case  of  the  Flainti&  may  not  sus^ 
tain  prejudice  elsewhere  from  any  doubt  as  to  tbe  grounds  upon 
which  my  judgment  proceeds.  My  opinion  is,  that,  ac- 
cording to  the  true  ^construction  of  William  Sinde^t  will,  [  *869  ] 
.his  executors  were  not  authorized  to  embark  his  whole 
estate  in  the  trade.    Under  the  articles,  and  the  memorandum  of 

(a)  The  motion  iHtt  ttade  ill  tMstiOn,  sad  wte  not  nrgnbd  in  Court:  the  arga- 
meats  cannot,  therefore,  be  iteted :  thej  appear,  howerer,  from  the  judgment. 
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February,  1882,  WiUiam  JBinde  had  an  interest  in  the  partnership 
amply  sufficient  to  satisfy  the  words  of  the  will,  without  supposing 
he  intended  to  subject  his  property  to  the  risks  of  trade  to  any  ex* 
tent  beyond  what  the  articles  and  memorandum  obliged  him  to  do. 
I  think  the  executors  in  so  doing  committed  a  breach  of  trust  (a) ; 
and,  as  the  partners  were  cognisant  of  this  breach  of  trust,  I  think 
the  retainer  of  the  testator's  assets  was  unlawful,  and  that  such  un- 
lawful retainer  created  a  joint  debt  from  the  surviving  partners  to 
the  estate  of  WiUiam  Hinde.  The  amount  of  this  debt  is  a  ques- 
tion of  account ;  and  unless  the  practice  in  bankruptcy  differs  from 
that  of  this  Court  in  analogous  circumstances,  the  case  would  seem 
to  be  one  for  admittmg  a  claim  to  be  entered  upon  the  proceedings. 
Entertaining  this  opinion  upon  the  construction  of  William  Minders 
will,  it  is  not  at  present  necessary  that  I  should  enter  more  fully  into 
the  argument  urged  on  behalf  of  the  Defendants  upon  the  28th 
clause,  as  affected  by  the  agreement  of  February,  1832 :  if  that  ar- 
gument were  well  founded,  it  would  affect  only  the  security  of  the 
Plamti£&  for  their  claim,  and  not  its  nature  or  amount.  But  I  have 
great  difficulty  in  understanding  how  the  28th  clause'cf  the  articles, 
and  particularly  that  part  of  it  which  relates  to  withdrawing  WiL 
Ham  JBiude^s  capital  after  his  death,  can  be  read  without  coming  to 
the  conclusion  that  the  bond  and  mortgage  were  to  cover  all  his  in- 
terest in  the  partnership,  ultra  what  might  constitute  the  capital  of 
any  of  his  sons,  who,  under  the  25th  clause,  should  be- 
[  •870  ]  come  a  •partner  in  the  concern.  The  evidence  before  me 
may  lead  me  to  doubt  whether  the  Plaintiffs  will  eventu- 
ally sustain  their  demand  to  the  extent  they  carry  it ;  but  they  have 
now  the  settled  account  of  June,  1833,  upon  ^hich  to  launch  their 
claim ;  anft  in  this  stage  of  the  cause,  upon  the  vague  evidence  be. 
fore  me,  I  cannot  consider  that  part  of  their  case  as  displaced,  nor 
give  any  effect  to  the  suggestion,  that  by  possibility  some  debts  of 
tiie  partnership  due  in  the  lifetime  of  William  Hinde  may  yet  re- 
main unpaid.  The  only  claim  of  such  a  character  is  that  of  the 
Lancaster  Banking  Company ;  and  the  case  of  the  assignees  in  re- 

(a)  See  WOlMt  t.  BUutford,  aapra,  pp.  357,  266. 
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spect  of  that  chdm  is,  that  it  is  unfoanded  (a).  All  the  proceed* 
ingB  in  the  bankruptcy  treat  the  bankrupt's  estate  as  applicable  to 
the  payment  of  the  creditors  of  the  bankrupts. 

The  delay  of  the  PlmtiSs,  in  brin^g  forward  their  case,  has  not 
been  explained  to  my  satisfaction,  perhaps  for  want  of  an  inspection 
of  the  proceedings  under  the  fiat,  to  the  contents  or  supposed  con- 
tents of  which  I  was  referred  during  the  argument  in  explanation  of 
this  part  of  the  case.  I  shall,  however,  pass  by  that  conttderatioui 
and  consider  the  question  before  me,  upon  the  assumption,  that  the 
Plaintiflb  have  a  case  for  ptt)of  or  claim. 

Assuming,  then,  that  there  b,  on  the  part  of  the  Plaintifl^,  a  case 
for  proof,  or  at  least  for  claim,  have  I,  sitting  in  equity,  jurisdiction 
to  restrain  the  assignees  from  paying  a  dividend  which  the  commis> 
sioners  may  order  to  be  paid  ?  And  if  I  have  such  jurisdiction, 
ought  I  to  exercise  it  ? 

There  is,  in  this  case,  no  charge  of  misconduct  against 
*any  one  by  which  the  trial  of  the  PliuntiflEs'  right  before  [  *S71  ] 
the  Court  of  Review  has  been  prevented  or  prejudiced. 
There  has  been  no  want  of  opportunity  on  the  part  of  the  Plaintiffii 
to  have  their  case  tried  in  the  Court  of  Review.  The  case  has  in 
fact  been  tried  in  that  Court,  and  a  decision  pronounced  against  the 
PlamtiflTs.  They  have  not  availed  themselves  of  the  right  of  appeal 
(a  very  imperfect  one  I  admit)  to  which  the  legislature  has  thought 
it  proper  that  appellants  in  bankruptcy  should  be  confined ;  and  I 
must,  therefore,  deal  with  the  case  as  if  an  appeal  had  been  resort- 
ed to,  and  the  decision  of  the  Court  of  Review  had  been  confirmed, 
upon  appeal.  Whatsis  there  in  such  circumstances  which  can  make 
it  unconscientious  in  a  creditor  to  clium  the  benefit  of  an  order  of 
dividend  ? — ^unless  it  be  unconscientious  in  a  suitor  to  avul  himself 
of  a  judicial  detemunation  in  his  favour  by  a  Court  of  competent 
jurisdiction,  only  because  a  Court  of  concurrent  jurisdiction  may 
pos^bly  think  that  justice  has  not  been  done. 

The  equity  of  this  bill  (as  stated  at  the  bar)  resolved  itself  in  two 
points : — ^First,  that  the  claim  which  is  made  by  the  bill,  is  peculiarly 

(a)  Fmmuidt  t.  Derkam^  raprt,  p.  864,  n. 
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.  one  ofequitable  cognisance^-^that  the  jurisdiotion  of  tlus  Court  to 
investigate  and  adjudicate  upon  the  Plaintiffs'  case  is  not  ousted  bj 
the  existence  of  a  concarrent  jarisdiciion  in  the  Court  of  BeTiew,— 
and  that  the  exercise  bj  this  Court  of  such  its  undoubted  jurisdiction 
i?ill,  in  this  case,  be  rendered  nugatory,  unless  the  Court  will,  peiw 
dente  lite,  protect  the  property,  out  of  which  alone  the  Plaintifi' 
demand  can  be  satisfied. 

Upon  this  part  of  the  argument  on  behalf  of  the  FIainti&,  I  ixt 
quired  whether  the  jurisdiction,  which  it  was  insisted  that  this  Court 
had,  to  grant  the  present  motion,  was  a  jurisdiction  con- 
[  *872  ]  fined  to  cases  in  which  the  *Plamtifis'  debt  was  to  be  es- 
tablished in  equity,  or  whether,  if  it  essted  in  such  cases, 
it  must  not  extend  also  to  restrain  the  division  of  a  bankrupt's  pro- 
perty pending  litigation  in  any  other  Court,  where  that  division  would 
produce  the  results  apprehended  in  this  case.  The  answer  which  I 
leceived  was  the  only  answer  which  could  be  ^ven  to  the  question. 
It  was  admitted,  that  the  jnrisdictioB  must  so  extend,  if  it  exists  at 
all ;  and  it  was  argued,  that  it  did  extend  to  all  cases  in  which  the 
necessity  for  protecting  property  pending  litigation  should  arise. 

The  quesdon,  therefore,  resolves  itself  into  this : — ^Whether,  if  a 
dividend  were  declared,  and  the  claim  of  a  particular  creditor  to 
share  in  that  dividend  had  been  rejected  by  the  Court  of  Review, 
this  Court,  at  the  suit  of  the  disappointed  creditor,  has  jurisdiction 
to  prevent,  or  ought  to  prevent,  the  other  creditors  from  receiving 
such  dividend  until,  by  a  trial  either  m  equity  or  at  law  of  the  same 
question  upon  which  the  Court  of  Review  had  adjudicated,  this  Court 
shall  be  satisfied  that  the  decision  of  the  Court  of  Review  was  cor- 
rect? 

The  second  argument  for  the  Pluntiflb  was,  that  a  court  of  equi^ 
has  a  general  jurisdiction  over  all  trusts,— that  assignees  m  bank* 
ruptcy  are  merely  trustees, — that  at  a  time  when  the  jurisdiction  of 
the  great  seal  in  bankruptcy  was  not  so  fairly  established,  or  so  well 
defined  as  it  afterwards  became,  the  Lord  Chancellor  habitually 
relieved  himself  of  all  difiiculties  arising  out  of  a  doubtful  jurisdiction, 
.by  directing  or  requiring  parties  claiming  in  bankruptcy  to  establish 
their  claim  by  prooeedingB  in  eqmfy,— that  tiiore  are  no  words  in 
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the  bankrapt  acts  to  exclude  the  jurisdiction  of  the  Court  of  Chan- 
eerj  in  cases  of  trust, — that,  in  the  absence  of  such  Trords 
of  exclusion,  its  original  and  inherent  jurisdiction  *mu8t  [  *S73  ] 
remain, — and  that  the  exclusive  exercise  by  the  commis- 
sioners in  bankruptcy  of  the  jurisdiction  to  distribute  the  estates  of 
bankrupts,  was  to  be  referred  to  convenience,  and  not  to  the  want 
of  jurisdiction  in  the  Court  of  Chancery.  And  I  was  referred  to 
cases  in  which  it  was  said  this  Court  had,  in  bankruptcy,  done  that 
which,  in  principle,  could  not  be  distinguished  from  what  I  am  now 
required  to  do. 

With  some  of  those  cases  there  is  no  difficulty  in  dealing.  The 
bankrupt  acts  may  be  represented  as  enabling  the  commissioners  to 
distribute  the  bankrupt's  estate.  But  what  shall  be  deemed  the 
bankrupt's  estate  is  matter  for  preliminary  inquiry :  that  is  left  for 
adjudication  between  the  assignees  in  the  bankruptcy  and  those 
against  whom  they  may  assert  a  claim.  And,  undoubtedly,  the  law 
in  many  cases  leaves  questions  of  that  nature,  when  they  arise  be- 
tween the  assignees  and  strangers  to  the  fiat,  to  be  decided  by  the 
courts  of  ordinary  jurisdiction.  Again,  the  law  in  bankruptcy  de- 
cides  that  the  joint  and  separate  estates  of  bankrupts  shall  bo  dis- 
tributed, in  a  known  manner,  amongst  the  joint  and  separate  credi- 
tors. In  this  case,  what  is  joint  and  what  separate  estate  are  mat- 
ters of  preliminary  inquiry.  And  to  decide  satisfactorily  upon  such 
questions,  the  aid  of  courts  of  other  jurisdiction  than  those  in  bank- 
ruptcy may  often  be  required.  In  many  cases,  as  in  BevayneB  v. 
Noble  (a)y  and  in  the  case  now  before  me,  it  may  be  practically  im- 
possible to  arrive  at  a  safe  conclusion  upon  the  question  of  debt  or 
no  debt  upon  a  petition  in  bankruptcy,  or  by  any  means,  except  a 
bill  in  equity* 

But  the  question  now  before  me  is  not,  whether  'spe-    [  *374  ] 
eific  property  is  part  of  the  bankrupts'  estate  or  not ; 
nor  whether  the  assignees  are  about  to  give  one  class  of  creditors 
specific  property  which,  by  law,  belongs  to  another  class ;  nor  whe- 
ther the  Plaintiflb  b  tins  suit  are  not  entitled  to  proceed  in  equity 

(a)  f  Bust,  h  MyL  4S5. 
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to  prove  that  they  are  in  fact  creditors  upon  the  bankrupts'  estate. 
The  property  about  to  be  distributed  is  the  property  of  the  bank- 
rupts. The  creditors,  amongst  whom  it  is  about  to  be  divided,  are 
of  the  class  of  creditors  to  whom,  by  law,  it  belongs.  The  ques- 
tion, whether 4he  Plaintiffs  are  creditors,  may  bo  tried  by  bill,  be- 
cause of  the  nature  of  the  case  out  of  which  the  claim  arises  ;  but 
the  question  is,  whether  I  am  to  stay  the  dividends  until  that  ques- 
tion shall  have  been  tried  here,  which  has  been  tried  already  by  a 
court  of  competent  jurisdiction. 

The  only  authority,  apparently  in  point,  is  a  case  mentioned  in 
Jjord  Henley*i  treatise  (a).  There  the  petitioners  claimed  lien 
upon  two  estates,  the  produce  of  which  the  assignees  were  about  to 
divide  under  the  commission.  The  petition  prayed,  that  the  as- 
signees might  be  restrained  from  making  any  dividend  of  the  estate 
and  effects  of  the  bankrupts  ;  and  the  order,  which  was  to  be  with- 
out prejudice,  allowed  tlie  dividend,  which  was  then  proposed,  to  be 
made,  and  restrained  the  making  of  any  further  dividend  of  the 

produce  of  those  two  estates,  without  the  leave  of  the 
[  *375  ]     Court  (i).     That  case  is'*clearly  no  authority  for  what 

I  am  asked  to  do  in  this  case. 

<a)  Eden  on  Injunctions,  p.  298.  '*  An  injunction  ma  j  be  granted  on  the  applica- 
tion of  a  plaintiff  in  a  bill  for  an  acconnt  against  a  bankrupt  to  restrain  the  aasignees 
from  making  a  diyidend  till  the  account  baa  been  taken.**  Atkinson  t.  Plttmmer^  6th 
Augosti  IS  11. 

{b)  "  It  is  ordered,  that  the  said  defendants  (the  assignees)  be  at  liberty  to  make 
the  present  dividend  of  It.  in  the  pound  under  the  commission  of  bankruptcy  issued 
against  &c.  But  this  is'  to  be  without  prejudice ;  and  it  is  ordered  that  the  defend- 
ants (the  assignees)  be  restrained  from  making  any  future  dividend  of  the  produce 
of  the  Saxham  and  CMwell  estates  under  the  said  commission  without  the  leave  of 
the  Court**    Reg.  Lib.  A.  1810, fol.  US6. 

Halfobd  v.  Gillow,  10  May,  7  July,  1842.  The  bill  was  filed  by  parties  enti* 
Ued  under  settlement,  of  which  the  defendant,  O.  Smculton^  one  of  the  bankrupts,  was 
ft  trustee,  charging  him  with  a  breach  of  trost,  in  omitting,  out  of  the  income  of  the 
trust  property,  to  invest  annually  a  sum  of  1000/.,  according  to  the  terms  of  the  trust. 
The  plaintiffs  claimed  to  prove  nnder  the  bankruptcy  as  separate  creditors  of  0. 
Snmlton  for  21,795/.  The  proof  was  refused ;  but  a  daim  for  16,000/.  was  allowed 
to  be  entered.  The  motion  in  the  cause  was  then  made  to  restrain  the  assignees  from 
taUng  any  proceedings  in  the  banlmxptcy,  or  otherwise,  in  order  to  making  or  dedar- 
lag  any  ftmher  or  other  divldenda  ordiridend  of  the  aeparalo  estate  of  0.  SmumUm 
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The  cases  of  JEz  parte  Garland  (a),  Ux  parte  Biehardion  (6) 
Thanupon  v.  Andrewe  (c),  and  CtUbush  v.  CiUbush  (d),  which 
were  cited  for  th^  Plamtiffs,  do  not  bear  upon  the  question  I  am 
now  considering.  Thej  only  go  to  establish  the  PlaintiflEb'  right  to 
proof. 

In  Bromley  v.  Goodere  (e),  the  bankrupt  was  dead.  The  credi- 
tors, who  had  proved  under  the  commission  against  him,  had  reciev- 
ed  twenty  shillings  in  the  ponnd  upon  their  debts.  There 
were  other  creditors,  whose  *debts  had  not  been  establish-  [  *376  ] 
ed  to  the  satisfaction  of  the  commissioner,  but  whose 
debts  had  not  been  disallowed.  The  bill  was  filed  bj  the  creditors 
against  the  assignees  and  others,  claiming  interest  upon  their  debts 
as  against  the  iieir-at-law  and  next  of  kin  of  the  bankrupts.  It 
does  not  clearly  &ppear  whether  the  executors  of  the  bankrupt  were 
parties ;  and,  as  a  decree  had  previously  been  made  in  another  suit, 
establishing  the  right  of  the  heir-at-law  and  next  of  kin  of  the  bank* 
rupt  to  the  surplus  of  the  bankrupt's  estate  in  the  hands  of  the^ as- 
signees, it  is  possible  that  the  executors  of  the  bankrupt  may  not 
have  been  parties.  Lord  Hardmcke^  by  his  decree,  gave  interest 
to  his  creditors,  and  also  decreed  payment  of  the  debts  of  the  credi- 
tors, whose  debts,  though  not  disallowed,  had  not  been  established 
under  the  commission.  The  objection  was  taken,  that  the  proceed-  * 
ing  ought  to  have  been  by  petition,  and  not  by  bill;  but  Lord  Hard- 
fffieke  overruled  it.  This  case  appears  to  be  a  direct  authority  for 
the  proposition,  that  a  court  of  equity  may  do,  by  decree,  some  acta 
which  might  have  been  done  under  the  commission,  including  that 
of  allowing  the  proof  and  directing  the  payment  of  debts.  But  it 
certainly  is  no  authority  for  the  proposition,  that  this  Court,  after  an 

under  the  said  fiat  of  bankruptcy,  or  from  pajing  or  distributing  or  firom  parting 
with  sach  separate  estate,  or  any  part  thereof,  or  any  snm  or  sums  of  money,  funds, 
or  securities,  deriTcd  therefrom,  to  or  amongst  any  of  the  creditors  who  had  proved, 
or  who  should  prove,  debts  under  the  said  fiat  in  bankruptcy,  or  otherwise,  until  fur- 
ther order.  , 

Mr  Richardif  and  Mr.  Uoydf  for  the  motion.  * 

3ir.  Swantton^  Mr.  BeUull  and  Mr.  Elliwan^  contra. 

The  Vk^Ckomotllar  of  England  refused  the  motion,  without  costs. 

(a)  10  Yes.  110.     (6)  Buck,  SOS,  421 ;  8.  C.  8  ICadd.  ISS.     (e)  S  Myl.  *  K.  116. 

{d)  1  BeaT.  184.      (<)  1  Atk.  75. 
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adjudication  by  the  Court  of  Review  upon  the  Plaintiffs'  oaae,  wiH 
interfere  with  an  order  of  dividend,  only  because  the  Court  may 
doubt  the  correctness  of  the  adjudication  of  the  Court  of  Review* 

In  Treves  v.  Townsend  (a),  one  of  the  assignees  was  dead,  and 
the  bill  was  filed  against  his  representative  and  the  surviving  as. 
signee  for  an  account.  In  Hankey  v.  Q-arratt  (i),  the  bill  was 
filed  to  determine  what  constituted  the  bankrupt's  estates  as  between 
him  and  the  estate  of  his  deceased  partner.  In  Ex  parte 
.[  •377  ]  Ruffin  ((?)>  ^Ex parU  Fell  (d),  and  JExparU  Buehforth 
(e)y  questions  of  specific  property  were  raised,  the  deci- 
sion of  which  necessarily  preceded  the  question  of  proof  and  dis* 
tribution ;  and  the  Court  only  decided  that  a  bill  in  such  cases  to 
determine  the  rights  of  parties  was  more  convenient  than  a  petition 
in  bankruptcy.  Upon  the  jurisdiction  for  such  a  (purpose  no  doubt 
could  exist. 

No  other  case  was  cited;  and,  except  the  case  of  Bromley  y. 
Gopdereyuot  one  of  the  cases  cited  can  be  considered  as  establishing 
the  jurisdiction  now  contended  for,  and  that  case  cannot  be  connd- 
ered  as  affirming  the  propriety  of  exercising  sudh  a  jurisdiction 
in  a  case  like  the  present. 

I  may  observe,  that,  in  the  decrees  of  this  Court  made  in  suits  to 
which  the  assignees  of  a  bankrupt  are  parties,  the  form  is  not  to  di* 
rect  that  the  Plaintiff  be  admitted  to  prove  under  the  fiat,  but  that 
he  be  at  liberty  to  go  in  for  that  purpose. 

In  these  circumstances,  I  have  been  led  to  consider  how  far  the 
main  proposition  insisted  upon  by  the  Plaintiffs,  can  safely  be  relied 
upon  in  he  present  case — ^I  mean  the  proposition,  that  this  Court  has 
an  original  and  bherent  jurisdiction,  as  being  a  question  of  trust, 
to  examine  into  the  proof  of  debts  under  a  fiat  ?  If  the  legislature 
had  originally  appointed  assignees  in  bankruptcy,  without  saying 
under  \\bat  control  or  jurisdiction  their  powers  and  duties  were  to 
be  discharged,  I  should  readily  admit  that  the  duty  of  superintend* 
ing  the  discharge  of  those  powers  and  duties  must  have  devolved  upon 

the  Court  generally  charged  with  the  administration  of  trusts,:— 

• 

(a)  1  Bro.  C.  C.  3S4.  (6)  1  Vet.  Jon.  285.    See  Back,  210. 

(c)  16  Vei.  119.  {d)  10  Yes.  347.  (<)  10  Yes.  409. 
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and  if  such  a  joriadiction,  for  purposes  ^like  the  present, 
had  once  become  established,  I  might  be  unable  to  resist  [  *878  ] 
the  conclusion,  that  the  general  jurisdiction  of  the  Court 
could  not  be  ousted  bj  the  subsequent  creation  of  a  court  of  concur- 
rent jurisdiction.  But  the  question  may  assume  a  very  different  as- 
pect, when  it  is  conddered  that  the  character  now  sustained  by  as- 
aignees  in  bankruptcy  never  had  existence  except  in  conjunction 
idth  the  powers  of  commissioners  to  control  the  discharge  of  the  du- 
ties of  that  office ;  and  I  cannot  but  think  it  at  least  questionable 
whether,  to  the  extent  of  the  powers  given  to  the  commissioners,  con- 
temporaneously with  the  creation  of  the  office  of  assignee  actually 
to  distribute  the  bankrupt's  property,  the  jurisdiction  in  bankruptcy 
may  not  have  been  intended  to  be  exclusive.  This  suggestion  is 
xfoti  without  analogy  to  support  it.  Where  an  act  of  Parliament  cre- 
ates a  new  right,  and  at  the  same  time  prescribes  a  mode  of  enforc- 
ing that  right,  it  has,  in  many  cases,  been  held,  that  the  party  claim- 
ing the  right*can  only  do  so  by  the  specific  mode  which  the  act  pre- 
scribes. 

The  real  question  is  whether-— admitting  that  the  assignees  in  bank- 
mptcy  are  trustees,  and  for  many  purposes  undoubtedly  they  are  so, 
and  answerable  to  this  Court — the  jurisdiction  of  the  Court  of  Re- 
view is  not  exclusive  for  the  purpose  of  determining  who  are  the 
cestui  que  trusts, — and  to  that  opinion  I  very  much  incline.  If  that 
be  not  so,  there  is  no  question  of  proof  of  debt,  whether  of  admis- 
non  or  rejection,  which  the  Court  of  Chancery  may  not,  ex  debito 
justitise,  be  called  upon  to  decide,  in  opposition  to  the  judgment  of 
the  Court  of  Review ;  and  the  statute  which  forbids  all  appeals  from 
that  court,  except  by  a  special  case,  becomes  a  dead  letter.  Upon 
what  principle  am  I  to  grant  the  injunction  asked  by  this  motion  T 

Not  that  of  actually  overruling  the  decision  of  the  . 
*C<rart  of  Review ;  for  no  appeal  lies  from  that  Court     [  *379  ] 
to  this.     Not  upon  any  want  of  jurisdiction  in  the  Court 
of  Review  to  adjudicate  upon  the  case ;  foe  its  jurisdiction  is  undis- 
puted.   If  I  am  to  grant  the  injunction,  I  must  proceed  upon  the 
ground  taken  in  the  argument  on  behalf  of  the  Pluntiffis,  that  of 
treating  all  the  crecUtors  of  the  bankrupts  as  defendants  to  the  bill 
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represented  by  the  assignees,  and  restraining  them  npon  equitable 
grounds  from  taking  the  benefit  of  the  dividend  declared  in  their 
favour.  But  where  is  the  equity  for  such  interference  ?  This  Court 
no  doubt  often  restrains  the  exercise  of  a  legal  right  where  that 
right  is  subservient  to  an  equitable  interest  of  which  a  court  of  law 
cannot  take  notice ;  but  in  that  case,  the  decree  of  this  Court  does 
not  impugn  the  decision  at  law,  but  controls  the  party  personally  in 
the  use  he  attempts  to  make  of  that  decision,  upon  the  ground  that 
the  rights  in  equity  are  different  from  those  which  are  recognised  at 
law.  In  this  case,  there  is  no  such  ground.  I  cannot  grant  the  in- 
junction without  direptly  impeaching  the  decision  of  the  Court  of 
Review, — ^a  court,  at  least,  of  concurrent,  if  not  of  exclusive,  jurisdio- 
tion.  The  circumstance,  that  a  court  of  equity  will  grant  an  injunc- 
tion  upon  equitable  grounds  in  cases  over  which  courts  of  law  havl, 
in  modem  times,  assumed  a  jurisdiction  not  originally  belonging  to 
them,  does  not  alter  the  principle  I  am  now  adverting  to.  Where  a 
Court,  having  original  jurisdiction  over  the  subject  of  a  suit,  has  sol- 
emnly decided  a  question,  the  greatest  inconvenience  would  follow, 
if  another  Court,  having  (if  it  be  so)  concurrent  jurisdiction,  should, 
as  a  matter  of  course,  call  in  question  the  decision  of  the  former. 
The  sound  principle  in  such  cases  would  appear  to  be,  that  whatev- 
er questions  have  been,  or  might  have  been  decided  in  the  court  of 
original  jurisdiction  which  first  adjudicated  upon  the  subject,  ^should 

be  considered  as  well  decided  by  a  court  of  merely  con- 
£  *380]     current  jurisdiction  (a).     The  difficulty  of  acting  upon 

any  other  principle  is  greatly  increased,  where,  as  in  this 
case,  an  independent  jurisdiction  has  been  created  for  the  express 
purpose  of  adjudicating  upon  the  very  questions  which  arise  here, — 
that  of  proof  and  dividend  in  bankruptcy.  Where,  then,  can  the  eq- 
uity be  to  restrain  creditors  personally  from  taking  the  benefit  of  an 
adjudication  by  a  court  of  competent  jurisdiction  upon  the  very  same 
point  as  that  before  me  ? 

Upon  the  whole,  without  repudiating  the  jurisdiction  of  this  Court 
to  interfere  in  cases  over  which  the  Court  of  Review  may  have  juris- 

(a)  Eyn  V.  SvereU,  S  Bom.  SS2. 
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diction  also,  I  do  not  see  inj  way  to  grant  the  injunction  in  this 
case,  upon  the  principle  upon  which  it  is  askedj  without  committing 
myself  to  the  proposition,  that  it  is  the  duty  of  this  Court  to  examine 
every  adjudication  of  the  Court  of  Review  upon  proof  of  debt  or 
otherwise,  at  the  instance  of  every  creditor  or  claimant  who  may 
be  dissatisfied  with  the  decision  of  that  Court.  I  do  not  know  how 
I  could  then  refuse  to  hear  a  cause,  which,  after  payment  of  a  divi. 
dend,  sought  to  compel  creditors  to  refund  what  they  had  received, 
upon  the  ground  that  the  payment  was  a  misapplication  of  trust 
monies.  If  this  is  to  be  done,  the  precedent  for  it  should  emanate 
from  the  highest  authority  in  the  law. 

The  motion  was  refused  with  costs. 


The  motion  was  renewed  before  the  Lord  Chancellor,  and  the  injunction  was  re- 
fased.  The  case  was  afterwards  brought  before  the  lArd  Chancellor  upon  a  special 
case  bj  way  of  appeal  from  the  conrt  of  review 


^Gardner  t^.  Blake. 

1S42:  Jannary,  22,  24. 

The  appointment  of  a  testamentary  guardian  of  an  infant  by  his  father,  docs  not,  un- 
der the  Stat  12  Car.  2,  c.  24,  constitute  any  objection  to  the  appointment  of  a  re- 
ceiver of  the  infant 

The  suit  was  by  an  infant  against  his  testamentary  guardians, 
who  were  also  executors  under  the  will  of  the  father,  for  an  account 
of  the  rents  apfi  profits  of  the  real  estate  of  the  infant,  received  by 
the  Defendants,  and  for  a  receiver.  The  decree  was  made,  and  the 
balance  found  to  be  in  the  hands  of  the  Defendants  was  paid  into 
Court.    The  cause  came  on  for  further  directions. 

Mr.  Teedy  for  the  Pl^ntifis. 

Mr.  Bartrum,  for  the  Defendants,  the  teatamentarj  goardians, 
Voim  I.  48 


aas  GASES  itr  changbby. 

.11  ■      ■  I  I  I      ■■.  I  II  ■!  I  I       I  ■  «■  ■    I '    ■  ' 

1842. — Gardner,  t.  Blane. 

ftsked  that  one  of  them  (the  Bev.  O-.  Bradley)  might  be  appointed 
receirer,  without  being  required  to  give  securitjr* — The  will,  ap- 
pointing the  Defendant  guardian  and  executor,  had  placed  the  per- 
son and  estate  of  the  infant  under  bis  protection.  The  stat.  12 
Car.  2,  c.  24  (a),  empowered  the  father,  by  will,  to  dispose  of  the 
oustody  of  his  children  during  their  minority,  and  enacted  that  the 
person  to  whom  that  custody  is  given  shall  take  also  into  hb  custody 
to  the  use  of  the  children  the  profits  of  their  lands,  and  manage- 
ment of  the  personal  estate,  and  bring  such  actions  as,  by  law,  a 
guardian  in  socage  could  bring.  The  Court  had  not,  therefore, 
jurisdiction  to  take  the  management  of  the  estate  from  the  person  to 
whom  the  father^  in  the  exercise  of  his  power  under  the  statute,  had 
given  it. — ^He  added,  that  the  Defendant  was  willing  to  be  receiver 
without  salary. 


The  YicE'CHAiircELLOS  ordered,  that  the  Defendant 
[  *382  j  'should  be  appointed  receiver  without  salary,  and  without 
being  required  to  give  security ;  observing  that  it  was 
not  unusual,  where  no  salary  was  given,  to  dispense  with  the  securi- 
ty, and  that  there  were  sufficient  reasons  in  this  case  for  not  requir- 
ing  it.  His  Honor  said,  he  desired  it  to  be  understood  he  did  not 
mako  the  Drder  on  the  ground  which  had  been  urged  at  the  bar. 
The  statute  enabled  the  father  to  give  to  the  testamentary  guardian 
certain  powers — but  the  precise  extent  of  those  powers  over  the 
property  of  the  infant  was  by  no  means  certain.  Tke  testamentary 
guardian  had  no  estate,  and  was  frequently  unable  to  act  efiectually 
without  the  assistance  of  this  Court  (b  ). 


(a)  Sects.  8.  9. 
(5)  On  the  oiBce  and  power  of  the  testamentary  guardian,  see  Ingham  t.  Bid^ 
erdikt^  e  Madd.  275,  and  cases  in  the  note  (a) ;  Rt  SmftSf  2  M0U07, 330;  Ri  Lewis, 
Id.  486 ;  Arnott  t.  Bleatdale,  4  Sim.  887 ;  VUlamd  t»  Mdluh,  S^Swanst.  636— d89i 
and  cases  there  dtcd;  Ex  parte  Champney.  Dick.  350  j  Mdliah  y.  De  Co§Ui^  2  Atk* 
14  ;  Httjibwry  y.  Walker,  3  Ch.  R.  51 ;  Yattsy.  Can,  Nels.  2;  QfrceUtMT.  ChreeUU 
Id.  200;  Hannam  r,  Basmam,  Id.  823 ;  Dormer  y.  Dormer,  Id.  438;  BriigU  SSd^9 
eois,  8  Salk,  177 ;  Style,  456 ;  i2o6erf«  y.  Boberis,  Hardr.  96. 
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•Jones  v.  Hughes.  [  •888  ] 

1842:  January*  14,  17,  26. 

Equity  confessed  in  the  answer. 

TThe  goods  of  the  Defendant,  and  the  lease  of  certain  premises  belonging  to  him, 
were  taken  in  exeeotion  under  a  fi.  fa.  and  sold :  the  Plaintiff  became  the  purchaser 
of  the  term,  and  was  put  into  possession  of  the  premises  by  the  sheriff,  but  no  as- 
sigTiment  of  the  term  was  otherwise  made.  The  Defendant  afterwards  brought 
ejectment  and  recovered.  The  Plaintiff  filed  his  bill  to  restrain  proceedings  in  the 
ejectment,  and  moved  for  the  injunction  upon  the  answer,  by  which  the  Defendant 
admitting  the  Plaintiff's  case,  insisted  upon  alleged  irregularities  in  the  execution 
of  the  fi.  fa.,  which,  it  was  argued,  rendered  the  proceedings  in  that  execution  in- 
valid at  law.  The  Court  granted  the  injunction,  with  liberty  to  the  Plaintiff  to 
Cake  such  proceedings  at  law  as  he  might  be  advised  to  perfect  his  title. 

This  was  a  motion  for  an  injunction  to  restrain  the  Defendant 
from  entering  np  jadgment  on  a  verdict  in  ejectment,  bronght  to  re- 
cover certain  leasehold  premises,  or  taking  oat  execution  against 
the  Plaintiff  thereon,  or  further  prosecuting  the  action,  and  from 
commencing  or  prosecuting  any  othor  proceedings  at  law  against 
the  Plaintiff  for  the  recovery  of  the  same  premises,  or  otherwise  in 
relation  thereto. 

The  motion  was  made  after  answer.  The  aflswer  stated  or  ad- 
mitted that  the  Plaintiff  obtained  a  verdict  in  an  action  in  the  Court 
of  Common  Pleas,  at  Lancaster,  against  the  Defendant  for  the  sum 
of  3Z.  8«.  damages  and  40«.  costs.  On  the  20th  of  April,  183Py 
judgment  was  entered  up  against  the  Defendant  for  the  dam9go0 
and  costs,  and  the  costs  of  increase,  which  were  taxed  at  5^<^«  ^'• 
4i.,  making  in  the  whole  a  jadgment  for  55?.  9*.  4i.  AP^rwards, 
on  the  same  day,  the  Plaintiff  sued  out  of  the  said  Court  a  writ  of 
fieri  facias,  directed  to  the  then  sheriff  of  the  county  of  iancaster, 
indorsed  to  levy  the  said  amount.  The  warrant  ^i  the  sheriff,  for 
the  execution  of  the  writ,  was  duly  made  out  ^md  delivered  to  his 
bailiff  at  Liverpool,  where  the  Defendant  wp^  possessed  of  a  lease- 
hold  interest  in  a  parcel  of  land  (the  preinses  ia  question)  for  the 
residue  of  a  term  of  14  years,  subj^t  to  a  ground  rent.  The 
sheriff's  bailiff  entered  upon  and  to^  possession  of  these  premises 
in  execution  of  the  writ  of  fieri  ficias ;  and,  on  the  26th  <)f  ApriJ, 
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1889,  he  caused  the  same  premises,  and  the  estate  and  interest  of 
the  Defendant  in  them,  and  also  all  the  Defendant's  furniture,  effects, 
goods,  and  chattels  thereon,  to  be  putup  for  sale  by  auction. 
[  •384  ]  'The  answer  alleged,  that  the  Plaintiff  having  conceiv- 
ed the  design  of  obtaining  possession  of  the  premises  at 
a  price  much  less  than  their  real  value,  for  that  purpose  caused  the 
sale  to  take  place  at  the  hour  of  ten  in  the  morning,  notwithstanding 
the  iutreatios  'of  the  Defendant  that  it  might  bo  postponed :  that 
the  Plaintiff,  by  an  agent,  himself  became  the  purchaser  of  the 
leasehold  premises :  that  the  entire  proceeds  of  the  sale  amounted 
to  only  ISil.  88.  Si.,  although  the  term  itself  was  worth  at  the  least 
8007.,  and  the  leasd  CDntained  a  covenant  by  the  lessor  to  renew  the 
term,  or  pay  for  the  improvements,  and  also  a  proviso  giving  the 
lessee  a  right  of  preemption  of  the  fee,  at  a  stated  sum,  whereby 
the  value  was  greatly  increased :  that  the  premises  were  occupied 
as  separate  tenements,  and  it  was  unnecessary  to  sell  the  whole  to 
raise  the  sum  of  55Z.  98,'  4d.  and  costs ;  and  that  the  value  of  the 
furniture  and  effects  was  not  less  than  SSL 

The  answer  admitted  that,  on  the  day  after  the  sale,  the  Plaintiff, 
after  retaining  so  much  as  he  claimed  in  respect  of  his  debt  and 
costs,  paid  the  balance,  amounting  to  103Z.,  to  the  sheriff's  bailiff, 
and  the  bailiff  paid  over  the  same  to  the  Defendant ;  the  Defendant 
(as  he  alleged)  not  being  then  aware  that  the  sale  was  otherwise 
Aan  legal  and  proper :  that,  on  the  same  day,  the  sheriff's  bailiff 
obtained  possession  of  the  lease,  and  turned  the  family  of  the  de- 
lendbut  out  of  possession,  and  gave  possession  of  the  lease  and  of 
tti«  preuises  to  the  Plaintiff. 

Ihe  Plaintiff  did  not  procure  any  assignment  of  the  leasehold 
premises  to  be  executed  by  the  sheriff  By  his  bill  he  stated  that 
he  neglected  to  eb  so  until  after  the  sheriff  had  gone  out  of  office, 
and  afterwards  he  tmnd  so  many  difficulties  in  obtaining  the  assign- 
ment that  h^  resolved  to  rely  upon  his  possession.  The 
[  'SSS  ]  •Defendant,  bj  his  answer,  alleged  that  it  was  his  belief 
that  the  causo  ot  ♦he  absence  of  the  assignment  was,  that 
the  sheriff,  or  his  officers,  ccnsiaered  the  sale  to  have  been  improperly 
made,  and  therefore  refused  to  execute  the  assignment. 

The  answer  stated,  that,  m  Augpai,  1840,  the  Defendant  offered 
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to  pay  the  Plaintiff  the  sum  for  which  the  premises  sold,  and  all  ex- 
penseSy  if  the  latter  would  restore  possession,  which  he  refused : 
that,  on  the  19th  of  February,  ISilj  the  Defendant  had  brought  an 
action  of  ejectment  against  the  Plaintiff  for  the  recovery  of  the  said 
leasehold  premises  ;  that  the  actio^n  was  tried  at  Lancaster,  and  the 
jury,  under  the  direction  of  the  Judge,  that  the  Plaintiff  (Defendant 
in  ejectment)  had  no  estate  in  the  premises,  found  a  verdict  for  the 
Defendant  (Plaintiff  at  law  (a)  ). 

•The  bill  filed  on  the  29th  of  October,  1841,  prayed  a  [  *386  ] 
declaration  that  the  Plaintiff  was  entitled  to  the  full  ben-  « 

efit  of  the  lease,  and  to  possession  of  the  premises  for  the  residue  of 

(a)  The  following  is  helieTod  to  be  an  accarate  note  of  the  proceedings  at  law : — 
Doe  dem,  Hughes  Y.  Jones.  Ejectment:  Lancaster  S  a  mmcr  Assizes,  1841.  On  the 
part  of  the  Plaintiff  the  demise  of  the  premises  by  the  owner  to  Hughes,  in  1827,  for 
a  term  of  14  years,  and  possession,  and  payment  of  rent,  under  that  demise,  until 
1839  were  proved.  It  was  also  proved  that,  in  1839,  the  lease  and  other  goods  of 
Hughes  were  taken  in  execntion  by  the  sheriff  under  aJi.  fa.,  and  the  same  were  sold 
and  purchased  by  Jones,  who  was  put  in  possessioa  and  paid  rent  to  the  owner.  It 
did  not  appear  that  the  sheriff  executed  any  assignment  of  the  lease. 

Wigh/man,  J.,  was  of  opinion  that,  in  the  absence  of  any  assignment  in  writing 
to  Jones,  the  Plaintiff  must  recover;  and,  under  that  direction,  the  jury  found  a  ver- 
dict for  the  Plaintiff. 

Exchequer  of  Pleas,  Mich.  T.,  1841..  Dandas  moved  for  a  new  trial,  on  the  sug- 
gestion of  misdirection,  and  cited  Doe  y.  Donston,  and  Gilbert  on  Executions,  (nbi 
•up.)» 

The  Court  refused  the  rule  nisi  for  a  new  trial ;  but  granted  a  rule  to  shew  cause 
why  a  nonsuit  should  not  be  entered,  on  the  ground  that,  though  the  Defendant  could 
not  ii  law  ju3tify  his  possession,  yet  it  did  not  follow  that  the  Plaintiff  was  entitled 
to  recover  the  premises. 

Watson,  on  a  subsequent  day,  shewed  cause,  and  argued  that,  by  the  Statute  of 
frauds  (29  Car.  2,  c.  3,  s.  3),  the  assignment  must  be  in  writing.  The  sheriff  by  the 
execntion  acquired  only  a  poVer,  and  not  property,  in  chattels  real.  Palmer^s  case, 
4  Rep.  74 ;  Palmer  v,  HampJirey,  Cro.  Eliz.  584 ;  Rex  y.  Dean,  ubi  sup. 

Daadas,  in  support  of  the  rule,  insisted  that  the  property  was  changed  by  the  exe- 
cution and  sale.  Higglnsr.  At' Adam,  3  Y.  &  J.  1 ;  Giles  v.  Grooer,  9  Ding.  128  ;  12 
Pri «,  2 ;  Stratford  y.  Twyman,  Jac.  418  j  Doey.  Donston ;  Taylor  t.  Cole,  ubi  sup. 
Doty.  Carter,  8  T.  11.  57 ;  Svain  v.  Morland,  1  Brod.  &  Bing.  370. 

Lord  Abinger,  C.  B.,  AUerson,  B.,  and  Gurney,  B.,  held,  that  the  sheriff  had  only 
a  power  to  assign,  and  had  not  the  property  in  the  lease,  and  that  the  parol  assign- 
ment did  not  divest  the  legal  title  of  the  Plaintiff  in  the  ejectment.  If  there  was 
any  hardship,  the  Defendant  could  only  have  his  remedy  in  equity. 

The  rule  was  discharged. 
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the  term,  until  the  Plaintiff  should,  or  in  case  he  should  not,  obtain 
tlie  assignment  from  the  sheriff:  it  also  prayed  an  injunction  to  the 
effect  of  the  present  motion. 

Mr.  Wakefield  2iJid  Mr.  Andevdonj  for  the  motion. 

The  equitable  title  of  the  Plaintiff  as  the  purchaser  of  the  premi- 
ses is  clear ;  it  wants  only  the  legal  formality  of  the  assignment.  It 
is  ^thin  the  ordinary  principle  of  equity  to  prevent  a  party  from 
availing  himself,  or  making  an  unconscientious  use,  of  an  accidental 
defect  of  title  in  another.  The  Plaintiff  is  at  least  entitled  to  pro- 
tection in  the  interim,  until  he  shall  have  had  an  opportunity  to  take 
proceedings  for  completing  his  title.—^They  cited,  on  the  effect  of  the 
execution,  2  Tidd,  Fract.  p.  1043. 

Mr.  Sharpe  acd  Mr.  Kenyan^  for  the  Defendant. 

This  is  an  attempt  to  sustcun  in  equity  a  title  under 
[  •887  ]  "an  irregular  execution,  which  the  Plaintiff  could  not  up- 
hold in  a  Court  of  law.  The  proceedings  under  the  exe- 
cution were  wrong*  Under  the  writ  of  fieri  facias,  the  sheriff  ongbt 
to  have  executed  an  assignment  6l  the  term.  Hex  v.  Deanj  (a). 
On  the  sale  of  a  lease  or  a  term  by  the  sheriff,  under  a  fi.  &.,  he  ia 
not  to  put  the  tenant  out  of  possession ;  but  the  assignee  may,  if  ne- 
cessary, bring  his  ejectment.  Fallen  v.  Purbeeke  (6)  ;  Taylor  v. 
Cole  (c).  In  this  respect  the  proceedings  under  a  fi.  fa.  differ  from 
the  proceedings  in  elegit.  The  course  taken  has  not,  therefore, 
given  the  Plaintiff  any  legal  title  to  the  premises.  The  sheriff,  al- 
though now  out  of  office,  may,  if  he  thinks  proper,  execute  the  as- 
signment.  Doe  dem.  Stevens  v.  Donstan  (dt).  The  property  sold 
was  far  more  than  was  necessary  to  levy  the  debt  and  costs.  Cong, 
ham  V.  King  (e).  The  sale  was  effected  at  an  hour  very  improper 
for  that  purpose,  and  at  an  under  value.  KeigMey  t.  Birch  (/  ). 
If  the  assignment  had  been  made,  the  Defendant  would  have  had 
his  remedy  agsdnst-tho  sheriff;  but  the  answer  of  the  sheriff,  under 

<    (a)  2  Show.  85,  pi.  74.  (6)  1  Lord  Aaym.  846.  (c)  3  T.  B.  292. 

{d)  1  B.  &  A.  830,  (e)  Cro.  Car.  221.  (/)  8  Campb.  £21. 
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the  cjdsthxg  circumstances,  ^onld  be,  that  he  had  done  no  aet  to 
^ve  title  to  the  Pkdntiff,  and  that  the  Defendant  was  at  liberty  to 
treat  the  T?hole  proceedmgs  as  a  nullity.  The  Court  is  asked  for  a 
perpetual  injunction,  Tvhich  would  be  tantamount  to  a  decree  that 
liie  sheriff  shall  assign  the  term  ;-^and  the  Court  is  thus  called  upon 
to  confirm  and  give  yaliditj  to  the  acts  of  the  ministerial  officer  of 
another  Court,  not  only  without  knowing  that  the  officer  has  done  his 
dntjr,  but  upon  the  statement  in  the  answer  which  shews  that  hia 
acts  are  sucL  as  woidd  not  be  confirmed  by  the  Court  out  of  which, 
the  process  issued. 

rEhe  object  of  the  Plamtiff  is  to  evade  the  trial  in  the  [  *388  ] 
proper  Court  of  the  irregularity  of  the  execution ;  or  why 
is  not  an  application  made  in  a  Court,  of  law  against  the  sheriff  to 
eompd  him  to  make  the  assignment  ?  The  effect  of  the  injunction 
would  be  to  give  the  Plaintiff  all  he  requires,  and  deprive  the  De- 
fendant of  the  benefit  of  the  sheriff's  Hability.  The  whole  question 
is  matter  for  a  Court  of  law.— They  cited  also  OUbert  an  Ihsecir 
tionSj  p.  20. 

Mr.  Wakefiddy  in  reply : — 

The  proceedmgs  at  law  must  be  assumed  to  have  been  regular ; 
for  if  not  the  Defendant  would  have  had  his  remedy  at  law.  Even 
an  irregularity  in  the  execution,  though  it  might  create  a  liability  in 
Hie  sheriff,  would  not  affect  the  purchaser  under  it.  The  Plaintiff 
has  paid  his  purchase  money,  and  acquired  an  equitable  title^  and, 
but  for  an  omission  of  duty  in  tho  officer  of  the  Court  of  law,  would 
have  acquired  also  a  perfect  legal  title.    Fitstherberty  Natura  Bre^ 


Vicb-Chancellor  : — 

In  this  case  such  proceedings  have  been  had  as  prima  £ftcie  to 
shew,  that  the  Plaintiff  in  equity  is  entitled  to  enjoy  the  property 
which  the  Defendant  in  equity  seeks  to  recover  in  ejectment.    The 

•  (a)  Pk^348,  K,  (7th  ed.  p.  561.) 
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Defendant  in  equity  says,  there  are  circujiiBtances  of  conduct  on  the 
part  of  the  Plaintiff  which  (whatever  the  effect  of  such  circumstan- 
ces  may  be  at  law)  ought  to  prevent  this  Court  from  moving  in  his 

favour,  so  as  to  deprive  the  Defendant  of  any  advantage 
[  'SSS  ]     which  the  law  may  'pve  him.      It  is,  however,  admitted 

that  the  question,  which  those  alleged  circumstances  of 
conduct  are  supposed  to  raise,  cannot  be  raised  in  the  trial  of  the 
ejectment.  The  ejectment,  therefore,  will  decide  literally  nothing 
between  the  parties,  except  the  abstract  question  in  whom  the  legal 
estate  may  be.  This  is  precisely  the  case  in  which  a  Court  of  equi- 
ty most  commonly  acts  in  restraining  the  exercise  of  a  mere  legal 
right,  in  order  that  the  real  question  between  the  parties  may  be  put 
in  a  tndn  for  adjudication.  And  as  the  facts,  which  shew  this  state 
of  circumstances,  are  admitted  by  the  answer,  there  is  in  this  case 
(in  the  language  of  the  Court)  an  equity  confessed  in  the  answer, 
such  as  to  entitle  the  Plaintiff  to  an  interim  injunction,  unless  the 
nature  of  the  case  in  any  other  respect  would  make  it  improper  or 
inconvenient  that  the  injunction  should  be  granted. 

The  objections  suggested  to  the  injunction  being  grants  are, 
first,  that  the  case  will  impose  upon  this  Court  Uie  necessity  of 
deciding  upon  the  regularity  of  the  proceedings  in  a  Court  of  law, 
in  which  Court  it  was  ssdd,  the  Plaintiff  in  equity  might  long  since 
have  had,  and  might  now  most  conveniently  have  the  question 
between  the  parties  decided ;  and,  secondly,  that,  by  granting  the 
injunction,  I  should  give  the  Plaintiff  in  equity  the  benefit  of  an 
assignment  from  the  sheriff,  without  subjecting  the  sheriff  to  the 
consequences  (at  the  suit  of  the  Defendant)  of  having  actually 
executed  such  an  assignment.  Both  these  points  will  require  con- 
sideration at  the  hearing  of  the  cause,  and  are  material  in  deter- 
mining  the  course  which,  for  the  l3efendant's  protection,  ought  now 
to  be  pursued  in  granting  the  injunction.  If  the  cause  were  now 
at  the  hearing,  I  should  probably,  as  the  most  convenient  course, 

retain  the  bill,  with  liberty  for  the  Plaintiff  to  proceed 
[  •890  ] at  law  to  perfect  'his  legal  title  to  the  property;  and 

there  is  no  reason  why  he  should  not  be  at  liberty  to  take 
such  proceedings  now.    I  shall,  therefore,  grant  an  interim  iqjunc- 
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tion  to  restndn  the  Defendant  from  proceeding  in  the  ejectment, 
without  prejudice  to  any  proceedings  which  may  bo  necessary  on 
his  part  to  recover  the  costs  of  the  proceedings  at  law  in  which 
the  Plsdntiflf  failed  ;  and  the  PlaintifF  must  have  liberty  to  take  such 
proceedings  as  he  shall  be  advised  to  perfect  his  title  to  the  premise^ 
at  law. 


Coos  t;.  Black. 

« 

Febniary  lOiadll. 

A  debtor  effected  an  insunuice  on  his  life,  one  condition  of  the  policy  being  that,  If 
it  should  be  aisigned  bona  fide,  the  assignee  should  have  the  benefit  of  it,  so  far 
as  his  interest  extended,  notwithstanding  tbe  assured  should  commit  suicide  :  he 
deposited  the  policy  with  his  creditor,  accompanied  by  a  letter,  promising  to  as* 
sign  h  to  him,  when  requested,  as  a  security  for  his  debt.  No  notice  of  the  as- 
signment was  given  to  the  assurers.    The  debtor  committed  suicide. 

A/J,  that  inasmuch  as  the  deposit  of  the  policy,  and  the  agreement  to  assign  it  by 
way  of  security  for  a  debt,  constituted  in  equity  a  valid  assignment  as  between 
the  parties  to  the  transaction,  it  was  also  an  effectual  assignment  within  the  con- 
dition, as  against  the  assurers 

J.  G.  BowTALL  effected  an  insurance  upon  his  life,  with  the  Bri- 
tannia Life  Assurance  Company,  for  the  sum  of  700Z.,  in  May, 
1888.  One  of  the  conditions  of  the  policy  was,  fhat,  *^  If  the  per- 
son assured  commit  smcide,  and  the  policy  shall  have  been  assigned 
to  any  person  or  persons  having  a  bona  fide  interest  in  his  life  to  the 
extent  of  the  sum  assured,  the  full  amount  will  be  paid  to  the  party 
or  parties  so  interested ;  if  the  mterest  be  less  than  the  sum  assured, 
the  party  or  parties  will  be  indemnified  to  the  fuU  extent  of  such 
interest."  The  Plaintiff,  to  whom  Bowtall  was  indebted  at  the 
time  of  the  effectmg  the' insurance,  paid  the  premium  upon  the  poli- 
cy, and  Bowtall^  in  July,  1838,  wrote  and  gave  to  the  Plaintiff  the 
following  letter : — 

"  Jvly  20tA,  1838. 

"  Dear  Sir, — ^I  will  leave  in  your  hands  a  poUcy  of  assurance  for 
7002.,  effected  by  you  for  me  in  the  Britannia  life  Assurance  Com- 
pany, numbered  628,  for  collaterally  securing  to  you  the  payment 
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of  the  sam  of  2601.  due  and  owing  bj  me  to  you ;  and 
[  *391  ]     also  any  other  sum  *or  sums  of  money  that  may  at  any 
time  hereafter  be  due  to  you  from  me  upon  bills  of  ex- 
change or  otherwise  ;  and  I  will  assign  the  same  to  you  whenever 
requested  so  to  do,  at  my  own  expense. 

"  Yours  truly, 

"  J.  C.  BowtalV 

The  policy  was  deposited  with  the  Plaintiff,  who  made  further 
advances  to  Bowtdllj  and  received  bills  of  exchange  from  him ;  bat 
gave  no  notice  to  the  assurers  of  any  assignment  of  the  policy.  In 
February,  1839,  Bowtall  committed  suicide. 

The  bill  was  filed  against  the  directors  of  the  Britannia  Life  As- 
surance Company  and  the  administratrix  of  Batfftdlly  for  an  account 
of  what  was  due  to  the  Plaintiff,  in  respect  of  his  advances  to 
Bowtall  on  the  security  of  the  policy,  and  for  payment  by  the  as- 
surers :  it  also  prayed,  if  necessary,  an  account  of  the  personal  es- 
tate  of  Bowtallj  against  the  administratrix. 

The  Defendants  did  not  admit  the  debt,  or  the  assignment  of  the 
policy,  and  evidence  of  the  consideration  for  the  bills  of  exchange 
was  given. 


Mr.  Sharpe  and  Mr.  Shapter,  for  the  Plaintiff. 

The  rule,  with  respect  to  notice,  does  not  &pply,  Ks  between  the 
parties  themselves.  It  is  not  necessary  to  the  Valid  asngnment  of  a 
chose  in  action  that  notice  should  be  given  to  the  debtor.  Vaeher 
V.  CockB(ji).  Demand  for  payment  is  s^ifficient.  It  is  between 
several  incumbrancers,  or  against  assignees  in  banlmiptcy  or  insol- 
vency, that  notice  becomes  important.  Bm  y.  DinvBon  (li)  ;  Ed- 
wards V.  Scott  (c). 

{  *892  ]        *Mr.  Uoyd  and  Mr.  Bacon^  tot  the  Directors  of  the 

Assurance  Company. 


rf  ''■ 


(a)  1  B.  &  Adol.  153.  (6)  1  Ves.  81.  (c)  1  Man.  &  Gnng.  962. 
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The  DefendoDts  do  not  insist  upon  the  necessity  of  notice  as  be- 
tween the  assignor  and  assignee ;  but  they  refer  to  the  absence  of 
notice,  as  evidence  tending  to  shew  that  there  was  not  in  fact  any 
assignment  for  value.  The  letter  relied  upon  does  not  amount  to  an 
assignment  within  the  terms  of  the  condition.  It  is,  at  the  utmost, 
only  an  agreement  to  assign ;  and  although,  as  between  the  assignor 
and  assignee,  and  all  persons  claiming  under  them,  equity  would 
disregard  the  form  of  expression,  and  consider  that  as  actually  done 
which  was  agreed  to  be  done,  yet  the  Defendants  are  not  privies  to 
the  assignment,  and  are  not  within  the  range  of  the  considerati(  n. 
The  Court  compels  the  specific  execution  of  agreements  against 
persons  who  are  not  parties  to  them,  only  *on  the  ground  that  they 
are  affected  by  the  consideration.  So  far  as  the  Court  requires  a 
consideration  to  be  shewn,  before  it  interferes  to  enforce  an  agree- 
ment,— to  that  extent  there  is  no  equity  for  giving  effect,  as  against 
the  assurers,  to  the  agreement  to  assign  the  policy,  for  there  is  a 
fsilure  of  consideration  for  iJiat  agreement,  as  regards  them. 

Mr.  SkarpCj  in  reply.    * 

The  letter  operates,  not  as  an  agreement  to  as^gn,  except  per- 
haps in  so  far  as  the  Plaintiff  might,  as  against  the  assured  or  his 
representatives,  elect  to  treat  it  as  such  an  agreement,  and  call  for 
a  more  formal  assignment ;  but  it  operates  as  an  actual  assignment. 
The  same  rule  prevails,  even  in  the  strict  construction  of  a  Court  of 
law.  An  agreement  to  execute  a  lease,  if  it  contdns  all  the  terms 
of  the  demise,  is  not  the  less  an  actual  demise,  because 
it  is  expressed  in  the  future  *tense :  if  it  otherwise  ope-  [  *393  ] 
rates  as  a  demise,  the  prefix  ^^  I  will"  does  not  vitiate 
it  (a). 


The  Vicb-Chancblloe  : — 
I  enterttun  no  doubt  that  the  Plaintiff  is  entitled  to  the  decree  in 

(a)  Harrington  t.  Wise,  Gro.  Ells.   186  ;  Stainfifrth  t.  Fox,  7  Bing.  590,  and 
thore  cited. 
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this  case^  although,  under  the  circumstances,  the  Company  were 
justified  in  putting  him  to  strict  proof.  Assuming  the  debt  to  be  due, 
the  first  question  is,  how  would  the  case  have  stood  between  the 
Plaintiff  and  Bowtall  himself  7  The  effect  of  the  transaction  was 
to  give  the  Plaintiff,  in  this  Court,  a  right  to  receive  payment  of 
his  demand  out  of  what  was  due  on  the  policy ;  and  if  the  estate  of 
Bowtall  had  become  entitled  to  the  money  in  the  event  of  his  nat- 
ural death,  it  is  quite  clear,  that,  not  only  as  against  that  estate  but 
as  between  the  assurer  and  the  assured,  the  Plaintiff  would  have  been 
entitled  to  be  paid  out  of  the  sum  payable  upon  the  policy.  Wheth- 
er the  right  accrued  by  a  mere  deposit  of  the  policy,  or  by  a  formal 
assignment,  can  make  no  differencs  ;  the  effect  in  equity  is  to  give 
the  party  taking  the  security  all  that  an  assignment  would  give  him  : 
the  letter  does,  in  fact,  assign  the  benefit  of  the  policy.  A  tran- 
saction, whereby  the  assured  gives  to  a  person  lending  money  to 
him  a  right  to  the  re-payment  of  that  money  out  of  the  money 
which  is  to  become  due  in  respect  of  the  policy,  is  in  truth  an  as- 
signment. Is  it  then  such  an  assignment  as  the  tUrd  condition  re- 
quires?   The  contract  is  rational  upon  that   construction.     The 

meaning  of  the  condition  is,  that  the  assured  shall  have 
[  *894  3    the  power  of  assigning  the  policy  so  effectually  *that  a 

person  advancing  money  upon  it  shall  retun  his  security 
unimpaired,  notwithstanding  the  assured  might  commit  suicide; 
and,  by  this  condition,  the  policy  is  rendered  more  valuable  as  a  nego- 
tiable security.  Any  dealing  between  the  assured  and  another 
party,  which  would  constitute  that  party  an  assignee  of  the  policy, 
would  entitle  him  to  the  full  benefit  of  it.  Upon  that  interpretation 
the  condition  is  intelligible.  Strictly,  there  can  be  no  legal  assign- 
ment of  a  policy ;  and  why  am  I  to  look  upon  tiie  dealing  that  has 
taken  place  with  respect  to  this  policy,  and  which  amounts  to  an 
assignment  in  equity,  as  yet,  from  some  impropriety  in  form,  not 
being  an  assignment  within  jbhe  condition  ?  The  words  of  the  con- 
dition are, — ^^  If  the  policy  shall  have  been  assigned  " — I  cannot 
read  these  words  as  importing  a  stipulation  for  any  particular  form 
of  assignment.  I  must  construe  the  terms  of  the  condition  as  I 
construe  the  words  of  the  letter, — ^that  the  Company  will  pay  th^ 
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amoant  of  the  policy  to  a  third  person^  trho  has  bona  fide  advanced 
his  money,  and  taken  that  secaritj.  It  was  properly  admitted  in 
argument,  that  notice  to  the  assurers  was  not  of  the  essence  of  the 
assignment ;  but  it  was  said  that  the  absence  of  notice  was  evidence 
that  there  was  in  truth  no  valid  assignment.  That  is  not  such  evi* 
dence  as  would  justify  me  in  holding  that  the  Plaintiff  is  not  enti- 
tied  to  be  paid  the  amount  of  his  debt  by  the  Defendants  out  of 
the  sum  in  which  the  life  of  the  debtor  was  insured  upon  the  policy. 
The  debt  is  not  at  present  establised :  it  will  depend  upon  the 
result  of  the  account.  The  Defendants  may  also  have  an  inquiry 
whether  the  Plamtiff  has  any  securides  for  his  debt  other  than  the 
policy. 


-*-••- 


*ATTOBNSY-GEinERAL  V.  Thb  Mator,  Aldbrmbn,  and    [  *895  ] 

BuRGBSSES  of  Newark-XTpon-Trent. 

JF^bnurj  14, 15. 

Bj  the  decree  made  on  kn  infonnatioD  which  was  filed  for  an  account  of  certain  cha- 
rity eitates*  it  was,  by  mistake,  ordered,  that  an  estate  belonging  to  another  cha- 
rity should  be  sold.  The  estate  was  contracted  to  be  sold  under  the  decree,  but 
the  purchaser  was  afterwards  discharged.  Another  information  was  then  filed, 
suggesting  that  It  would  be  beneficial  to  the  latter  charity  to'  resell  tho  estate,  and 
praying,  amongst  other  things,  an  inquiry  as  to  that  fact. 

JSc/(f,  that  the  Court  ought  not  to  decree  the  sale  of  a  charity  estate,  except  npon  a 
rery  speciid  case ;  and  that  so  much  of  the  second  information  as  sought  to  obtain 
an  inquiry  preparatory  to  that  decree,  in  the  absence  of  any  special  case  for  it, 
must  be  dismissed. 

In  1829,  an  information  was  filed  against  the  mayor  and  alder- 
men of  the  borough  of  Newark-upon-Trent,  for  the  purpose  of  as- 
certaining and  distinguishmg  the  estates  of  several  charities  (not 
including  a  charity  founded  by  Anthany  Collingwood^j  and  to  hare 
the  resoective  trusts  of  such  estates  declared  and  carried  into  eflfect. 
By  the  decree  made  in  1830,  an  account  of  the  several  estates  was 
directed,  and  also  an  inquiry  whether  the  Pefendants  had  any  lands, 
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tenements,  or  hereditaments,  or  any  chattels,  real  or  personal  estate, 
irherebj  they  could  answer  ^^  what  should  be  coming  upon  the  said 
accounts."  By  the  report  in  July,  1838,  the  Master  found  that 
the  Corporation  was  entitled  to  the  site  and  materials  of  a  dwelling* 
house  in  Newark-upon  Trent,  recently  pulled  down,  and  which  was, 
in  1678,  devised  by  the  will  of  Anthony  Collingwood  to  the  said 
mayor  and  aldermen  to  the  use  of  the  poor  of  the  Corporation.  By 
the  decree  in  August,  1833,  on  further  directions,  it  was  ordered 
that  the  site  and  materials  of  the  said  dwelling-house  should  be  sold, — 
that  all  parties  should  join  in  the  sale  as  the  Master  might  direct, 
and  the  purchase-money  be  paid  into  Court.  The  site  and  materials 
of  the  house  were  accordingly  sold  in  four  lots,  three  of  which  wero 
bought  by  J".  Wright  for  807Z.,  and*  one  by  K  Massey  for  1151. 
Another  information  wa^i  .filed  in  1836,  stating,  that,  since  the  de- 
cree, it  had  been  ascertained  that  the  said  house  and  premises  bad 
been  devised  by  Anthony  Collingwood  to  the  said  mayor 
[  *396  ]  and  aldermen  to  the  use  of  the  poor  of  the  ^Corporation ; 
that  the  house  had  been  let  at  a  rent  of  50Z.  per  annum, 
of  which  82.  11«.  9(2.  had  been  dbtributed  to  the  poor,  and  the  re- 
mainder applied  by  the  Corporation  to  their  own  use ;  and  that,  in 
the  present  condition  of  the  premises,  and  under  all  the  -circum- 
stances, it  would  be  beneficial  for  the  charity  that  the  premises 
should  bo  sold.  The  prayer  was  for  a  reference  to  inquire  of  the 
expediency  of  confirming  the  sale,  and  how  much  of  the  costs  of  the 
first  suit  had  been  properly  incurred  for  the  benefit  oi*  Collingwood' b 
charity,  .and  for  payment  out  of  the  property  of  that  charity,  and 
the  application  of  the  surplus  according  to  the  trusts.  It  was  there- 
by also  prayed,  that  the  suit  might  be  deemed  and  taken,  if  necessa- 
ry, as  supplemental  to  the  first  suit.  The  latter  information  was  not 
prosecuted  to  a  decree,  owing  to  the  operation  of  the  Municipal 
Corporation  Act  (a)  in  divesting  the  Defendants  of  their  interests 
in  the  charity  estates.  J.  Wright^  one  of  the  purchasers  under  the 
former  sale,  in  the  mean  time  moved  to  be  discharged,  and  was  dis- 
charged from  his  purchase. 
New  trustees  of  the  charity  estates  having  been  appointed,  a  sup- 

(a)  5  &  6  WiU.  4,  c  76. 
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plemental  information  was  filed,  in  1840,  against  the  Corporation, 
and  the  new  trastees  of  CollingwoocTa  charity,  and  of  the  charities 
comprised  in  the  first  information,  stating  the  foregoing  proceedings, 
and  stating  also  that  the  Corporation  claimed  the  legal  estate  in  the 
lands  and  premises  belonging  to  the  several  charities ;  and  praying 
an  inquiry,  whether  it  would  be  proper,  and  for  the  benefit  of  Coh 
UngwoocTs  charity,  that  the  premises  from  the  purchase  of  which 
J.  Wright  bad  been  discharged,  should  be  resold,  and,  if  so,  that 
the  same  might  be  resold,  and  the  Defendants  ordered  to  join  in'all 
necessary  acts  for  that  purpose  ;  and  that  it  might  be  ascertained 
and  declared  in  whom  the  legal  estate  of  the  said  charity 
estates  was  vested,  and  that  ^proper  directions  might  be  [  *397  ] 
given  for  vesting  the  same  in  the  Defendants,  the 
trustees. 

The  answers  admitted  that  the  said  proceedings  had  taken  place. 
The  Corporation  claimed  such  estate  as  was  vested  in  them,  and  sub- 
nutted  to  the  Court  the  question  whether  they  had  any  such  estate. 

Mr.  Spence  and  Mr.  J?Ittn^,for  the  informant,  relied  on  the  admitted 
circumstances  in  which  the  property  in  question  was  placed,  as  shew- 
ing at  least  prim&  facie  that  it  must  be  for  the  benefit  of  the  charity 
to  convert  it  into  a  fund  or  other  productive  shape ;  and  as,  there, 
fore,  making  a  sufficient  foundation  for  an  inquiry  whether  *a  sale 
would  or  not  in  fact  be  beneficial.  That  the  Court  had  jurisdiction 
and  power  to  order  a  sale,  would  be  beneficial  to  the  charity,  was, 
they  argued,  apparent,  inasmuch  as  decrees  for  such  sales  were  not 
unfrequent  -in  modern  practice,  and  the  propriety  of  such  a  course 
had  been  always  admitted  by  the  highest  authorities  in  later  times, — 
Sir  William  Grant(a)^  Sir  Thomas  Plumer  (6),  Lord  Brougham 
(c),  and  Lord  Langdale.  The  Master  of  the  Rolls  observed 
that  ^^  it  has  been  truly  said,  that,  when  a  considerable  benefit  would 
be  gained  to  a  charity,  the  Court  itself  would  order  an  alienation  of 

(a)  Attomey-Oenemlr,  Crou,3  Mer.  639. 

(6)  Attorney  Otngral  t.  VTarrai,  2  Swanst.  302. 

(c)  Attorney-Gtnmd  0/  InhtidT.  Hungerfini,B  Bligh,N.  S.  4^7,*  C  8.  2  CI  4 

Ho.  357. 
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charity  property  (a)."  And  the  language  of  Lord  JEldon,  in  the 
Attamet/' General  v.  Brooke  (i),  led  to  the  same  inference. — They 
cited  also  the  Lewes  Case,  mentioned  in  the  argument  of  the  Attor- 
ney-General V.  Warren(^c^, 

[/398  ]     *Mr.  SkirrotPj  for  the  new  trustees. 

Mr.  Birdj  for  the  Corporation. 


VioeGhancsllob  : — 

It  appears  that  this  case  had  its  origin  in  another  infor- 
mation which  was  filed  by  the  Attorney  Q-eneral  against  the  Corpor- 
ation,  for  the  protection  of  certain  charities,  among  which  the  Oolr 
lingwood  charity  was  not  included.  Upon  that  information  a  decree 
was  made  for  the  benefit  of  the  charities  that  were  the  subject  of  it, 
and  the  decree  directed  an  enquiry  of  what  property  the  Corpora- 
tion had  other  than  charity  property  to  satisfv  any  demand  which 
the  Corporation  should  be  found  liable  to  answer.  I  find  that  a  like 
decree  was  made  in  the  case  of  the  Attorney- Q-eneral  v.  The  Bailiffs 
and  Burgesses  of  East  Retford  (d).  It  was  stated  that  Lord 
Cottenham  had  disapproved  of  that  form  of  decree,  and  certainly, 
although  not  an  unprecedented,  it  is  an  unusual  form,  especially  with 
the  object  of  directing  a  sale  of  any  property  which  should  be  found. 
A  corporation,  like  other  parties  to  a  suit,  is  subject  to  have  a  de- 
cree enforced  against  it  by  ordinary  process.  A  distringas  is  the  or- 
dinary and  proper  mode  of  enforcing  it  in  the  case  of  a  corporation 
(e)  ;  but  it  is  not  on  the  form  of  the  decree  in  this  respect  that  any 
question  now  arises.  It  appears  that  the  Master  made  the  enquiry, 
and  reported  that  the  Corporation  was  possessed  of  property,  part 
of  which  is  the  subject  of  the  present  information.  Upon  this  re- 
port, a  decree  was  made,  which  directed  a  sale  of  this  property  to  sat- 
isfy what  was  due  to  the  charities  on  *whose  behalf  the 
[  *899  ]     information  was  filed ;  and  under  the  decree  the  proper* 

(a)  Attonuy-G^fMTBi  t.  Ken,  2  Bear.  428.  (6)  18  Yes.  326. 

(c)  8  Swanst  300.  {d)  2  MyL  li  K.  89. 

(«)  See  Dan.  Chan.  Pcac,  YoL  I.,  p.  180  et  leq. 
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ty  was  sold.  After  the  sale  had  actually  taken  plaoe,  the  Ai- 
tcnmey-General  discovered  that  'the  property,  which  had  been  sold 
to  satisfy  the  demand  of  the  first  set  of  charities,  in  faot  belonged 
to  another  and  different  charity,  namely,  that  created  by  Antho- 
ny ColUngwood.  The  present  information,  which  has  been  styled  a 
saj^lemental  information,  stating  these  facts,  and  wholly  departing 
from  the  purpose  of  the  original  information,  suggests  that  it  will  be 
for  the  benefit  of  the  Collingivood  charity  itself  that  those  sales,  erro- 
neously directed  in  the  first  instance,  should  stand,  and  prays  reference 
to  the  Master  to  enquire  whether  that  course  ought  to  be  taken  or 
not. 

I  suggested,  during  the  argument,  that  there  were  difficulties  in 
the  way  of  making  the  decree  which  is  asked,  even  in  point  of 
f<nm,-«for  at  present  there  is  a  decree  for  the  sale  of  the  property 
for  the  benefit  of  the  charities  that  are  represented  in  the  first  in- 
formation, and  no  step  seems  to  have-  been  taken  to  get  rid  of  that 
decree.  The  difficulty  of  form  is,  perhaps,  not  so  great  as  I  at  first 
apprehended,  for,  according  to  the  observations  of  Lord  Langdale 
in  the  case  of  Attometf'Q-enerdl  v.  Brettingham(a)y  the  AUom^ 
€l^ner€d  may  at  any  time  stay  the  proceeding?  in  an  information ; 
and  therefore  he  might  stay  ihese  proceeding?  so  far  as  they  relate 
to  this  particular  property. .  Nor  is  the  difficulty  perhaps  materially 
increased  by  the  fieust  of  the  sales  having  taken  place, — the  pur- 
chasers having  notice  that  they  were  dealing  with  the  property  of  a 
charity.  The  merely  formal  obstacles  might  therefore  perhaps  be 
oyercome  without  incuiring  the  expense  of  a  rehearing. 
I  say  this,  not  to  advise  any  particular  course  of  ^proceed-  [  *400  ] 
ing,  but  merely  to  remove  any  impresnon  which  my  re- 
mark might  have  created,  that  I  now  proceed  upon  the  ground  that 
the  difficulties  of  form  are  insuperable.  I  have  no  doubt  that,  by 
arrangement,  the  ori^al  'proceedings  with  regard  to  this  property 
might  be  effectually  stayed. 

The  substantial  question  however  is,  whether, — ^whatever  the  for- 
mer proceedings  might  have  been, — I  am  upon  this  information  to 
direct  am  inquiry  whether  it  would  be  for  the  benefit  of  the  CoUing- 

(a)  3  BeaT.  9S. 

Vol.  I.  45 
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wood  obarity  that  the  sale  should  be  eff6cte<l.  That  reference  of 
course  assumes  that  it  is  proper  for  the  Court  to  seU  the  lands,  if 
the  sale  should  appear  to  be  beneficial. 

It  was  said  in  argument,  that  the  Court  had  clearly  power  to  di- 
rect a  sale  of  the  lands  of  a  charity.  I  do  not  doubt  the  existence 
of  this  power  in  the  Court:  the  trustees  have  the  power  to  sell  at 
law :  they  can  convey  the  legal  estate  ;  and  it  is  only  a  Court  of 
equity  that  can  recall  the  property ;  and  if  that  Court  should  sanc- 
tion a  sale,  it  would  be  bound  to  protect  the  purchaser.  The  ques- 
tion is,  not  upon  the  existence  of  the  power,  but  whether  the  Court 
would  be  right  in  exercismg  such  a  power. 

Now  the  only  case  which  I  have  known  in  my  own  practice  ^hero 
tins  was  actually  done,  was  that  of  the  AUomey-Qeneral  v.  Nether- 
coat  (a).  There  the  Court  ordered  the  charity  estate  at  South 
Molten,  or  a  great  part  of  it,  to  be  sold,  and  the  consequence  was 
that  fourteen  cottages  were  sold  in  fourteen  lots.  The 
[  MOl  ]  same  'number  of  abstracts  were  delivered  to  the  pur- 
chasers, and  the  expense  of  the  sale  nearly  swallowed  up 
the  purchase-money.  I  am  informed  that  the  charity  has  whoUy 
disappeared.  The  lands  have  passed  into  the  hands  of  the  pur- 
chasers, and  the  money  is  gone.  That  case  is,  at  least,  a  caution 
against  selling  charity  lands  under  the  notion  of  benefitting  the 
charity,  except  under  very  special  circumstances. 

The  case  of  the  Attorney- General  v.  Brooke  (i)  came  before  the 
Coui;!;,  upon  the  question  whether  a  lease  renewable  for  ever  of  the 
land  of  a  charity  could  be  good ;  and  the  language  of  Lord  JEldon 
in  that  case  goes  very  far  to  shew  his  opinion,  that  a  sale  of  trust 
property  is  a  proceeding  which  the  Court  may  have  the  power  to  di- 
rect, but  which  it  ought  not  to  direct. 

In  the  Attorney- Gen^eral  v.  BuUer  (c).  Lord  Alvanleyy  upon  the 
Master'  report,  that  it  would  be  beneficial  to  the  charity,  directed 
that  the  estate  should  be  sold  ((2).      The  case  came  on,  upon  excep- 

(a)  Not  reported.  The  cause  was  heard  on  the  principal  qaeitions,  as  thej  aC 
fected  the  Defendants,  before  the  Vice- Chancellery  lOtfa,  Uth,  12th,  and  1 3th  of 
Bfarch,  1840.  Several  prior  and  subsequent  proceedings  were  had  in  the  cause. 
See  ante,  p.^16,  n.  (a). 

(6)  48  Yes.  320.  (c)  Jac.  407.  {d)  Id.  408. 
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tions,  before  Lord  Hldon,  who  said  that  the  Court  must  have  been 
surprised  into  making  the  order  for  the  sale  of  the  estate.  ^'  Even 
an  act  of  Parliament  would  not  go  so  far :  acts  are  sometimes  pass- 
ed to  authorize  the  exchange  of  an  estate  belonging  to  a  charity  for 
another,  but  not  to  convert  it  into  money  (a)".  It  is  clear,  there- 
fore, that  Lord  Eldon  considered  an  act  of  Parliament  to  be  proper 
if  not  necessary  in  order  to  authorize  the  Court  to  decree  a  sale  of  a 
charity  estate  ;  and  I  should  have  thought  that  a  question  on  this 
point  could  scarcely  have  been  raised ;  for  when  a  trust  is  once  fixed 
upon  a  property,  the  Court  has  no  right  to  say  it  will 
change  the  nature  of  *that  trust.  Such  an  act  of  the  [  *402  ] 
Court  would  be  extra  vires,  unless  in  a  very  special  case. 

The  cases  that  strongly  illustrate  the  principle, — cases  of  daily 
occurrence, — ^are   those  in  which  the  Court  has  held  that  even  a 
grammar  school  could  not  be  altered  or  diverted  from  its  strict  pur- 
pose.   The  reason  always  assigned  has  been,  that  the  doner,  having 
a  right  to  give  his  property  as  he  pleased,  had  chosen  to  give  it  for  a 
particular  purpose  ;  and,  then,  what  right  had  a  Court  of  equity  to 
change  that  purpose  ?      It  was  not  until  the  cases  of  the  AUomeg- 
General  v.  Dixie  (li)^  and  the  Aitomey-O'eneral  v.  The  Haberdouihr 
er$  Company  (o),  that  the  Court  of  Chancery  went  so  far  as  to  say, 
that  instruction  in  writing  and  arithmetic  might  contribute  to  the 
purposes  intended  by  the  founder  of  a  grammar  school,  and  promote 
the  objects  of  the  foundation.     It  was  upon  that  principle  only  that 
such  instruction,  not  expressly  comprehended  in  the  original  destina- 
tion of  the  gift,  was  allowed  to  be  introduced.    The  cases  all  pro- 
ceed upon  the  principle,^  that  the  Court  has  no  right  to  vary  a  trust. 
I  mention  those  cases  because  it  appeared  to  me  that  the  alienation 
of  the  lands  of  charities  was  spoken  of  at  the  bar  much  too  lightly, 
and  as  a  matter  of  course.  [1] 

(a)  Id.  412.  (6)  3  Rom:  584,  n.  (c)  Id.  MO. 

{!]  Where  an  act  of  Parliament  authorized  the  application  of  the  snrploa  fnnds 
of  a  charity  in  one  way,  the  Court  has  jurisdiction  to  mthoriM  a  reference  to  a  Mas- 
ter to  enquire  as  to  the  expediency  of  applying  for  another  act  of  Parliament  to  au- 
thorise the  application  of  the  surplus  in  a  difiermt  manner.  In  re  Tile  Shrewsbunf 
Grammar  School,  I  Hall  4  Twells.  401. 
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I  was  referred,  indeed,  to  cases  in  which  it  was  said,  that  what  is 
now  asked  had  been  done.  The  cases,  with  the  exception  of  the 
AUameff-O-eneral  y.  Nethercoatj  so  far  as  they  are  reported,  are  of 
dus  description :  the  Court  having  been  called  upon  to  set  aside  long 
leases,  as  improvidently   granted,  and  aa  amounting,  in  £akct,  to  a 

sale  of  lands,  has  inquired  whether  those  leases  were  pro?* 
[  MOS  3     ident  and  proper,  regard  being  had  to  the  time  when  •they 

were  granted.  The  leases  might  have  been  a  proper 
ooForse  of  management :  there  may  not  have  been  any  greater  de- 
parture  from  the  purposes  of  the  gift  in  granting  a  lease  for  many 
years'  duration,  than  there  would  have  been  in  granting  it  for  a 
shorter  duration.  A  building  lease  must,  of  necessity,  be  for  a  num^' 
ber  of  years.  That  is  the  principle  upon  which  the  Court  has  al- 
ways gone  in  those  cases,  although,  in  reasoning  upon  them,  the 

Court,  it  is  true,  has  intimated  that  even  the  alienation  in  fee  of 

• 

charity  lands  might  be  supported.  In  the  cases  of  the  Attama^- 
C^eneralY.  Warren  (joi)^  Tlie  Attorney- General  v.  Kerr(h)j  and 
the  still  later  case  of  the  Attomey- General  v.  Brettingham  (e), 
sbxular  remarks  have  arisen  in  the  same  way.  In  discussing  the 
question  whether  a  charity  lease  should  be  set  aside,  (and  in  most 
of  the  cases  it  was  set  aside),  the  Court  has  stud  only  in  tiie  ab- 
stract, that  it  had  the  right  and  the  power  to  sell  charity  lands.  In 
the  Attorn^' General  of  Ir^eland  v.  Hwigefford,  in  moving  the 
judgment  of  the  House  of  Lords,  Lord  Brougham  said  that  there 
might  be  ciroumstances  in  which  the  alienation  in  fee  of  the  land  of 
a  charity  would  be  proper ;  and  he  put  the  case  of  a  neighbouring 
and  oppulent  landed  proprietor,  who  should  offer  lOOOZ.  for  a  small 
comer  of  a  field,  worth  only  a  few  shillings  to  the  charity  to  which 
it  bekMiged,  and  inquired  whether,  in  such  a  case,  the  Court  or  a 
trustee  nught  not  providentiy  sell  it  (d)  ?  It  is  extreme  cases  like 
these  that  the  Court  suggests,  for  the  purpose  only  of  asserting  its 
jurisdiction  in  special  and  particular  circumstances. 

In  thia  state  of  the  ^ihoritiea,  observing  also  the  language  of 

(a)  1  SwMBt  291, 3W.  (b)  2  Btear.  420.  (cj  3  Beav.  91. 

Id}  8  fifligfa,  N.  B.,  4ir7;    S  CI.  &  Fte,  374. 
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—  .Ml  ■■■■■  M^^l    .M^^^MM     ■     »  ■     I  ■ll»     ■»  ■  ■»■     ■  ,■  .■^^,  ■  I  ^».    .^      ■    ■  ■!    ■  I  ■■  ■  p  I,  .  ■ 

Lord  Eldon  in  the  case  of  the  Attorney- QcTieral  v.  Jlfoy- 
or  of  Bristol  (a),  I  cannot  treat  it  as  a  mere  •matter  of  [  *404  ] 
course,  to  direct  an  inquiry  whether  the  sale  of  an  estate 
urould  be  beneficial  to  the  charity  to  which  it  belongs.  That  is  the 
only  question  I  Jiave  now  to  decide  ;  and  in  deciding  it,  I  am  not 
called  upon  to  controvert  what  the  learned  Judges  have  said. — that 
the  Court  may  in  ccrUun  cases  decree  such  a  sale.  I  have  only  to 
determine  whether  the  inquiry  must  be  directed  simply  as  a  matter 
of  course,  because  it  is  asked.  So  far  from  this,  it  appears  to  me 
that  there  is  a  very  strong  objection  to  that  course  in  the  present 
ease.  The  proceeding  has  been  begun  and  carried  on  hitherto  en- 
tirely on  behalf  of  other  charities.  Then  the  sale  having  taken 
place  on  an  information  filed  for  a  totally  different  purpose,  but  still 
carrying  on  the  same  object,  the  Attomey-Oeneral  diverges  into  an 
inquiry  whether  that  sale,  which  was  confessedly  irregular,  may  not 
be  for  the  benefit  of  the  CoUingwood  charity.  There  is  not  in  this 
information  any  fact  suggested  upon  which  the  Court  can  form  an 
opinion.  It  simply  states  that  the  sale  has  been  iUegal,  and  without 
stating  any  special  circumstance,  it  suggests  that  it  will  be  for  the 
benefit  of  the  charity  to  sell  again,  and  prays  the  inquiry.  *I  have 
no  doubt  that  such  an  inquiry  ought  not  to  be  made  except  in  a  very 
special  case.  I  am  not  presuming  to  question  the  correctness  of 
what  is  laid  down  in  the  cases  I  have  referred  to, — ^that  the  Court 
may  decree  the  sale,  which  I  think  only  means  that  extreme  cases 
may  occur  where  that  interposition  would  be  proper. 

The  principal  object  of  the  new  information  is,  to  carry  on  the 
old  one,  and  as  to  that  the  usual  decree  in  the  supplemental  suit 
may  be  made :  this  will  give  the  information  all  its  effect,  so  far  as 
it  is  an  information  against  the  new  trustees  under  the  Municipal 
Corporation  A.ct.  As  to  the  residue  of  the  suit,  the  information 
must  be  dismissed. 

(a)  2  J.  &  W.  294. 
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[  *405  ]  •Tipping  v  .  Power. 

1842 :  Febntarj  IS.    March  8,  10. 

In  a  snit  by  a  simple  contract  creditor,  whose  debt  was  secured  by  a  deposit  of  deeds 
by  way  of  equitable  mortgage,  against  the  executors  and  devisees  of  the  debtor 
the  mortgaged  premises  wore  sold,  and  were  not  sufficient  to  pay  the  Plaintiff's 
debt  The  general  assets  of  the  testator  were  insufficient  to  pay  his  debts  and 
the  costs  of  suit;  The  parties  beneficially  entitled  under  the  devise  by  their  an- 
swer disclaimed,  but  the  bill  was  not  dismissed  against  then. 

Seldt  that  the  Plaintiff  as  equitable  mortgagee  was  entitled  to  the  proceeds  of  the 
sale  of  the  mortgaged  premises,  and  the  executors  of  the  testator  were  entitled  to 
retain  in  full  out  of  the  general  assets  the  debts  owing  to  them  by  the  testator, 
and  that  the  residue  of  the  assets  should  be  applied  in  the  following  order : — in 
payment, — first,  of  the  costs  of  the  exeeutors,  as  between  solicitor  and  client ;  sec- 
ondly, of  the  costs  of  the  Plaintiff  (including  those  of  the  purchaser,  which  the 
Plaintiff  was  ordered  to  pay) ;  thirdly,  of  the  costs  of  the  Defendants  beneficially 
entitled  under  the  devise  ;  and  fourthly,  of  the  debts  remaining  due  to  the  Plaintiff 
and  the  other  creditors. 


The  Plaintiff  sold  and  conveyed  a  plot  of  land  to  W.  T.  Power^ 
the  testator,  in  fee.  The  purchase-money  was  119Z.  15«.,  of  which 
192.  15a.  were  paid,  and  the  remaining  sum  of  lOOZ.  was  secured 
by  a  promissory  note  of  the  testator  for  that  sum,  and  a  deposit  of 
the  purchase-deed,  by  {way  of  equitable  mortgage.  The  testator 
devised  thesaid  plot  of  land  and  other  real  estate  to  his  executors, 
H,  Power  and  «7.  Archrr^  in  trust  for  his  wife  for  her  life,  and  after- 
wards for  sale,  for  the  benefit  of  .his  children  ;  and  he  died,  leaving 
the  100^  and  interest  thereon  unpaid. 

The  bill  was  filed  by  the  Plaintiff  against  the  executors  and  de- 
visees, and  the  parties  beneficially  interested  in  the  estate  of  the^ 
testator,  for  an  account  of  the  debt  due  to  the  Plaintiff,— a  sale  of 
the  said  plot  of  land,  and  payment  to  the  Plaintiff  of  the  proceeds 
of  such  sale  towards  the  discharge  of  his  debt ;  and  also  for  an  ac- 
count of  what  was  due  to  all  other  the  unsatisfied  creditors  of  the 
testator, — an  account  of  the  personal  estate  possessed  by  the  exe- 
cutors, and  for  the  application  thereof,  and  a  sale  of  the  other  real 
estate,  and  payment  of  the  proceeds  in  satisfaction  of  the  Plaintiff 
and  the  other  unsatisfied  creditors. 

The  parties  beneficially  entitled  under  the  will  of  the  testator  put 
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in  their  answer  and  disclaimed  all  right,  title,  and  interest  in  and  to 
the  real  and  personal  estate. 

^he  decree  directed  an  account  to  be  taken  of  what  [  *406  ] 
was  dae  to  the  Plaintiff  for  principal  and  interest  on  bis 
mortgage  security,  and  that  the  mortgaged  premises  should  be  sold, 
and  the  purchase-monej  paid  into  Court ;  and  directed  also  the  usual 
amounts  of  the  personal  estate  of  the  testator  and  the  application  of 
the  same  in  a  due  course  of  administration  ;  and  an  inquiry  of  the 
other  real  and  copyhold  estates  of  the  testator.  The  report  stated 
the  accounts  of  the  testator's  estate  in  effect  as  follows  : — Due  to 
the  Plaintiff  for  principal  and  interest  on  his  mortgage,  121L  Ts.  Id. 
Sum  produced  by  the  sale  of  the  mortgaged  premises,  1151.  lis. 
Id.  Personal  estate  received  by  the  executors,  5242, 13«.  Ad.  Paid 
by  the  executors  (including  27Z.  retsuned  by  J.  Archer^  and  129Z. 
19».  8(2.  retained  by  H.  Power ,  for  debts  due  to  them  respectively 
from  the  testator's  estate),  5792.  ISs.  Balance  due  to  the  execu- 
tors on  the  account  of  the  personal  estate,  58L  1$.  8<2.  Due  to  a 
creditor  who  had  come  in  to  prove  under  Che  decree,  18/.  ISs.  6(2. 
Real  estate  of  the  testator  (exclusive  of  the  said  plot  of  land)  sold 
by  the  mortgagee  thereof  under  a  power  of  sale,  and  surplus  pro- 
ceeds of  the  sale  received  by  the  executors,  237/.  14<.  11<2 


On  the  hearing  for  further  dire9tions, 

Mr.  Wakefield  and  Mr.  Koe^  for  the  Plaintiff,  against  his  liability 
to  pay  the  costs  of  the  devisees,  said  that  they  were  in  the  same 
position  as  assignees  of  the  testator  would  have  been,  and  cited  Ap- 
pleby V.  Duke(^a),  Hunter  v.  Pugh  (6),  and  CaBh  v.  Belcher  (c). 
On  the  right  of  the  Plaintiff  to  be  paid  the  115/.  and  his  costs,  be- 
fore the  retainer  of  the  Defendant,  they  cited  Loomes 
V.  Stoiherd(d)y  Ohissum  v.  Dewea  (e)^  Brace  v.  ^JDuck-  [  •407  ] 
e99  of  Marlborough  (/),  Kenebel  v.  Scrafton  (^),  White 

(a)  Ante,  p.  808.  (6)  Id.  p.  307,  n.  (c)  Id.  p.  310. 

{d)  1  Sim.  &  St  4SS. 

(e)  5  Rust.  29 ;  8.  C.  2  WiUiams  on  the  Law  of  Executors,  762. 
(/)  Mo0.  60.  iff)  13  Vecu  370. 
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V.  Bishop  of  Peterborough  (a),   fVontner  v.    Wright  (6),  i)avii 
V.  Battine  (c),  Mason  v.  J5(?^^  (rf). 

Mr.  Kenton  Parker  and  Mr.  Armstrong^  for  the  devisees,  in 
argument  for  their  right  to  receive  their  costs,  cited  Broum  v.  Lock- 
hart  (e)y  Ex  parte  Qarhutt  (/),  Bennet  v.  Going  (</),  &(^aZe  v. 
ilfiZn^  (A),  Roberts  v.  2%oiwa«  (t),  Kenebelv.  ScrafUm  (i). 

Mr.  Sharpe^  for  the  executors,  argued  that  they  were  entitled  to 
retain  their  respective  debts  before  any  payment  should  be  made  for 
the  costs  of  the  suit.  Chissum  v.  BeweSy  Bennet  v.  Ooing^  Lang- 
ton  V.  Higgs  (Z),  Young  v.  Everest  (m). 

Mr.  F,  J.  Sail,  for  the  purchaser  under  the  decree. 


Vicb-Chancblloe  : — 

In  this  case  it  appears  that  the  debts  which  remain  unsatisfied, 
and  the  costs  of  the  suit,  will  considerably  exceed  the  amount  appli- 
cable to  their  payment ;  and  the  principal  question,  therefore,  is 
with  regard  to  the  order  in  which  the  several  demands  upon  the 
assets  are  to  be  answered.     The  Plaintiff,  filing  his  bill  to  obtain 

payment  of  his  debt  out  of  the  real  estate,  could  not 
[  *408  ]     avoid  'making  the  persons  interested  in  the  real  estate 

parties  to  the  smt.  These  parties  being  Defendants  ad- 
mit the  case  stated  by  the  bill,  but  disclaim  all  interest  in  the  estate, 
and  insist  that  they  are  therefore  entitled  to  their  costs  of  the  suit, 
or  at  least  their  costs  from  the  time  of  their  disclaimer,  upon  the 
suggestion  that  the  bill  ought  then  to  have  been  dismissed  against 
them.    I  am  of  opinion  that  they  have  no  such  right.     Lord  Redes- 

(a)  S  Swanst  109 ;  S.  C.  Jac.  402.  (6)  2  Sim.  543. 

(c)  2  R.  &  Myl.  76.  (<f )  2  Myl.  k  Cr.  44S. 

(«)  10  Sim.  420.  (/)  2  Rose,  178. 

(g)  1  Moil.  529.  (A)  6  Sim.  672. 

(t)  Before  the  Vict-Chancellor  of  England  (not  reported),  in  which  it  was  said  that 
the  heir-at-law  and  administrator  were  first  aUowed  their  costs,  where  the  costs  of 
the  sait  more  than  absorbed  the  whole  fand. 

(k)  Ubi  sub.                       (/)  6  Sim.  228.  (m)  1  Rnss.  &M7I.  426. 
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dale  says,  that  if  the  Defendant  disclaims,  the  Court  will  in  general 
dismiss  the  bill  as  against  him  with  costs  ;  and  that  is  true  in  this  sense, 
— if  his  disclaimer  shews  that  ho  never  had  any  interest,  or  having 
had  anj,  that  ho  had  parted  with  it,  or  disclaimed  or  offered  to  dis- 
claim before  the  bill  was  filed,  he  would  be  entitled  to  his  costs  be* 
cause  he  was  improperly  made  a  party.    Bat  if  he  was  interested  at 
the  time  of  filing  the  bill,  and  no  special  circumstance  occurs  in  the 
case,  the  mere  fact  of  his  saying  on  the  record  in  effect  that  he  finds 
his  interest  worth  nothing,  and  therefore  repudiates  it,  does  not  prove 
that  he  was  improperly  made  a  Defendant,  and  therefore  does  not 
bring  him  within  the  scope  of  the  general  rule  to  which  Lord  Bedei' 
dale  adverts.    I  had  occasion  to  consider  this  question  in  Fewiter 
V.  Turner  (a)  and   Cash  v.  Belcher^  in  both  of  which  cases,  after 
inquiry  and  examination,  I  was  satisfied  that  a  party  disclaiming  in 
the  sense  I  have  just  suggested  would  not  be  entitled  to  his  costs. 
The  Plaintiff  cannot  as  a  mortgagee  be  made  to  pay  his  mortgagor 
his  costs,  and  if  he  was  under  no  obligation  to  pay  the  costs,  and 
could  not  dismiss  the  Defendant  before  the  hearing  without  paying 
them,  he  has  no  option  but  to  bring  him  to  the  hearing. 
The  costs  of  the  other  parties  must  be  disposed  of  on 
other  grounds ;  and  the  first  question  is,  whether  *any     [  *409  ] 
part  of  those  costs  should  be  paid  out'  of  the  fund  pro- 
duced by  the  sale  of  the  estate  comprised  in  the  Plamtiff 's  security, 
or  whether  the  whole  of  that  fund  ought  to  go  into  the  hands  of  the 
•  Plfdntiff  as  mortgagee.    Upon  principle,  I  have  no  doubt  that  the 
Phuntiff  has  a  right  to  the  whole  of  the  mortgaged  estate  until  his 
entire  claim  is  satisfied.    He  says  that  by  his  contract  he  is  owner 
of  the  property  to  the  extent  of  his  lien,  and  if  that  is  not  sufficient| 
that  he  ought  to  be  psud  out  of  the  general  assets.    If  the  proposi* 
lion  is  true  (and  it  is  true)  that  he  is  owner  of  the  fund  by  his  con- 
tract, I  do  not  see  how  the  Court  can  take  it  from  him.    In  the 
case  of  Brace  v.  Dueheee  of  Marlborough^  to  which  I  was  referred, 
the  parties  filed  their  bill  to  have  their  priorities  ascertained ;:  it  was 
not  a  case  of  one  person  insisting  upon  a  priority,  but  of  a  number 
of  creditors  disputing  as  to  their  respective  priorities ;  and  it  appean 
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that  the  parties,  not  being  obliged  to  sell,  nevertheless  did  agree 
ihat  their  rights  should  be  adjusted  by  a  sale ;  and  the  Court  held 
that  the  costs  of  the  suit  were  costs  of  the  administration  of  the  es- 
tate. Kend>el  v.  ScrafUm  was  a  suit  for  a  like  purpose,  and  the 
•mortgagor  and  the  first  mortgagee  consented  to  a  sale.  Whitt  v. 
Bishop  of  Peterborough  and  Wontner  v.  Wright  were  also  dmilar 
cases,  and  in  all  of  them  the  Court  expressly  says  that  the  first 
mortgagee  is  entitled  to  have  the  whole  of  the  proceeds  applied  in 
paying  his  debt,  if  he  insist  upon  his  right  to  foreclose  ;  but  that  if 
he  chooses  a  sale,  he  then  introduces  a  new  mode  of  winding  up  the 
estate,  not  within  bis  contract ;  and  that  the  costs  of  the  suit  are  in 
such  a  case  to  be  considered  as  the  costs  of  administering  the  fund, 
and  ought  therefore  to  be  pidd  in  the  first  instance.  The  mortga- 
gee is  supposed  to  have  a  benefit  which  a  foreclosure  would  not 
give  him, — that  of  obtaining  the  proceeds  of  the  sale,  and  recover- 
ing the  rest  from  the  estate, — thb  he  would  not  othe^ 
[  *410  ]  wise  do  ^without  incurring  the  risk  of  opening  the  fore- 
closure. But,  even  in  these  oases,  the  decisions  have 
not  been  uniform.  In  Oreenwood  v.  Taylor  (a),  Sir  J.  Leach 
said,  that  if,  after  the  death  of  the  mortgagor,  a  creditor  comes  to 
have  his  debt  paid,  his  remedy  is  to  sell  his  security,  and  after  ap- 
plication of  the  proceeds,  to  come  for  the  difference  against  the 
.estate.  Lord  Cottingham  in  Mason  v.  Bogg  disapproved  of  that 
decision,  and  ssdd  that  a  mortgagee  had  a  right  to  make  the  most  he 
^could  of  all  his  securities.  It  ia  laid  down  in  Cruisers  IHgeHy. 
and  other  text  books,  that  where  a  legal  mortgagee  has  a  bond  or  a 
covenant  the  Court  will  sell  the  mortgage,  and  allow  the  party  to 
prove  for  the  difference.  This  was  the  opinion  of  the  Vice-Chan* 
cellor  in  Brocklehurst  v.  Jessop  (h)  ;  and  the  Master  of  the  Bolls  in 
Allen  V.  Martin  (c)  said,  that  the  mortgagee  by  consenting  to  a 
flale  could  not  be  taken  to  have  waived  bis  right  io  have  his  debt 
paid  out  of  the  general  assets.  Witljiout  saying  that  I  am  at  liberty 
to  depart  firom  the  principle  of  Brace  v.  Duchut  of  Marlboroughj 
(although  there  is  a  strong  authority  for  api^ymg  a  cBfiecent  rule), 
i  am  not  now  called  upon  to  adopt  that  principle.    In  lihe  case  of  a 

(a)  1  Rosa,  ft  Myl.  18ft.  (6)  7  Sim.  43$.  (c)  M.  R.,  F«b.  1841. 
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legal  mortgage,  the  argument  is  this,  that  the  strict  right  of  the 
mortgagee  is  foreclosure,  but  if  he  chooses  to  consent  to  a  sale,  and 
takes  tlie  benefit  of  that  course  of  proceeding,  he  acquires  a  new 
right.  This  does  not  applj  to  an  equitable  lien,  for  the  party  has 
no  right  but  by  sale.  His  contract  is  that  he  shall  be  at  liberty  to 
sell  the  whole  estate,  and  prove  for  the  difference.  He  does  not 
abandon  what  his  contract  gives  him,  but  simply  avails  himself  of  it* 
On  these  authorities,  I  am  of  opinion  .that  by  the  rule  of  the  Court, 
the  Pluntiff  is  entitled  to  the  whole  of  the  proceeds  of  the  sale  of  the 
mortgaged  premises  towards  satisfaction  of  his  debt.  ^ 

•The  next  point  is  on  the  question  of  retainer  by  the 
executors.  They  have  clearly  a  right  to  retain  their  debt.  [  *411  ] 
The  fact  of  the  money  having  been  brought  into  Court 
can  make  no  difference.  The  debt  of  the  executors  being  a  simple 
contract  debt,  the  Court  will  not  allow  them  to  keep  the  fund  in  their 
possession ;  but  the  Court  will  nevertheless  ultimately  place  them  in 
the  same  position  as  if  they  had  kept  it  in  their  hands.  K  an  exe- 
cutor says,  '*  I  have  paid  so  much  money  in  satisfaction  of  debts," 
he  is  not  charged  with  it,  or,  if  he  is  charged  with  it,  he  is  allowed 
it  in  bis  discharge ;  but  the  Court  does  not  give  the  same  effect  to 
the  allegation,  ^*  I  have  retained  so  much  for  my  own  debt."  The 
rule  is  to  consider  the  executor  as  having  a  right  to  retain  in  a  due 
course  of  administration ;  but  the  Court  says  until  the  accounts  are 
taken  it  cannot  see  that  the  right  of  retainer  will  exist.  When  the 
Court  has  determined  that  there  is  no  creditor  of  a  higher  degree 
than  the  executor,  he  must  be  remitted  to  his  original  position,  to 
which  the  right  of  retainer  was  incident ;  and  he  is  entitled  to  retain 
bis  debt  in  preference  to  the  costs  of  administering  the  fund,  for  to 
that  extent  he  is  in  the  same  situation  as  a  creditor  whose  debt  was 
paid  before  the  suit,  and  who  cannot  therefore  be  afterwards  affected 
by  the  costs  of  administration.  Chissum  v.  Deweg  decided  this  very 
point,  and  I  shall  follow  that  authority.  The  proceeds  of  the  mortga- 
ged premises  being  paid  to  the  Plaintiff,  the  executors  will  then  retain 
their  debt  out  of  the  general  assets  ;  and  the  residue  will  next  be 
subject  to  the  costs.    Bennett  v.  Oi>%ng  expresses  the  rule,  as  to 
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the  order  ia  ^hioh  the  costs  are  to  be  paid.  The  executors  will  first 
have  their  costs,  for  the  Court  will  not  take  the  fund  out  of  their 
hands  until  they  are  paid.  The  Plaintiff,  who  stands  in  the  situa- 
tion of  mortgagee,  is  the  party  whose  costs  are  then  to  be  provided 

for.  He  claims  paramount  to  the  owner  of  the  estate, 
[  •412  ]     and  the  other  Defendants  claim  under  the  owner ;  and  'the 

latter  are  therefore  entitled  to  their  costs  only  after  satis- 
action  of  the  prior  charges  upon  the  estate. 


And  this  cause  coming  on  this  present  day  to  bo  hcftrd,  &c,  for  further  directions, 
4e ,  This  Court  doth  order  that  the  sum  of  1 15/.  17«.  7d,f  cash  in  tlio  bank  placed 
to  the  credit  of  tliis  cause,  and  being  the  purchase-money  arising  from  the  sale  of  the 
premises  mortgaged  to  the  plaintiff  as  in  the  report  mentioned,  be  paid  to  the  Plain- 
tiff T^ontaf  Ttppiug  in  and  towards  payment  of  the  sum  of  127/.  7«.  U,  found  duo 
to  the  Plaintiff  by  the  said  report,  for  principal  and  interest  on  his  mortgage.  And 
this  Court  doth  declare  the  Defendants,  Henrtf  Power  and  John  Archer^  the  executors, 
entitled  to  retain  the  sum  of  129/.  \dt»  Sd,,  and  27/.,  respectively  mentioned  in  the  said 
report,  as  due  to  the  said  Defendants  respectively  from  the  estate  of  the  testator  in  the 
pleadings  of  this  cause  named  out  of  the  balance  received  by  tliem  on  account  of  the 
personal  estate  of  the  said  testator.  And  it  appearing  by  the  said  report  that  the  sum 
paid  by  the  said  Defendants,  including  the  sums  so  retained  as  aforesaid  on  account 
of  the  said  personal  estate,  exceeds  the  sum  found  due  from  them  on  balance  of  the 
said  account  by  the  sum  of  65/.  It  8</.,  It  is  ordered  that  the  said  Defendants  lie  at 
liberty  to  retain  such  balance  c  f  55/.  U.  8c/.,  out  of  the  sum  of  237/.  U«.  1  le/.,  appearing 
by  the  said  report  to  have  been  paid  to  the  said  Defendants  from  the  sale  of  the  other 
real  estate  of  the  said  testator.  And  it  is  ordered  that  the  said  Defendants,  Biairy 
Power  and  John  Archer  do  pay  the  sum  of  182/.  13s.  Sc/.,  residue  of  the  said  237/. 
14s.  1  Id.,  into  the  bank  to  the  credit  of  this  cause.  And  this  Court  doth  declare 
that  the  Defendants,  Uenry  Power  and  John  Archer^  the  executors,  are  entitled 
to  be  paid  their  costs  of  this  suit,  in  priority  of  all  other  charges  on  the  said 
teslHtor's  real  and  personal  estates,  otifer  than  that  included  in  the  said  roorl- 
gngc  to  tlie  Plaintiff  as  aforesaid  And  this  Court  doth  declare  the  Plaintiff^s  costs 
of  this  suit  are  the  next  charge  tlicrcon.  And  it  is  ordered  that  it  be  referred 
to  tlie  Master,  to  whom  this  cause  is  referred,  to  tax  the  Defendants,  the  executors, 
and  the  Plaintiff  respectively  their  costs  of  this  suit, — the  costs  of  the  said  Defendants 
as  between  solicitor  and  client.  And  out  of  the  sum  of  182/.  IPs.  8</ ,  when  so  paid 
into  the  bank  as  aforesaid,  it  is  ordered  that  the  said  costs  of  the  said  Defendants 
when  taxed,  be  paid  to  &e.  their  solicitor  ;  and  out  of  the  residue  of  the  said  sum  of 
ld2/.  ISs.  3d,  the  amount  to  bo  rerifiedby  affidavit,  it  is  ordered  that  the  costs  of  die 
Plaintiff  be  paid  to,  &c.,  his  solicitor ;  and,  if  .not  sufficient,  it  is  ordered  that  the  said 
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rcsidae  be  applied,  so  far  as  tho  lame  will  extend,  in  payment  of  the  said  costs  of  tbo 
riaintiff;  and,  if  the  said  Master  shall  find  that  there  will  be  any  residao  of  the  said 
snm  of  182/.  13«.  3</.,  aAer  paying  the  said  costs  of  the  said  Defendants 
and  Plaintiff,  it  is  ^ordered  that  he  do  tax  tlic  costs  of  the  otlicr  Pc-  [  *4I3  ] 
fendants ;  tho  whole  arooant  to  be  ccrtifled  by  the  Alaster.  And  it  is  or- 
dered, that  the  same  bo  paid  out  of  such  residao  in  manner  following  :— the  costs  of 
the  I>cfcndanu,  £/aa&e£A  Poioer,  JV.  T.  Poaer^  <S.  J/m  and  A/artoime,  his  wife,  M. 
Power,  A.  Pvicer,  J,  Power,  E.  Power,  S.  Power,  and  L.  Power^  to  &c.,  their  solicitor 
and  tho  costs  of  tho  other  Defendants  to  &e.,  their  solicitor  ;  but  in  case  the  said 
fund  shall  not  be  sufficient,  it  is  ordered  that  tho  said  eosts  bo  paid  thereout,  as  far 
as  the  same  will  extend,  as  tho  said  Master  shall  certify.  And  it  is  ordered,  that  tho 
Plaintiflf  do  pay  to  Mr.  Joteph  Price,  the  purchaser,  his  cost,  to  be  taxed  by  the  said 
Master  in  case  tho  parties  differ;  and  it  is  ordered,  tliat  the  same  be  added  to  his 
own  costs  herein-before  directed  to  be  taxed  and  paid,  and  for  the  purposes  aforesaid 
the  said  accountant  general  &c.  And  this  Court  doth  declare,  that,  in  cose  there 
should  be  any  surplus  arising  from  the  said  real  and  personal  estate  of  the  said  tes* 
tator,  the  same  is  to  be  applied,  after  satisfying  tho  said  costs  as  hereinbefore  directed. 
In  payment  of  what  shall  remain  due  to  the  Plaintiflf  ond  all  other  tho  creditors  of 
tho  said  testator  according  to  their  priorities.  Account  to  be  continued.  Further 
directions  and  subsequent  costs  rcserred     Liberty  to  apply. 


Dyson  v.  Morris. 

February,  14,  23.    Bfarch,  9. 

The  mortgagee  of  a  real  estate  made  a  farther  adTsnce,  and  took,  as  security  for  the 
same,  a  further  chai*ge  upon  the  mortgaged  premises ;  the  covenant  of  the  mort* 
gigor  fi>r  payment,  and  an  assignment  of  a  policy  of  assurance  on  tho  life  of  the 
mortgagor,  upon  trust  to  receive  the  monies  to  become  payable  on  the  policy,  and 
thereout  first  to  pay  the  expenses  of  the  trust,  then  to  apply  the  residue  towanis 
payment  of  the  mortgage  debt,  or  so  much  thereof  as  should  remain  doe,  and  sub- 
ject thereto  upon  trust  for  the  mortgagor.  Upon  the  bill  of  tho  mortgagee,  pray* 
ing  a  sale  of  the  policy,  and  payment  by  the  mortgagor  of  so  much  of  the  debt  as 
the  proceeds  of  tho  sale  should  be  insufficient  to  pay,  or  in  default  that  the  moit- 
gagor  might  be  foreclosed  :— 

SJdt  that  the  mortgagee  was  entitled  only  to  tho  usaal  decree  for  payment  or  fore- 
closure of  the  real  estate,  and  not  to  a  decree  for  the  sale.of  the  policy ;  but  that 
he  was  entitled  to  retain  the  policy  upon  the  terms  of  the  trust,  notwithstanding 
the  foreclosure  of  tho  real  estate. 

▲  party,  named  as  Defendant  to  tho  bill,  may,  with  the  consent  of  the  PlaintiflT  only 
appear  at  the  hearing  of  the  cause,  and  be  bound  by  the  decree,  although  such 
party  has  not  been  served  with  the  sobpcsna  to  appear,  or  has  not  appeared  in  the 
suit;  but  a  person,  who  has  not  been  named  as  a  Defendant  to  the  bill,  cannot  ap- 
pear at  the  hearing  without  the  oonsent  of  all  the  parties  to  the  cause. 
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An  allegation  that  A.,  B.,  and  C.  were  named  executors,  and  that  A.  and  B.  proyed 
the  will  and  are  the  personal  representatives  of  the  testator,  may  be  proved  by  the 
prodoctton  of  the  probate ;  and,  in  the  absence  of  any  denial  of  that  fact  by  the 
answers,  or  any  avermeDt  that  C.  also  proved,  C.  is  not  a  necessary  party  to  the 
suit. 

Observations  on  the  cases  in  which  Defendants  to  an  original  bill  should  be  made 
Defendants  to  a  supplemental  bill. [I] 

The  Defendant,  Thomas  Brooke  M!?m«,inl819,demi8- 
[  ^414  ]  ed  the  Broctdish  Hall  estate,  in  Norfolk,  to  the  ♦Plaintiff, 
for  the  term  of  1000  years,  by  way  of  mortgage  for  secur- 
ing 5000Z.  and  interest.  In  1823,  Morris  appointed  and  demised 
the  Shimpling  estate  in  the  same  county  to  Edgar  Taylor^  for  the 
residue  of  a  term  of  1000  years,  in  trust  for  the  Plaintiff,  by  way 
of  mortgage  for  securing  the  said  5000/.  and  a  further  sum  of 
1000?.,  making  together  6000/.  and  interest.  By  an  indenture, 
dated  the  6th  of  April,  1826,  Morris  charged  the  mortgaged  estates 
with  a  further  sum  of  3350/.,  advanced  by  the  Plaintiff,  and  in- 
terest thereon ;  and,  by  the  same  indenture,  reciting,  that,  by  a 
certain. instrument  or  policy  of  assurance,  the  Corporation  of  th^ 
Amicable  Society  were  bound  to  pay  to  the  executors,  administra- 
tors, or  assigns  of  Morris  such  a  proportion  or  share  of  the  joint 
stock  and  fund  of  the  society  as  should  become  due  upon  the  death 
of  Morris^  according  to  the  charters  and  bye-laws  of  the  society, 
Morris  bargained,  sold,  assigned,  transferred,  and  set  over  unto  the 
Plaintiff,  his  executors,  administrators,  and  assigns,  all  the  said  in- 
strument or  policy  of  assurance,  and  all  monies  which  should  be- 
come payable  under  or  by  virtue  of  the  same,  and  all  benefit  and 
advantage  thereof,  to  have,  hold,  receive,  take,  and  enjoy  the  said 
instrument  or  policy,  and  monies,  unto  the  Plaintiff,  his  executors, 
administrators,  and  assigns  from  thenceforth  absolutely,  with  full 

[I]  One  of  several  co-plaintiffs  mortgaged  his  interest  and  became  insolvent 
pending  the  suit.  A  supplemental  bill  was  filed  bj  the  other  co*plaintiffs  and  the 
mortgagee  and  provisional  assignee  alone.  It  was  held  that  the  defendants  in  the 
original  suit  who  were  accounting  parties  as  yet  to  have  been  made  parties  to  the 
supplemental  soit.  Feary  v,  Stephenson.  1  Beavan,  43.  See  comment  of  Vice 
Chancellor  on  this  case.  Jones  v.  Howell,  2  Hare,  341  850.  See  also  10  Sim. 
^9.n.  1. 
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power  to  demand,  recover  and  receive  the  said  monies,  and  to  en- 
force, receive,  and  take  the  full  benefit  of  the  said  instrument  or 
policy ;  but,  nevertheless,  upon  trust,  that  the  Plaintiff  should  ob- 
tain  payment  and  receive  the  monies  which  should  become  payable 
under  or  by  virtue  of  the  said  instrument  or  policy,  when  and  as  the 
same  respectively  should  become  due  and  payable,  and  thereout 
should  first  retain  the  expenses  of  the  trust,  and  then  apply  the  re- 
Bidue  towards  the  payment  of  the  6000L,  and  33502.  and 
interest,  or  so  much  thereof  as  should  then  remain  *un-  [  *415  ] 
paid,  and  subject  thereto,  to  stand  possessed  of  the  said 
policy  of  assurance,  monies,  and  premises,  upon  trust  for  Marriiy 
bis  executor,  administrators,  and  assigns.  Morris  by  the  same  deed 
covenanted  to  pay  the  3350Z.  and  interest ;  and  declared  and  ap- 
pointed that  Edgar  Taylor^  in  whom  the  said  residue  of  the  term 
of  1000  years  in  the  Shimpling  estate  was  vested,  and  Harry 
Browne^  in  whom  the  residue  of  another  term  of  1000  years  in  the 
same  premises  was  vested,  should  respectively  stand  possessed  of 
such  terms  and  premises,  upon  trust  for  securing  the  6000/.  and 
33502.  and  interest,  and  subject  thereto  in  trust  for  Morris^  his  heirs, 
and  assigns. 

The  whole  principal  sums,  and  some  interest  being  unpaid,  the 
Plaintiff,  in  1839,  filed  his  bill,  stating  the  said  mortgages,  and  that 
the  said  mortgage  monies  were  part  of  the  banking  capital  of  the 
Plaintiff  and  his  late  partners,  Meadows  Taylor  and  Harry  Browne : 
that  Harry  Browne  retired  from  the  partnership  in  1880,  and  as- 
signed his  interest  in  the  said  securities  to  the  Plaintiff  and  Meadows 
Taylor;  and  that  Harry  Browne  afterwards  died,  haying,  by  his 
will,  appointed  Henry  Browne,  Edward  Browne,  and  Mary  Anne 
Browne,  executors  and  executrix  thereof ;  and  that  Henry  Browne 
and  Mary  Anne  Browne  proved  the  said  will  and  thereby  became 
and  were  the  legal  personal  representatives  of  Harry  Browne* 
The  bill  also  stated  that  Meadows  Taylor  had  since  died,  and  had, 
by  his  will,  appointed  the  Plaintiff  and  T.  L.  Taylor ,  M.  Taylor, 
taii  Elizabeth  Taylor,  executors  and  executrix  thereof;  and  that 
the  will  was  proved  by  the  Plaintiff  and  T.  L.  Taylor,  who  thereby 
became  and  were  the  legal  personal  representatives  of  Meadowi 
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Taylor.  The  bill  stated,  that  upon  the  death  of  Meadown  Tayhr^ 
the  Plaintiff  alone  became  interested  in  the  said  mortgage 
[  MIG  ]  securities  ;  and  it  prayed  an  'account  and  pajment  by 
the  Defendant  Morris  of  what  was  due  to  the  PlaintiflT 
in  respect  thereof,  or  in  default  of  such  payment,  that  the  policy  of 
assurance  might  be  sold,  and  the  money  arising  by  the  sale  applied 
in  satisfaction  of  the  Plaintiff's  debt ;  a;nd,  in  case  it  should  be  in* 
sufficient  for  that  purpose,  then  that  the  Defendant  Mnri$  might 
pay  what  should  remain  due  to  the  Plaintiff,  or  in  default  thereof, 
be  foreclosed.  Or,  if  tho  Court  should  be  of  opinion  that  the  said 
mortgaged  premises  ought  to  bo  sold  to  raiae  and  pay  what  should 
be  found  due  to  the  Plaintiff,  then  that  the  same  might  be  sold  ac. 
cordingly.  Jlenry  Browne^  Mary  Anne  Browne^  and  T.  L,  Taylor 
were  also  Defendants  to  the  original  bill ;  and  the  personal  repre* 
sentatives  of  Edgar  Taylor^  who  was  dead,  were  alone  made  De- 
fendants by  supplemental  bill. 

No  material  question  was  raised  by  the  defence,  except  as  to  tho 

amount  of  principal  monies  and  interest,  for  which  •  the  mortgages 
ought  to  stand  as  security.  T  L.  Taylor  admitted  that  the  whole 
mortgage  monies  belonged  to  the  Plaintiff,  and,  as  executor  of 
Meadowi  Taylor,  he  disclaimed.     At  the  hearing. — 

Mr.  Sutton  Sharpe  and  Mr.  Soft,  for  the  Plaintiff,  asked  for  the 
decree  according  to  the  first  alternative  of  the  prayer  of  the  bill. 

Mr.  Temple  and  Mr.  Sidthottom,  for  the  Defendant,  Morrii,  in- 
sisted, first,  that  the  bill  was  defective  for  want  of  parties. — 1.  The 
representatives  of  Edgar  Taylor^  in  whom  the  residue  of  the  term 
was  vested,  were  not  parties  to  the  original  bill ;  and  though  it  was 
said  that  they  were  made  parties  to  the  suit,  being  brought  before 

the  Court  by  a  supplemental  bill ;  yet,  inasmuch  as  the 
I  *417  ]    Defendants  to  the  original  bill  were  not  parties  *to  the 

supplemental  bill,  they  could  have  no  knowledge  of  that' 
suit,  or  of  its  object ;  and,  therefore,  the  defect  of  parties,  so  far 
as  the  original  Defendants  were  concerned,  was  not  removed  by  the 
supplemental  suit.     2.  Edward  Browne^  one  of  the  executors  of 
Harry  Btawu^  was  not  a  party,  and  (here  was  no  statement  thai 
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Edward  did  not  prove  the  will,  or  that  the  other  executors  alone 
proved  it.^  3.  M.  Taylor  and  JSlizabeth  Tat/lor,  two  of  the  execu- 
tors of  Meadows  Taylor^  were  not  parties ;  and  the  bill,  in  their 
cases  also,  omitted  to  state  that  they  did  not  prove  the  will,  or  that 
the  will  was  proved  by  the  other  executors  alone.  Secondly,  the 
mortgaged  estates,  and  the  policy  of  assurance,  are  contemporane- 
ous securities.  The  Plaintiff  is  not  entitled  to  a  decree  for  fore-* 
closing  the  estates,  and  still  to  retain  the  policy.  Nor  is  a  sale  of 
the  policy  within  the  trusts  upon  which  it  was  assigned :  that  trust 

3*  I  limited  to  receiving  ^'  the  monies  which  shall  become  payable  un-  • 
er  and  by  virtue  of  the  policy  ;"  it  is  a  trust  necessarily  to  be  exe- 
cuted  when  these  monies  shall  be  actually  payable,  and  there  is 
nothing  which  enables  the  Plaintiff  to  anticipate  the  benefit  he  is 
to  derive  under  it  by  a  sale  of  the  policy  :  the  Plaintiff  might  sell 
the  interest,  if  any,  which  he  himself  takes  under  the  trust,  without 
affecting  the  interest  of  Morris  in  the  policy ;  but  for  a  sale  to  this 
extent  he  does  not  need  the  aid  of  the  Court. 

Mr.  Sharpej  in  reply. 

As  to  parties.    1.   .The  representatives  of  Edgar  Taylor  are  , 
properly  before  the  Court  for  all  the  purposes  of  the  suit ;  for  what 
are  the  purposes  of  the  suit  ? — only  that  the  Defendant,  Morris, 
might  pay  the  debt  or  be  foreclosed ;  and,  if  he  should  pay,  then 
that  the  Court  mightgivehim  a  complete  reconveyance  of 
the  mortgaged  premises :  and  this  the  frame  of  the  *suit    [  M18  ] 
enables  the  Court  to  do.    But,  omitting  the  supplemental 
bill,  the  absence  of  these  parties,  who  are  only  trustees  to  convey 
as  the  Plaintiff  shall  direct,  will  be  supplied  by  their  appearance  at 
the  hearing,  with  the  consent  of  the  Plaintiff,  and  their  submission 
to  be  bound  by  the  'decree.    2.   8.  The  averment  that  certain  par- 
ties, who  are  before  the  Court,  were  appointed  executors,  and  proved 
the  will,  and  are  the  legal  personal  representatives  of  a  deceased 
person,  is  sufficient  prim^  facie,  at  least,  to  shew  that  the  estate  of 
that  person  is  properly  represented  in  the  suit ;  and  the  additional 
averment,  that  certain  persons  were  named  executors,  does  not  of 
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necessity  raise  the  inference  that  those  persons  are  the  represe  nta- 
tires,  for  other  facts  must  combine  to  constitute  that  character. 

As  to  the  relief  to  be  given  in  respect  of  the  policy  of  assurance ; 
— the  deed  of  1826  must  be  taken  as  an  instrument,  the  entire  ob- 
ject of  the  making  of  which  wap  to  secure  payment  to  the  Plaintiff 
of  the  mortgage  money.  The  trust,  as  well  as  the  whole  mortgage 
deeds,  must  be  construed  with  reference  to  that  intent ;  and  to  con- 
strue these  instruments,  as  postponing  the  time  when  the  Plaintiff 
.may  recover  payment  of  the  mortgage  money,  until  the  death  of  the 
mortgagor,'  would  be  unreasonable :  this,  however,  would  be  tift 
effect  of  the  construction  which  is  contended  for.  Nor  would  it  be 
less  unreasonable  to  hold  that  the  Plaintiff  may  not  enforce  one  of 
his  securities  without  giving  up  the  other,  which  is  collateral. 

The  following  cases  were  cited  on  the  question  of  parties : — Capd' 
Y.  Butler  (a)^Boz<m  v.  £olland(h)f  White  v.  Hall  ((?), 
OrsenwoodY.  Atkinson  (i),  Attomeif-Oeneral  •v.  Pear-     [  •419  J 
ion  (e).  Munch  v.    Cocker  ell  (/),  Feary  v.  Stephenson 
(^),  Semple  v.  Price  (K).     On  the  other  points,  Perry  v.  Barker 
(i),  Parker  v.  n6u$efield(k)j  Mellor  v.    Wood(J)^  Thorpe  v. 
Qartside  (m),  Seton  on  Decrees^  p.  180. 

The  Vicb-Chancellor  : — 

Two  objections  have  been  taken  at  bar  to  the  state  of  the  plead- 
mgs  in  this  cause.  First,  it  was  said  that  the  defect  in  the  ori^o- 
al  bill,  in  omitting  Edgar  Taylor^  or  his  representatives,  as  parties, 
was  not  cured  by  the  supplemental  bill  against  such  representatives 
only ;  and  that  the  mortgagor,  at  least,  was  a  necessary  party  to 
that  supplemental  bill,  in  order  to  render  the  frame  of  the  suit 
complete. 

It  was  suggested  in  argument,' that  even  admitting  there  was  on 

(a)  S  Sim.  &  St  457.  (6)  1  Rnss.  &  MyL  69.       \c)  Id.  S8^ 

(d)  6  Sim.  419.  (e)  7  Sim.  S90.  (/)  8  Sim.  219. 

{g)  1  Bear.  42.  (H)  lo  Sim.  238. 

(0  8  Ves.  627 ;  S.  C.  18.  Ves.  198.  (fc)  2MyL  &  K.  419. 

(Z)  1  Keen,  16.  (m)  2  T.  &  ColL  780. 
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the  pleadings  a  defecfc,  occasioned  by  the  absence  of  the  representa- 
tives  of  Edgar  Taylar\  that  defect  was  supplied  by  their  appear- 
ance and  consent  to  be  bound  by  the  decree  ;  snd  that  then  the  ob- 
jection taken  to  the  frame  of  the  supplemental  bill,  if  valid,  would 
resolre  itself  into  a  question  of  costs.     Upon  referring  to  the  au- 
thorities, I  doubt  whether  that  course  would  be  regular  in  this  case. 
The  practice,  as  I  collect  it  from  the  decided  cases,  is,*that  if  a  per. 
son  is  named  as  a  party  to  a  bill,  and  has  not  appeared,  or  not  eyea 
been  served  with  a  subpoena  to  appear,  the  Gourt  will,  with  the 
Plaintiff's  consent,  permit  such  party  to  appear  at  the 
hearing,  *and  become  a  party  to  the  decree  by  submitting     [  *420  ] 
to  be  bound  by  it.     Capel  v.  Butler  (a),  Attorney- G-en- 
eralr.  Person  (li).    Banister  y.    Way(c).    But  where  the  party, 
who  appears  at  the  hearing  and  offers  to  be  bound  by  the  decree,  is 
sot  named  as  a  party  to  the  bill,  the  Gourt  will  not,  unless  with  the 
consent  of  all  the  parties  to  the  cause,  permit  him  to  become  a  party 
to  the  decree.     Bozonv.  BoUond(d)j  Attorney- Q-eneral  y.  Pear- 
son.    The  report  of  the  case  of  White  v.  Hall  (e)  does  not  shew 
what  the  state  of  the  record  was,  but  that  case  is  clearly  distinguish- 
able from  that  which  I  am  now  considering.    And  I  am  satisfied 
that  the  oases  which  I  have  cited  correctiy  represent  the  practice  of 
the  Gourt,  although  I  am  informed  that  the  practice  has  been  relaxed 
in  some  late  instances. 

The  question  then  is,  whether  the  mortgagor  ought  to  have  been 
made  a  party  to  the  supplemental  bill.  I  do  not  mean  to  decide 
any  general  proposition  with  respect  to  the  cases  which  require  that 
the  defendants  to  an  original  bill  should  be  parties  to  a  supplemental 
bill.  If  compelled,  which  I  am  not,  to  express  an  opinion  upon  that 
point,  I  should  rather  incline  to  say  that  the  cases  in  which  the  par- 
ties to  the  original  bill  were  necessary  parties  to  a  supplemental  bill 
were  those  in  which  the  interests  of  the  ori^nal  defendants  requir- 
ed that  such  new  parties  should  be  before  the  Gourt,  and  that  the 
cases  in  which  the  parties  to  the  original  bill  were  not  necessary 

(a)  8  Sim.  &  Stu.  457.  (6)  7  Sim.  802.  (c)  2  Dick.  686. 

{d)  1  Bum.  ft  Myl.  69.  («)  Id.  332. 
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parties  to  the  supplemental  bill  were  those  in  which  the  new  parties 
are  brought  before  the  Court  in  respect  of  the  interest  of  the  Plain- 
tiff, or  of  the  new  defendants.  It  is  sufficient,  however, 
[  •421  ]  in  this  case,  to  say  that  the  decision  in  Greenwood  *v. 
Atkinson  (a),  which  was  come  to  after  argument,  was 
followed  in  the  Attomet/' General  v.  Pearson j  in  Semple  v.  Price 
(h)j  and  was  not  dissapproved  of  by  Lord  Langdale  in  Ftary  v. 
Stephenson  {c).  Upon  these  cases,  I  observe  only  that  the  practice 
which  they  establish  cannot  possibly  work  injustice  in  this  case. 
The  original  and  supplemental  causes  are  heard  together.  The 
mortgagor  has  a  right  to  insist  that  the  decree  shall  provide  for  the 
reconveyance  of  the  estate  upon  payment  of  the  mortgage  money, 
and  it  is  only  for  the  purpose  of  such  reconveyance,  that  the  ex- 
ecutors of  Edgar  Taylor  are  necessary  parties  to  the  cause.  If 
the  Court  cannot  by  means  of  the  original  or  supplemental  bill 
make  such  a  decree  as  the  mortgagor  is  entitled  to,  the  suit  must 
fail ;  but  if  the  original  and  supplemental  bill  do  enable  the  Court 
to  make  the  decree  to  which  the  mortgagor  has  a  right,  it  is  obvi- 
ous, that  he  has  no  reason  to  complain  of  the  form  of  the  record* 
In  this  case,  the  executors  of  Edgar  Taglor  are  brought  before  the 
Court,  and  are  willing  to  do  all  which  the  exigencies  of  the  decree 
may  require,  and  the  ground  of  objection,  except  as  a  matter  of 
form,  ceases  to  exist. 

The  second  objection  was,  that  it  did  not  appear  that  the  estates 
of  Henry  Brown  and  Meadows  Taylor  were  truly  represented  upon 
the  record.  The  bill  alleges  that  they  appointed  certain  persons  as 
their  respective  executors,  and  that  some  of  those  persons,  who  alone 
are  parties,  proved  the  wills  under  which  they  were  respectively 
appointed,  and  that  they  are  the  legal  personal  representatives  of 
their  testators :  but  the  bill  does  not  allege  that  the  other  persons 
who  were  named  executors  did  not  prove.  I  have  no 
[  *422  ]  reason  to  alter  the  ^opinion  which  I  before  expressed,  as 
to  this  point.  If  the  bill  had  alleged  in  terms  that  the 
persons  who  in  each  case  are  said  to  have  proved  the  will,  had  alone 
proved  it,  the  production  of  the  probate  in  each  case  would  have  sup* 

(a)  5  Sim.  419.  {h)  10  Sim.  238.  (c)  1  Bear.  42. 
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ported  the  allegation.  I  think  the  allegation,  as  it  stands,  will  admit 
the  same  proof,  and  that  such  proof  is  sufficient,  especially  where  the 
truth  of  the  case  might  so  easily  be  ascertained,  and  there  is  no  sug- 
gestion  that  the  facts  are  otherwise  than  the  bill  suggests. 

I  come,  therefore,  to  the  substantial  question  in  the  cause, — ^what 
decree  is  to  be  made  in  respect  of  the  policy  of  assurance  ? — a  ques- 
tion upon  which  I  have  felt  the  greatest  difficulty  in  forming  an  opin- 
ion, and  respecting  which,  therefore,  I  think  it  right  fully  to  explain 
the  grounds  of  my  judgment. 

Looking  at  the  real  estate  alone,  there  is  no  question  as  to  the 
decree  I  should  make,  if  that  were  the  Plaintiff's  only  security.  The 
decree  would  be  the  ordinary  decree  in  a  foreclosure  suit. 

Again,  if  the  subject  of  that  suit  were  stock,  or  personal  chattels 
alone,  the  decree  to  be  made  would,  I  conceive,  be  equally  a  matter 
of  course.  There  can,  I  apprehend,  be  no  doubt  that  in  a  case  of  a 
mortgage  of  stock  (a),  and  in  the  case  of  a  mortgage  of  personal 
chattels,  (JKemp  ?.  WestSrooh  (5)),  the  remedy  of  the  mortgagee 
would  be  by  sale.  And  I  apprehend,  a  right  to  the  same  kind  df 
relief  would  exist  in  equity  in  the  case  of  a  simple  assignment  of  a 
policy  of  assurance  (e). 

*Again,  in  the  case  of  a  mortgagee,  whose  security  was 
composed  both  of  land  and  stock,  or  personal  chattels,  [  423  ] 
or  a  policy  simply  assigned  as  a  security,  I  should  proba- 
bly experience  little  difficulty  as  to  the  decree  to  which  the  mortga- 
gee would  be  entitled.  In  the  case  of  securities  so  constituted,  the 
course  usually  recommended  out  of  Court  to  a  mortgagee  is,  first  to 
realize  his  collateral  securities,  and  then  to  proceed  to  foreclose  the 
mortgage  for  so  much  of  his  debt  as  the  collateral  securities  may  nofc 
satisfy.  A  decree  in  that  form  would  therefore  follow  the  course  usual- 
ly pursued  out  of  Court,  and  it  is  the  form  which  the  justice  of  the 

(a\  Coote  oa  Mortgages,  pp.  362,  607,  2nd  edit  Powell  on  Mortgages,  edition 
bjr  Coventry,  Vol.  2,  p.  1066. 

(h)  Belt's  Sap.  to  Yes.  sen.  141. 

(e)  Dynean  v.  Chamberlain,  11  Sim.  128,  Y.  C.  30th  April ;  64th  Jaly,  1841,  not 
reported*  on  the  form  of  the  decree. 


424  CASES  IN  OHANCEBT. 

I842.-^D790ii  ▼.  Morrit. 

case  manifestly  requires  ;  for  it  is  only  by  first  realimg  his  collateral 
securities,  and  tfterwards  proceeding  to  foreclose  the  mortgage,  that 
a  mortgagee  can  get  a  valid  decree  of  foreclosure  without  foregoing 
the  benefit  of  the  collateral  securities,  which  he  cannot,  as  a  matter 
of  course,  be  required  to  do. 

The  difficulty  I  have  experienced  has  been  in  applying  the  preced- 
ing principles  to  the  particular  case  before  me.  And  this  difficulty 
arises  from  the  particular  form  of  the  instrument  of  assignment  in 
this  case.  By  that  instrument,  the  policy  itself,  and  the  monies  to 
be  received  under  it,  are  assigned  to  the  Plaintiff  absolutely  in  the 
largest  possible  terms ;  but  only  upon  trnst  to  receive  the  monies  to 
become  due  and  payable  under  the  policy;  No  power  of  sale  is 
contained  in  the  assignment ;  and  the  mortgagor  contends  that,  how- 
ever large  may  be  the  terms  of  the  assignment  of  the  policy,  the 
trust  declared  upon  it  is  the  true  measure  of  the  mortgagee's  inter- 
est in  it,  in  this  Court,  in  which  alone  the  assignment  is  operative. 
The  mortgagor  contends,  in  effect,  that  the  mortgagee  has  a  sdght  to 
make  the  policy  available  in  the  manner  and  form  pointed  out  by  the 
trust  and  not  otherwise,  and  that  by  the  terms  of  the 
[  424  ]  *trust,  bis  interest  is  limited  to  a  right  to  receive  the  mon- 
ies after  the  death  of  the  assured,  excluding  a  right  to 
have  the  policy  sold.  And  if  the  assignment  of  the  policy  stood 
alone,  it  would  perhaps  be  difficult  to  deny  the  force  of  tlus  argu- 
ment. But  in  determining  the  effect  to  be  given  to  that  assignment, 
not  standing  alone,  but  in  conjunction  with  a  mortgage  of  land  which 
carried  with  it  a  certain  well-defined  right,  namely,  a  right  of  fore- 
closure, the  first  observation  which  arises  is  this, — ^that  unless  the 
policy  is  now  to  bo  sold,  it  is  impossible  for  the  plidntiff  to  obtain  a 
valid  decree  of  foreclosure,  without  giving  up  the  benefit  of  the  poli- 
cy. If  the  policy  is  not  now  to  be  sold,  the  Plaintiff  must  either 
give  up  his  right  to  a  valid  decree  of  foreclosure,  or  ^ve  up  the  poli- 
cy. One  test,  therefore,  by  which  the*  rights  of  the  parties  may 
safely  be  tried  is,  by  ascertaining  whether,  according  to  the  true  con- 
struction of  the  deed  of  April,  1826,  it  was  not  intended  that  the 
Pliuntiff  should  have  a  right  immediately  or  at  any  time  to  demand 


CASES  IN  CHANCEBY.  426 


1842^— Dyion  t.  Monris. 


and  •nforce  paycneot  of  his  debt,  withoat  abandomng  the  secarities, 
or  any  part  of  the  secarities  he  held  for  that  debt  at  the  time  the 
policy  was  assigned.  Now  there  certainly  are  strong  grounds  for 
contendmg,  that  the  deed  of  April,  1826,  with  the  exception  o(  the 
trost  as  to  the  policy,  shews  that  this  was  the  intention  of  the  parties. 
At  the  time  of  executing  that  deed,  the.  mortgagee  had  an  andoabt- 
ed  right  to  foreclose  his  existing  mortgages.  The  deed  recites  an 
agreement  by  the  plaintiff  to  make  a  farther  adrance  of  3350/.  upoa 
the  terms  of  having  the  same  secured,  first,  by  a  farther  charge 
upon  the  mortgaged  lands,,  and,  secondly,  by  an  assignment  of  the 
policy,  and  of  the  monies  which  should  become  payable.  The  deed 
then  creates  the  further  charge  upon  the  lands,— declares  that  the 
lands  shall  not  be  redeemable  without  payment  of  the  whole  mort* 
gage  debt,  and  assigns  the  policy ;  and  the  mortgagor 
^covenants  to  pay  the  money  then  advanced.  There  is  [  425  ] 
much  difficulty  in  spelling  out  of  this  transaction  an  inten- 
tion on  the  part  of  the  mortgagee  to  forego  his  right  of  foreclosare 
during  the  whole  life  of  the  mortgagor  (for  to  that  length  the  argu* 
ment  must  go),  or  otherwise  of  giving  up  the  benefit  of  the  policy, 
or  of  having  (as  it  may  be)  the  foreclosure  opened,  if  he  should  as- 
sert  his  right  to  the  benefit  of  the  policy  after  the  death  of  the  mort* 
gagor.  The  covenant  to  repay  the  advance  of  3350Z.,  made  at  the 
time  of  the  assignment,  is  evidence  that  the  parties  intended  that 
the  mortgagee  should  be  entitied  to  enforce  payment  of  his  debt,  at 
least  at  the  time  expressed  in  that  covenant ;  and  the  proviso,  that  the 
lands  shall  not  be  redeemed  nor  redeemable  at  law  or  in  equity  until 
payment  of  the  entire  mortgage  debt  of  98502.,  is  contemporaneous  ev* 
idenoe  that  the  mortgagee  was  to  retain  his  existing  mortgage  security 
unimpaired  by  the  transaction  of  April,  1826.  In  the  absence  of  ex- 
press words  to  shew  it,  I  have  great  difficulty  in  believing  that  it  could 
have  been  intended  that  any  part  of  the  security,  which  the  Plaintiff  had 
at  the  time  of  executing  the  deed  of  April,  1826,  should  be  forfeited 
or  impaired  by  the  act  of  enforcing  payment  of  his  debt  during  the 
life  of  the  mortgagor.  Nor  am  I  prepared  fully  to  admit,  that  the 
trusts  declared  concerning  the  policy  are  such  as,  necessarily  and 
incontrovertibly,  to  countervail  the  obvious  effect  of  the  deed  in  all 
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Other  respects.  If  the  declaration  of  trust  had  been  omitted,  the 
mortgagee  would,  in  my  view  of  the  case,  have  had  a  right  at  his 
own  election,  in  default  of  payment  of  the  mortgage  debt,  to  have 
had  ^e  policy  sold  in  the  lifetime  of  the  assured,  or  to  have*  receiv- 
ed the  money  payable  by  virtue  of  the  policy  after  his  death.  The 
trust  declared  is  confined  in  terms  to  the  latter  of  these  rights ;  andy 
as  I  have  already  said,  if  thd  deed  of  the  6th  of  April,  1826,  had 
related  only  to  the  policy,  *I  am  far  from  saying,  that 
[  426  ]  conclusive  weight  would  not  be  due  to  the  argument, 
which  requires  me  to  hold  tliat  the  expression  of  that 
trust  excludes  the  right  to  sell  the  policy.  But  such  an  implication, 
when  its  effect  upon  the  Plaintiff's  right  of  foreclosure  is  considered, 
is  not  by  any  means  necessary  or  conclusive.  I  may  observe,  also, 
although  I  do  not  lay  any  stress  upon  the  circumstance,  that,  in  the 
concluding  part  of  the  deed  in  which  the  mortgagor  appoints  a  term 
of  years  to  secure  the  advance  of  the  3350/.,  the  trusts  are  in  the 
same  form  as  those  declared  of^^the  policy ;  they  are,  ^^  in  the  first 
place,  for  better  and  more  effectually  securing,"  to  the  Plaintiff,  '^as 
well  the  payment  of  the  said  sum  of  8350/.  and  interest  as  of  the 
said  sum  of  6000!.,  and  subject  thereto  upon  trust"  for  the  mort- 
gagor, "  his  heirs  and  assigns. "  But  no  one  could  seriously  con- 
tend, that  this  ultimate  declaration  of  trust,  in  favour  of  the  mort- 
gagor, would  oblige  the  mortgagee  to  retain  the  lands  comprised  in 
the  term  in  specie,  if  the  nature  of  his  security  in  other  respects 
were  such  as  to  entitle  him  to  a  sale. 

In  this  conflict  of  evidence,  which  the  deed  of  April,  1826,  itself 
raises  as  to  the  real  intention  of  the  parties  to  it,  I  have  thought  it 
safest,  upon  the  whole,  to  ascertain  whether,  construing  the  deed 
according  to  the  letter,  the  mortgagee  could,  in  any  probable  state  of 
circumstances,  have  had  the  full  benefit  of  his  securities  in  the  speci. 
fie  manner  most  beneficial  to  him.-  Now,  if  the  mortgagor  had  died  at 
any  time  before  the  bill  was  filed,  or  even  before  the  decree,  the 
mortgagee  would  have  had  the  full  benefit  of  his  securities  in  the 
specinc  manner  most  beneficial  to  him.  He  might,  in  that  case, 
have  applied  the  proceeds  of  the  policy  in  reduction  of  his  dabt,  and 
taken  a  foreclosure  for  so  much  as  the  proceeds  of  the  policy 
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would  not  satisfy.  Finding,  then^that  the  deed,  construed  [  42T  ] 
according  to  its  letter,  might,  in  one  state  of  circumstances, 
have  a  sensible  operation,  I  have  thought  it  safer,  though  with  much 
hesitation,  to  abide  by  the  letter  of  the  deed  than  to  act  upon  a  con- 
viction to  which  that  letter  is  certainly,  in  some  decree,  opposed, — 
that  the  deed  of  April,  1826,  has  inadvertently  been  so  framed  as 
to  defeat  the  real  intention  of  the  parties  to  it. 

It  was  then  said,  for  the  mortgagor,  that  the  mortgagee,  taking  a 
decree  of  foreclosure,  must  give  up  the  policy  to  the  mortgagor. 
This  claim  I  have  no  hesitation  in  rejecting.  A  mortgagee,  fore- 
closing a  mortgage,  is  never  called  upon  to  give  up  his  bond,  or  re- 
lease the  mortgagor  from  his  covenants,  or  give  up  any  collateral 
securities  he  may  hold.  It  would  manifestly  be  unjust  that  he  should 
be  compelled  to  do  so.  The  estate,  which  is  his  at  law,  may  not  be 
worth  half  the  money  charged  upon  it ;  and  the  mortgagor,  by  keep- 
ing faith  with  the  mortgagee  in  paying  the  mortgage  debt,  may 
ward  off  the  foreclosure.  Nor  can  any  injury  be  done  to  the  mort- 
gagor by  the  mortgagee  retaining  his  collateral  securities,  because, 
if  the  estate  should,  in  fact,  be  worth  more  than  the  mortgage  money, 
a  court  of  equity  would  open  the  foreclosure,  if  the  collateral  secu- 
rities should  be  put  in  force,  and  the  justice  of  the  case  should  re- 
quire it :  Perry  v.  Barker  (ji), 

I  think  the  Plaintiff,  in  this  case,  must  take  the  usual  decree  of 
foreclosure,  retaining  the  policy  for  what  it  may  hereafter  be  made 
available. 

As  the  executors  of  Harry  Browne  are  before  the  Court 
in  the  character  of  termors,  and,  in  that  character,  *are  [  *428  ] 
necessary  parties  to  the  suit,  I  can  make  no  special  order 
as  to  their  costs.  I  think  the  Pl^ntiff  must  pay  the  costs  of  the 
exeootor  of  Meadows  Taylor.  Looking  at  the  statements  in  the 
bill,  I  cannot  understand  why  he  was  originally  made  a  party  to  the 
suit,  or  why  the  bill  should  not  be  dismissed  against  him  :  he  haSi 
moreover,  disclaimed  upon  the  record.  The  decree  must  be  made 
in  both  causes ;  but  the  Plsuntiff  must  pay  the  costs  of  the  sup- 
plemental  suit  up  to,  and  mcluding  the  filing  of,  the  supplemental 


(«)  8  Vefc  687 ;  S.  C.  18  Vefc  198. 
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bill.  The  coets  of  the  answer  to  that  bill,  and  the  costs  of  the  De- 
fendants to  it,  of  appearing  at  the  hearing,  would  equally  have  been 
occasioned  if  the  representatives  of  Edgar  Taylor  had  been  named 
as  parties  to  the  original  bill.  The  costs  of  the  snpplemental  smt, 
other  than  the  costs  of  the  bill,  should  follow  the  usual  course. 


^^4 


Gbben  v.  Habvet. 

1842 :  May  4,  9. 

The  testator  bequeathed  a  leasehold  house  and  premises,  with  the  furniture  and  plate 
to  his  SOD,  and  added,  **  and  should  he  die  without  heir  or  will,  the  profits  of  the 
said  house  to  be  equally  divided  between  all  mj  grandchildren,  by  the  consent  of 
his  mother  :*^^jffeld,  that  the  son  took  an  absolute  interest  in  the  house. 

This  suit  was  instituted  to  determine  the  construction  of  the  fol- 
lowing clause  in  the  will  of  B.  Oreeny  made  in  1819  : — 

*^  The  house,  No.  4,  in  the  Bojal  Crescent,  with  the  house  b 
Crescent-street,  with  the  coach-houses  and  stables  belonging  to  No. 
4, 1  give  and  bequeath  to  my  son  Richard^  with  all  the  household 
furniture,  plate,  &c.,  thereunto  belonging ;  should  he  die  without 
heir  or  will,  the  profits  of  the  said  No.  4  to  be  equally  divided  be- 
tween all  my  grandchildren  by  the  consent  of  his  mother." 

The  premises  comprised  in  this  gift  were  leasehold. 
[  *429  ]  Bichardj  the  son,  survived  the  testator,  and  died  *un- 
married,  and  intestate  ;  and  his  personal  representatives 
claimed  to  be  absolutely  entitled  to  the  property.  The  grand- 
'Children  of  the  testator  claimed  the  same  property  under  the  bequest 
over  m  the  events  which  had  happened. 


Mr.  Bottler  and  Mr.  Hdrej  for  the  personal  represo&tativea  of 
Biehard,  the  son. 

It  is  an  established  principle,  that  a  gift  over,  in  case  of  the 
death  of  the  devisee  or  legatee  without  heir,  would  create  an  estate 
tail  in  realtyi  and  confers  an  absolute  interest  m  personal  estate  od 
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the  first  legatee.  The  second  contingency  introdaced  in  this  case, 
of  the  death  of  the  first  legatee  without  will,  does  not  interfere  with 
the  operation  of  the  principle  which,  if  there  had  been  no  such  con- 
tingency, would  have  given  the  absolute  interest  to  Richard^  the 
flon :  Bobinson  v.  Dustgate  (a)  ;  Maskelt/ne  v.  Maakelyne  (5) ; 
Grey  v.  Montagu  (c) ;  AUommf-  Q-eneral  v.  Sail  (d)  ;  Bo98  ▼. 
Ito89  (0 ;  CuMert  v.  Farrier  ( f) ;  Bradleg  v.  Peixoio  Qf) ; 
Simmom  v.  Simm<m$  (A). 

Mr.  Jamee  Buuell  and  Mr.    Oreen^  for  grandchildren  of  the 
testator  living  at  his  death. 

The  cases  cited,  relating  entirely  to  the  form  of  expression  which 
creates  an  absolute  power  of  disposition  in  the  legatee,  and  to  which 
a  subsequent  gift  over  is  necessarily  repugnant,  have  no  application 
to  the  present  case,  which  depends  on  a  diflferent  question.  This 
bequest  cannot  be  taken  as  pointing  to  an  indefinite  fail- 
ure *of  issue  ;  for  that  construction  is  repelled  not  only  [  *430  ] 
by  the  circumstance,  that  the  existence  of  the  heir  or  of 
the  will  must  be  contemporaneously  ascertained,  but  by  the  re- 
ference to  the  consent  of  the  mother,  thus  intimating  an  intention  to 
confine  the  period  of  distribution  amongst  the  gi'andchildren  within 
the  duration  of  the  mother's  life.  The  contingencies  on  which  the 
gift  depends  are,  if  the  son  die,  either  without  heir  or  will,  in  the 
disjunctive.  He  has  died  intestate.  What  principle  of  law  exists 
which  can  prevent  the  bequest  over  from  taking  eflFect  ?  Target  v. 
Gaunt  (i) ;  Pinbury  v.  JSlkin  (*)  ;  KeUg  v.  Fowler  (I) ;  De- 
viime  v.  MeUo  (m) ;  Nannoek  v.  Norton  (n)  ;  Walker  v.  Shore 
(p)  ;  Gawler  v.  Cadby  ( p)  :  they  also  mentioned  Sibleg  r.  Perry 
(9)  ;  and  Campbell  v.  Harding  (r) . 

[The  claim  of  the  grandchildren  living  at  the  death  of  the  testa- 
la)  2  Vera.  181.  (6)  Amb.  750.  (c)  2  Eden,  205 ;  5.  C.  af- 
finned,  3  Bio.  P.  C.  814,  Toml.  cd.                                  (d)  IJ.  ft  W.  168,  n. 

(e)  Id.  154.  (  /)  Jac.  415.  {g)  8  Vcs.  824. 

(*)  8  Sim.  22.  (f )  1  P.  Wms.  482.  (fc>  Id.  568. 

(/)  8  Bro.  P.  C.  299,  Toml.  ed.  (m)  1  Bro.  C.  C.  887. 

(n)  7  Vcs.  890.  (o)  15  Ves.  122,  125.  (  p)  Jac  846. 

{q)  7  Ve§.  522.  (r)  2  Bum.  ft  Myl.  890. 
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tor  was  admitted  in  argument  not  to  be  diatingaiBhable  from  that  of 
the  other  grandchildren  bom  before  the  death  of  Richard^  the  son.] 

Mr.  Wrayy  Mr.  Sandyt^  and  Mr.  SaddaUy  for  grandchildren 
born  after  the  death  of  the  testator,  and  before  the  death  of  Bichardy 
the  son. 

Mr.  Crawford,  for  the  surviving  personal  representative  of  the 
testator. 


The  Vxcb-Chancbllor,  after  stating  the  facts,  said : — 

The  Plaintiff  ^ho  is  the  personal  representative  of 

[  *431  ]     *Richardy  the  legatee,  contends  that  Richard  took  an  ab- 
solute interest  in  the  property,  and  I  am  of  opinion  that 
this  claim  is  well  founded. 

The  first  question  I  shall  consider  is,  whether  the  word  ''  or  "  is 
to  be  read  in  its  proper  sense,  or  whether  ^'  and  "  is  to  be  substitu- 
ted for  it.  The  testator  by  referring  to  the  heir  of  his  son  (which 
in  this  caso  must  of  necessity  mean  issue)  shews  that  the  issue  of 
his  son  are  the  objects  of  his  care,  and  this  consideration  alone,  ac* 
cording  to  the  better  authorities,  seems  generally  to  have  determined 
courts  of  justice  in  substituting  "  and"  for  "  or  "  in, the  construction 
of  a  will  («).[!]  The  circumstance,  that  "  or  "  is  in  common  par- 
lance, frequently  used  for  "  and  "  has  apparently  aided  the  courts  in 
this  departure  from  the  very  sound  rule  of  construction  which  re- 
quires courts  of  justice  to  adhere  to  the  proper  sense  of  the  words 
of  a  testator,  except  where,  upon  the  will  itself,  or  in  the  circumstances 
to  which  the  will  refers,  there  is  evidence  that  the  testator  did  not 
so  use  them.  In  this  case,  the  remarkable  inaccuracy  of  expression 
throughout  tho  will  shews  that  a  critical  observance  of  the  words  of 
the  testator  cannot  safely  be  depended  upon ;  and  I  could  not  avoid 

(a)  1  Jurman  on  Wills,  379. 

[1]  See  Hunt  v.  Hunt,  11  Metcalf  B.  S8.  Denn  d.  WUkins,  9  Eait  R.  366.  Fair- 
field d.  Hawkeaworth  v.  Mor^ran,  2  N.  R.  S8.  Maberley  v.  Strode,  3  Yes.  420.  Stabha 
y.  SargoD,  2  Keen,  256  O'Brien  v,  Heeney,  2  Edw.  Ch.  R.  242.  Mflla  o.  Dyer,  6 
Sim.  435. 
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eonstnting  the  word  '^ or"  as  meaning  '^  and, "  without  ascribing  to 
him  the  most  capricious  intention. 

The  next  question  to  be  considered  is  the  effect  of  the  limitation 
over,  in  the  event  of  Biehard  dying  without  a  will.  The  gift  to  Biehr 
ard  is  absolute  in  the  first  instance ;  and  the  general  rule  of  law  is, 
that  an  absolute  interest  is  not  to  be  taken  away  by  a  gift  over,  un* 
less  that  gift  over  may  itself  take  effect.  Now,  it  has 
been  repeatedly  decided,  that  where  a  legacy  is  given  [  M32  ] 
^absolutely,  and  a  gift  over  is  superadded  in  the  event  of 
the  legatee  dying  without  having  disposed  of  his  legacy,  the  gift  over 
is  void,  and  the  legacy  is  absolute ;  Bo%8  v.  Ban  (a)  ;  Bradley  v. 

The  question,  then,  is,  whether  there  is  any  difference  between  a 
^ft  over  in  the  event  of  the  legatee  not  disposing  of  the  legacy,  and 
a  gift  over  in  the  event  of  his  not  dispo»ng  of  it  by  will.  I  think 
no  such  distinction  can  be  maintained.  The  will  of  Biehard  is  not 
to  be  the  exercise  of  a  powor,  but  an  incident  to  property  which  is 
sufficient  to  place  the  whole  at  the  absolute  disposal  of  the  legatee. 
The  cases  cited  on  behalf  of  the  personal  representatives  of  Richard 
shew  that  where  such  absolute  power  is  given,  the  property  is  abso- 
lute. I  read  this  part  of  the  will,  therefore,  as  if  it  had  stood — ^^  If 
he  shall  have  no  heir,  and  shall  not  have  disposed  of  the  property." 

I  must  declare  the  Plaintiff,  as  the  personal  representative  oiBieh* 
ardj  entitled  to  the  leasehold  premises  in  question :  the  costs  to  be 
paid  out  of  the  estate. 


Brown  v.  Hatwaed. 

1843 :  Jnly  29,  80. 

The  admission  of  a  wffl,  in  the  separate  answer  of  a  married  woman*  who  is  the  heir- 

ess-at-law  of  the  testator,  is  not  sofflcient  evidenoe  to  enable  the  court  to  declare 

the  wiU  etUbliihed. 

A  BILL  for  the  administration  of  an  estate  according  to  the  trusts  of 

(a)  1  Jac  &  W.  164.  (6)  3  Yes.  tU. 
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a  will  comprebendmg  real  aod  personal  property.  There  were  four 
co-heiresses  of  the  testator.  Two  of  them  were  I^amtifi,  and  two 
were  Defendants.  Of  the  latter,  one  was  adnlt  and  unmarried, 
and  the  other  was  a  married  woman,  living  separately  from  her  has- 
band.  The  married  woman  pat  in  a  separate  answer  an- 
[  *488  ]  der  the  usual  order  for  that  ^purpose.  Both  the  co-heir- 
esses who  were  Defendants  admitted  the  will.  The  hus- 
band of  the  married  Defendant  disclaimed.  No  evidenca  was  giren 
to  prove  the  will. 

Mr.  Baily  and  Mr.  Bevir^  for  the  Pluntifi,  said  that  there  was 
a  precedent  which  authorized  the  Court  to  establish  a  will  upon  the 
admission  of  a  married  woman  in  her  separate  answer ;  in  the  case  of 
Codringtan  v.  Earl  of  Shelbume  (a) ;  and  in  Le  Neve  v.  LtNeoe 
(6),  Lord  Harduficke  acted  upon  a  like  admission.  1  Ban,  Okeau 
Pf,  p.  21S.  They  ezpessed  a  doubt,  however,  of  the  authorities 
upon  the  point. 


The  Vicx-Ghanoellor,  after  having  caused  the  Registrar's  book 
to  be  referred  to,  said,  that  in  the  case  of  Codrington  v.  Earl  of 
Shelbume^  the  order  in  the  Registrar's  book  was  in  the  words  of  the 
report  in  Bickens.  He  should  be  unwilling  to  act  in  opposition  to  a 
plain  decision  of  Lord  Bathurst ;  but  he  had  ascertained  that  the 
other  judges  of  the  Court  concurred  with  him  in  opinion  that  the  ad- 
mission of  a  married  woman,  whether  made  in  a  joint  answer  with  her 
husband,  or  in  a  separate  answer,  did  not  enable  the  Court  to  estab- 
lish a  will  against  her,  or  bind  her  inheritance  (c). 

Liberty  was  given  to  exhibit  interrogatories  for  the  purpose  of 
proving  the  will. 

(a)  S  Dick.  47S .  (ft)  9  Atk.  648. 

(c)  Hie  Registrar  stated  that  the  Master  of  the  BoHs  hadrecentlj  caused  the 
ease  reported  in  DickenM  to  be  inquired  into,  and  had  been  satisfied  that  it  was  not 
an  anthoritj  for  the  proposition  which  it  purported  to  establish.    The  answer  in 
Oodrington  t.  Burl  of  Shdbume  was  said  to  relate  to  the  sepsrate  property  of  the 
ladj. 
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•Browell  V.  Reed.  [  MSi  ] 

1M2 :  Febmary  S4. 

Where  there  are  serenl  trustees,  the  discUumer  of  om  e  of  them  is  not  alone  a  snf- 

fident  groond  for  the  appointment  of  a  receiver,  without  the  consent  of  those  who 

remain. 

The  testator  deTised  and  bequeathed  his  real  and  personal  estate 
to  four  trustees  upon  the  trusts  of  his  will,  with  power  to  raise  mon- 
ey for  the  purposes  thereof  by  sale  or  mortgage.  One  of  the  tru& 
tees  died  in  the  lifetime  of  the  testator,  and,  after  his  death,  one  of 
the  surviring  trustees  disclaimed.  The  suit  was  by  the  infant  grand- 
ohildren  of  the  testator,  and  others  interested  in  the  estate,  for  ad- 
ministration. The  acting  trustees  contracted  to  sell  part  of  the 
real  estate  of  the  testator ;  and  by  the  answer,  which  was  filed  six 
months  after  the  sale,  it  appeared  that  the  purchaser  was  in  posses, 
tton,  but  the  purchase-money  was  not  accounted  for.  The  Plaintiffii 
moved  for  a  receirer. 

Mr.  Sharpe  and  Mr.  Seathfieldj  for  the  motion,  relied,  first,  on 
the  disclaimer  of  one  of  the  surviving  trustees  :  Beaumont  v.  Beati- 
morUj  cited  by  Sir  S.  RomiUy^  in  Brodie  v.  Barry  (a)  ;  and,  sec- 
ondly, on  the  fact,  that  the  Defendants  had  not  accounted  for  the 
purchase-money  of  the  real  estate. 

Mr.  Osborne  J  for  the  trustees,  and  the  mother  of  the  infant  Plain- 
ti£,  entitled  on  the  contingency  of  their  death  under  twenty-one, 
opposed  the  motion. 

The  YicihOHAKCELLOlt  refbsed  the  motion.^^His  Hon- 
or said,  that,  upon  ezammation  of  the  case  of  ^Btaur    [  M35  ] 
mwii  y.  Beaumonty  it  appeared  that  there  one  trustee 
disclaimed,  and  all  the  ottier  parties  desiring  it,  and  the  other  trus- 
tee consenting,  the  Court  ordered  that  there  should  be  a  receiver. 
The  disclaimer  of  one  of  several  trustees  did  not,  in  law,  aflfoct  the 

(a)  8  lier.  SSS. 
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estate  of  the  others,  but  had  the  effect  of  vesting  it  in  them  excla* 
eivelj  :  Small  y.  Marwood^  per  Bayley^  J.  (a)  ;  TownBon  7.  Tick- 
ell  (5)  ;  Adams  v.  Taunton  ^  per.  Sir  J.  Leaeh  (e).    The  testator 
must  be  presumed  to  know  what  the  legal  consequences  of  the  death 
or  disclaimer  of  some  of  the  devisees  would  be.     In  Middleton  t. 
Dodswdl  ((2),  the  Court  appointed  a  receiver,  but  it  was  on  the 
misconduct  of  one  trustee,  and  bj  the  consent  of  the  other  two. 
In  !Rdd  v.  Idster  (e),  there  had  been  several  trustees  one  of  whom 
was  dead,  and  one  abroad :  the  business  of  the  trust  fell  almost  ex- 
clusivelj  on  one  trustee ;  and,  upon  the  consent  of  the  acting  trustee, 
Sir  John  Leaeh  considered  that  he  was  authorized  to  appoint  a  re- 
ceiver.   It  had  never  been  the  practice  to  appoint  a  receiver  soWIj 
because  one  of  several  trustees  had  disdumed,  or  was  inaetire,  or 
had  gone  abroad.    The  Court  would  not,  of  necessity,  infer  that 
there  was  misconduct  in  the  trustees  ^in  respect  of  the  other  ground 
upon  which  the  motion  was  made.    K  there  was  such  misconduct, 
it  might  be  the  subject  of  a  special  application,  to  whioh  the  Court 
would  be  bound,  in  the  other  circumstances  of  the  case,  to  give  its 
serious  attention. 


[  MSB  ]  •Crawford  v.  Fisher. 

1842 :  Mkedi  2.    February  23,  24,  25. 

A  sapplemental  bill  of  interpleader  bold  to  be  regular,  altboagb  filed  in  respect  of 
a  snm  amounting  to  leu  than  lOl, 

The  Plaintiff,  in  interpleader,  mnsi  bear  the  costs  of  any  prooeediogs  which  he  maj 
ti^e  Id  the  snit  that  are  prodactive  of  needless  expense ;  and,  therefore,  where  Uie 
Plaintiff^ filed  afBdaTits,  rerifying  the  statements  of  the  bill,  and  entered  into  ctI- 
dence  in  the  canse,  and  obtained  a  second  inja«*ction  ex  parte  to  restrain  proceed- 
ings at  law,  when  no  such  proceedings  were  threatened,  he  was  ordered  to  pay  the 
costs  thereby  incurred. 

Obsenrations  on  the  drcnmstances  which  render  cases  properly,  or  not  properly,  the 
subjects  of  interpleader. 

Semble,  a  suit  of  interpleader  ought  to  be  so  constituted  at  the  hearing,  that  the  de» 

(a)  9  B.  &  C.  300, 308.  {b)  8  B.  ft.  A.  31. 

(e)  5  Madd.  438.  {d)  18  Vee.  268. 

(«)  5  Madd.  483. 
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cree  ma/  embrace  the  whole  property,  which  is  the  subject  of  the  claims  ^  the 
Defendants,  whcreapon^the  Conrt  Is  reqoired  to  adjudicate. 

An  original  andsupplemental  suit  of  interpleader. — ^Tbe  Plain^iffii ' 
wero  East  India  merchants  in  London,  having  correspondents  at 
Cnlcotta  and  Bombay,  and  the  subject  of  the  original  suit  was  a 
sum  of  496{.  199. 6i.,  the  balance  of  the  proceeds  of  certain  goods, 
which  had,  in  the  course  of  trade,  been  consigned  to  the  Gulcutta 
and  Bombay  houses,  and  in  respect  of  which  the  Plaintifi  had  made 
advances  upon  the  security  of  the  proceeds  to  be  renutted  to  them. 
The  consignments  of  the  goods  were  made  in  the  years  1885  and 
1886,  by  the  manufacturers,  Bazeley  and  HamhroWj  through  the 
agency  of  Cqupland  and  Daneaity  of  Liverpool,  commission  agents. 
After  the  consignments  had  been  made,  Coupland  and  Duncan  be- 
came bankrupts ;  and  their  assignees,  the  Defendants,  Miller ^  Lyon^ 
and  ThomaBy  in  January,  1888,  served  the  Plaintifis  with  a  notice 
claiming  the  balance  of  the  proceeds  of  the  consignments,  on  the 
ground  of  an  alleged  lien  thereon,  for  advances  to  a  greater  amount 
made  by  Coupland  and  Duncan  to  Bazeley  and  Hanehrow.  Bazeley 
afterwards  became  bankrupt,  and  the  Defendants,  FUher  and  fVade' 
worthy  his  assignees,  in  September,  1838,  gave  notice  of  their  claim 
to  the  same  proceeds  to  the  Plaintiffs  ;  and,  in  July,  1889,  the  same 
assignees  of  Bazeley ^  together  with  HansbroWj  commenced  an  ac- 
tion against  the  Plaintiffii  to  recover  the  amount .  Proceedings  to 
recover  the  same  sum  were  also  commenced  or  threatened  by  the 
Assignees  of  Coupland  and  Duncan. 

*In  July,  1889,  the  original  bill  was  filed  against  all  [  M87  ] 
the  Defendants ;  and,  in  addition  to  the  usual  affidavit 
denying  collusion,  the  facts  stated  in  the  bill  were  verified  by  affidavit : 
the  sum  of  4967.  19<.  6i.  was  brought  into  Court,  and  the  injunc- 
tion, ex  parte,  restraining  the  proceedings  in  the  action,  was  obtain- 
ed. 

After  the  institution  of  the  original  suit,  the  Plaintiffs  received  a 
further  sum  of  61.  16s.  6d.  for  average  on  a  policy  in  respect  of 
part  of  the  goods,  the  balance  of  ^e  proceeds  of  which  consisted  of 
the  sum  in  Court.  A  claim  was  also  then  made,  by  some  of  the 
Defendants,  for  interest  on  the  principal  sum  of  496/.  19#.  6^., 
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vfailst  in  the  bands  of  the  Plaintiffs.  Up  to  the  13th  of  December, 
1839,  the  interest  thus  claimed  on  the  sum  of  49CZ.  Ids,  6d.  amount- 
ed to  651.  16b.  6(2. ;  and  the  interest  on  the  sum  of  62. 16».  6i. 
amounted  to  3«.  6d. 

On  the  13th  of  December,  1839«  the  Flmtiffs  filed  their  sup. 
plemental  bill  of  interpleader  against  the  same  Defendants,  stating 
the  receipt  of  the  62. 168.  6(2.,  and  the  claim  made  for  interest  since 
the  original  bill  was  filed,  (as  mentioned  in  the  last  paragraph),  and 
praying  that  the  Defendants  might  interplead,  and  be  restruned 
from  proceeding  for  the  recovery  of  such  sums.  The  61. 16s.  6d.^ 
and  the  two  sums  of  652.  I65.  6(2.  and  8«.  6(2.,  were  brought  into 
Court,  and  a  second  injunction  applicable  to  such  sums  obtained  ex 
parte. 

'  The  assignees  of  Coupland  and  Duncan^  by  their  answer,  alleg- 
ed, that  they  had  made  advances  to  Bazelty^  after  the  shipment  ^ 
the  goods,  and  that,  by  a  special  contract  between  him  and  them, 
they  were  entitled  to  a  lien  on  the  proceeds  of  the  goods  to  the 
amount  of  such  advances.  The  assignees  of  BaztUg^ 
[  *438  ]  and  the  ^Defendant  HanBhrow^  by  their  answer,  claimed 
to  be  exclusively  entitled  to  the  sums  in  question ;  and 
insisted,  that  no  part  thereof  was  a  proper  subject  of  interpleader, 
and  that  both  bills  ought  to  be  dismissed  with  costs.  The  Plaintifi 
went  into  evidence  to  prove  the  state  of  the  account,  and  the  ao* 
tual  amount  of  the  balance  of  the  proceeds  which  they  had  receiv- 
ed. No  motion  was  made  to  dissolve  the  injunctions,  which,  there* 
fibre,  continued  until  the  hearing.    At  the  hearing, 

Mr.  OircUestone  and  Mr.  Baily^  for  the  Plaintifl^,  in  support  of 
the  argument,  that  the  case,  was  a  proper  subject  of  a  suit  of  inte^ 
pleader,  cited  Mason  y.  Samiltim  (a)  ;  Smith  v.  ffammand  (6) ; 
Crawshay  v.  Thornton  ((?)  ;  Suart  v.  Welaii  (d)  ;  Jew  v*  Wood 
(c)  ;  Wright  v.  Ward  {g).  And  they  argued,  that  the  Pltuntifi 
had  no  other  course  of  proceeding  open  to  them,  by  which  they 
could  obtam  payment  of  their  costs,  than  that  of  brin|png  the  oanae 
to  a  hearing. 

(a)  «  Sim.  19.  (6)  6  Sim.  10.  (c)  »  Myl.  A  Cr.  1. 

<4  ilftyLliar.  ao6.       <«)  I  Cr.  AFlkies.         (^)  iBusi.  91& 
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Mr.  Skarpe  and  Mr.  BoU^  for  the  Defendants,  the  assignees  of 
Couplandsjid  Duneauj  insisted,  first,  that  the  supplemental  bill 
ought  to  be  dismissed.    It  related  to  matters  which  ought  to  have 
been  introduced  either  originallj  or  bj  amendment  in  the  original 
bill,  and  did  not  properly  form  the  subject  of  a  supplemental  bill. 
The  interest  on  the  sum,  which  was  the  subject  of  the  original  suit 
up  to  that  time  when  that  sum  was  paid  into  Court,  plainly  ought  to 
have  been  also  paid  into  Court.    The  Plaintifis  were  bound  to  know 
what  was  due  from  them  ;  and  the  circumstance,  that  no  claim  for 
interest  had  then  been  made,  was  wholly  unimportant.   The 
small  sum  of  money  subsequently  received  was  a  *part    [  *439  ] 
of  the  property  in  dispute,  and,  at  the  utmost,  might  have 
been  the  subject  of  amendment.    The  latter  sum  was  too  small  in 
amount  to  be  made  the  subject  of  a  suit  in  equity,  either  of  inter- 
pleader or  otherwise  :  Smi^  v.  Target  (a).     The  Defendants  had, 
in  fact,  made  no  claim  for  this  sum,  and  would  not  have  brought  any 
action  in  respect  of  it.     Secondly,  if  the  supplemental  bill  were  not 
strictly  irregular,  it  was  an  unnecessarily  expensive  mode  of  pro- 
ceeding, which  the  Court  would  not  sanction  by  allowing  it  in  costs. 
Even  if  the  Plaintiffs  were  held  to  be  entitled  to  the  general  costs 
of  the  two  suits,  yet  the  affidavits  verifying  the  statements  of  the 
original  bill  were  wholly  unnecessary  and  irregular :   Walbanke  v. 
Sparks  (6)  ;  and  the  second  injunction,  to  restrain  an  action  never 
contemplated,  was  also  unnecessary,  and  the  Plaintiffs  should  bear 
the  eosts  of  both  of  these  proceedings. 

Mr.  JamtB  Russell  and  Mr.  0-eldartj  for  the  Defendants,  the  as. 
signees  of  Bazeley^  in  addition  to  the  points  insisted  upon  by  their 
co-Defendants,  contended,  that  there  was  not,  in  fact,  any  such  con- 
flict of  title  as  to  render  a  suit  of  interpleader  proper.  The  goods 
were  the  property  of  Bazeley  and  Hansbrmo^  and  the  Plaintiffs,  as 
their  bailees,  ought  to  have  disregarded  the  claim  of  Coupland  and 
Duncan^  which  was  utterly  unfounded.  Coupland  and  Duncan 
were,  in  fact,  only  the  agents  of  the  Plaintiffs,  and  any  claim  by 

(a)  t  Antt.  ft89.  (6)  1  Sim.  885. 
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them  was  the  claim  of  the  PlaiDtiSs  in  another  shape.  Bat,  at  least, 
it* was  irregular  to  bring  an  interpleading  suit  to  a  hearing.  It  oaght 
to  have  been  disposed  of  upon  motion.  It  was  wholly  inconsistent 
with  principle  and  practice  in  such  cases,  that  the  Plsuntiffs  should 
enter  into  evidence,  in  support  of  their  case,  against  the 
[  *440  ]  ^Defendants :  interpleader  always  supposed  that  no  ad- 
verse question  existed  as  between  the  Plaintiffii  and  the 
Defendants,  and  that  the  question  was  only  between  the  co-Defend* 
ants. 


Vice-chancellor  : — 

The  first  question  is,  whether  the  subjects  of  these  suits  are,  upon 
the  pleadings,  proper  subjects  of  interpleader ;  and  I  am  of  opinion, 
that  they  are  so.  I  admit,  that,  where  a  warehouseman,  or  other 
depositary  of  property,  receives  such  property  as  bailee  for* another, 
and  nothing  is  afterwards  done  by  the  party  making  the  deposit  be- 
fore he  claims  to  have  the  property  restored  to  him,  the  possession 
of  the  depositary  must,  in  many  cases  and  for  many  purposes,  be 
considered  as  the  possession  of  the  party  making  the  deposit.  The 
relation  of  the  parties  in  such  circumstances  may  often  be  analogous 
to  that  of  landlord  and  tenant,  in  which  the  latter  might  be  preclud- 
ed from  disputing  the  title  of  the  former,  in  whomsoever  the  legal 
or  equitable  ownership  of  the  lands  in  question  may  really  be.  This 
is  explained  by  Lord  Cotitnham^  in  Crawshay  v.  Thornton  (a),  to 
which  it  is  sufficient  to  refer.  But  the  case  assumes  a  widely  dif- 
ferent aspect,  where,  after  the  deposit  is  made,  the  party  making  it 
has,  by  an  act  of  his  own,  transferred  his  interest  in  the  subject  of 
the  deposit  to  another.  It  is  clear,  that,  in  such  a  case,  the  bailee 
may  compel  the  depositor  to  interplead  with  the  party  to  whom,  by 
the  act  of  the  depositor,  the  property  in  the  goods  has  been  trans- 
ferred. 

In  the  present  case,  moreover,  the  Defendants,  the  assig- 

[  *441  }    nees  of  Bazeley^  who  object  to  the  propriety  of  the  *suit, 

have  submitted  to  the  injunction  since  the  month  of  Joly, 

(A)  9  Mjl.  A  Cr.  1. 
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1889 ;  and  since  that  time,  the  other  Defendants  have  relied  upon 
having  their  rights  decided  in  this  suit.  Eor  any  thing  which  ap« 
pears,  this  question  could  as  conveniently  have  been  tried  upon 
motion  in  1839  as  upon  the  present  hearing.  In  Martiniu$  v. 
Htlmxdh  (a),  which  came  before  Lord  Uldon^  in  1817,  he  observ- 
ed, that  he  did  not  remember  any  case  of  a  bill  of  interpleader 
having  been  brought  to  a  hearing. 

On  the  next  question,  with  regard  to  the  supplemental  suit,  I  agree 
with  the  argument,  that  the  interest  upon  the  principal  monies  ought, 
in  strictness,  to  have  been  made  the  subject  of  amendment  of  the  or- 
iginal suil,  and  that  the  supplemental  bill  must  be  irregular,  unless  it 
can  be  sustained  upon  other  grounds. 

The  case  of  Smith  v.  Target  (6),  which  was  cited  in  support  of 
the  objection  to  the  supplemental  bill,  on  the  ground  of  the  amount 
of  the  principal  monies  thereby  brought  into  contest  being  too  small 
to  be  made  the  subject  of  an  interpleading  suit,  is  certainly,  to  some 
extent,  an  authority  in  favour  of  that  objection.  There,  however, 
the  Court  obviously  thought  that,  apart  from  this  objection,  there  was 
another  objection  to  the  bill,  which  was  fatal  to  it.  But,  even  if  that 
be  not  so,  does  the  practice  of  this  Court  agree  with  the  practice  as 
stated  in  that  case  7  The  ofBce  of  an  interpleading  suit  is  not  to  pro- 
tect a  party  against  a  double  liability,  but  against  double  vexation  in 
reppect  of  one  liability.  If  the  circumstances  of  a  case  shew  that  the 
Plaintiff  is  liable  to  both  claimants,  that  is  no  case  for  interpleader. 
It  is  of  the  essence  of  an  interpleading  suit,  that  the 
Plaintiff  shall  be  liable  to  one  only  of  *the  claimants  ;  and  [  M42  ] 
the  relisf  which  the  Court  affords  him  is  against  the  vex- 
ation of  two  proceedings  on  a  matter  which  may  be  settled  in  a  single 
suit ;  Cratffshat/  v.  Thornton ;  Suart  v.  Welch  (c)  ;  Jew  v.  Wood 
(ji).  How  then  can  the  amount  of  the  stake  affect  the  Plaintifi^ 
right  to  compel  the  litigant  parties  to  interplead  ?  The  ezpences  of 
a  law  suit  are  not  necessarily  dependent  on  the  amount  of  the  sum  in 
dispute ;  and  the  vexation  of  double  proceedings  can  scarcely  be  con- 
mdered  less  because  they  relate  to  a  small  matter.    If  the  claimants, 

(a)  2  Ves.  &  B.  41%,  n.  (6)  2  Anst  529. 

(c)  4  MyL  k  Cr.aOS.  {d)  1   Cr.  &  Ph.  1S5. 
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upon  one  of  \vhom  the  expence  of  the  interpleading  suit  must  fall  think 
the  subject  of  it  worth  pursuit,  they  cannot  complain  that  the  holder 
of  the  stake  prefers  to  be  a  partj  in  one  suit  rather  than  in  two,  for 
settling  their  disputes.  I  cannot,  therefore,  satisfy  myself  that  the 
practice  of  this  Court  is  such  as  the  argument  supposes,  in  support 
of  which  Smith  v.  Target  was  cited. 

The  case  before  me  is,  however,  distinguishable  from  the  case  in 
AnstrutheTj  by  the  circumstance,  that  the  sum  of  6L  16«.  6i.,  the 
subject  of  the  supplemental  bill  in  this  case,  is  but  a  part  of  a  larger 
demand, — provided  it  can  be  shewn  that  the  Plaintifis  were  bound  to 
bring  that  sum  into  contest  in  these  proceedings,  and  that  a  supple- 
mental bill  is  not  an  irregular  mode  of  doing  so. 

It  is  insisted,  however,  that  the  subject  of  the  supplemental  bill 
ought  to  have  been  embraced  in  the  original  bill ;  and  to  this  argu- 
ment, so  far  as  it  applies  to  the  interest,  I  have  already  expressed 
my  assent.  The  only  remaining  question  on  this  point,  and,  in  fact, 
the  only  question  on  which  I  have  felt  any  difficulty,  is,  whether  the 
supplemental  bill  was  the  proper  form  of  proceeding  as 
[  '443  ]  regards  the  sum  of  QL  IQs.  6d.  ?  It  obviously  involves  'a 
question  of  costs,  and  nothing  more.  As  a  matter  of 
strict  practice,  my  opinion  is  in  favour  of  the  regularity  of  the  pro- 
ceeding. I  cannot  doubt  that  the  Plaintiffs  were  bound  to  bring  in- 
to contest  in  these  proceedings,  in  some  way  or  other,  whatever  funds 
should,  before  the  termination  of  the  suit,  come  into  their  hands, 
upon  which  the  decision  of  the  Court  ought  properly  to  operate  ; 
nor  can  I  doubt  that  their  omission  to  do  so  would  have  formed  a  just 
ground  of  charge  against  them  at  the  hearing.  The  refusal  of  one 
class  of  Defendants  to  recognise  the  original  suit  as  an  interpleading 
suit,  made  it  impracticable  for  the  Plaintiffs  to  act  otherwise,  in 
framing  the  suit,  than  as  in  the  case  of  a  hostile  proceeding. 
Then,  have  the  Plaintiffs  chosen  the  proper  mode  of  bringing  the 
additional  matter  before  the  Court  ?  If,  from  the  proceedings,  I 
had  just  ground  for  believing  that  a  wilful  or  careless  disregard  of 
expence  to  others  could  be  imputed  to  the  Plaintiffs  in  filing  the  sup- 
plemental bill,  and  was  persuaded  that  the  6L  16<.  6d,  could  regularly 
have  been  brought  into  the  original  suit,  I  should  cerbunly  take  the 
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same  course  as  I  did  in  Dysim  t.  Morris  (a),  and  throw  upon  the 
Plaintiffs  the  excess  of  costs  occasioned  by  the  proceeding.  Bat  I 
do  not  find  ground  for  imputing  any  such  conduct  to  these  Plaintiffs. 
The  61. 16s.  6(2.  had  not,  in  fact,  been  received  at  the  time  of  filing 
the  original  bill.  I  do  not  know  what  the  situation  of  that  sum  then 
was  ;  nor  can  I  hold,  upon  any  thing  which  appears  in  evidencei 
that  the  Plaintiffs  were  under  any  obligation  to  charge  themselves 
with  a  sum  which  they  had  not  then  received.  The  receipt,  being 
ftfter  the  original  bill  was  filed^  was  prima  facie  the  subject  of  a  sup- 
plemental suit ;  and  I  cannot  impute  vexatious  conduct  to 
the  parties,  because  they  did  not,  in  these  causes  ""speculate  [  *444  ] 
upon  being  able  to  introduce  supplemental  matter  into  the 
ori^al  bill,  at  the  possible  expense  of  vitiating  that  proceeding. 
Acquitting  the  Plaintifis  of  vexation  or  culpable  carelessness,  I  can- 
not, as  matter  of  strict  practice,  charge  them  with  irregularity  in 
instituting  the  supplemental  suit. 

I  think,  however,  the  Plaintifis  must  pay  the  costs  of,  and  occa- 
aoned  by,  the  evidence  they  have  gone  into ;  and  also  the  costs  of 
the  affidavits,  upon  which  the  motion  for  the  injunction  in  the  orig- 
inal cause  Vas  made,  beyond  that  part  which  consists  of  the  us- 
nal  affidavit  required  in  support  of  a  bill  of  interpleader.  The  Flain- 
uffs  must  also  pay  the  costs  of  the  motion  for  the  injunction  in  the 
supplemental  suit.  At  the  time  that  bill  was  filed,  the  injunction  in 
the  original  suit  had  been  submitted  to  for  several  months,  and  no 
proceedings  were  threatened  in  respect  of  the  subject  of  the  supple- 
mental cill.  As  a  Plaintiff  in  interpleader  takes  his  costs  out  of 
the  fund  in  his  handsi  he  should  be  cautious  to  avoid  burthening  that 
fund  to  an  extent  beyond  what  his  own  protection  may  require.  I 
think  it  right  to  add,  to  guard  myself  on  this  point,  that  vexations 
conduct,  or  culpable  negligence,  on  the  part  of  a  Plaintiff,  in  the  pro- 
secution of  an  interpleading  suit,  whereby  needless  expense  is  occa« 
rioned,  ought,  in  my  opinion,  to  be  visited,  in  all  cases,  with  costs 
agamst  the  Plaintiff. 

The  costs,  other  than  those  which  I  have  excepted,  will  follow  the 
usual  course.    If  the  Defendants  dUffer  as  to  the  form  of  proceeding 

(a)  Ante,  p.  428. 
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necessary  or  proper  to  try  their  rights  to  the  subject  of  the  suit,  the 
case  may  be  mentioned  again  upon  that  point. 


[•445]  Raikbsv.  Wakd 

March  2  and  7. 

Under  a  gift  by  a  testator  to  hU  wife  of  his  residuary  personal  esUte»  to  the  intent 
that  she  might  dispose  of  the  same  for  the  benefit  of  herself  and  their  children  ia 
such  manner  as  she  might  deem  most  adyantagcons,  the  wife  does  not  take  an  ab- 
solute interest. 

Thb  will  of  Q-eorge  RaikeSj  dated  the  15th  of  November,  1888, 
was  as  follows : — ^'  1  give  to  my  dear  wife  Marianne  all  my  monies, 
securities  for  money,  goods,  chattels,  and  personal  estate  whatsoever, 
to  the  intent  that  sho  may  dispose  of  the  same  for  the  benefit  of 
herself  and  our  children,  in  such  manner  as  she  may  deem  most  ad- 
vantageous. And  I  make  and  appoint  my  said  wife  sole  executrix 
of  this  my  will."  The  testator  died,  leaving  his  widow  (the  said 
Marianne)  and  eleven  of  their  children  surviving.  The  bill  was 
filed  by  the  widow,  for  a  declaration  of  the  respective  interests  of 
herself  and  children  in  the  personal  estate  of  the  testator,  under  the 
will.    The  children  were  Defendants. 


Mr.  Temple  and  Mr.  (7.  I.  BtaieU^  for  the  widow,  argued  that 
she  was  entitled  absolutely  to  the  entire  residuary  personal  estate  (a). 

Mr.  Bottler  and  Mr.  Faber^  for  the  defendants,  contended  that 
the  bequest  created  a  trust  for  the  children.  The  authorides  cit- 
ed were, — Sprange  v.  Barnard  (i),  Andrews  v.  Partington  (c), 
Cooper  V.   Thornton  (d),-  Bobinson  v.   Tickell  (e),  Hammond  v. 

(a)  The  particnlar  grounds  whidi  were  the  foundation  of  the  arguments,  are  die- 
tinguished  in  the  Judgment 
(&)  2  Bro.  C.  C.  58S.  (c)  8  Bro.  C  C.  60. 

Id)  Id.  96, 186.  («)  8  Yes.  U2. 
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Neame  (a),   Eamley  v.   Gilbert  (6),   Curtis  v.  Bip- 

pen  ((?),  Chambers  v.  Atkins  (i),  *Benson  v.  Whittam     [  •446  ] 

(0,  Blakeney  v.  Blakensy  (/),   Tayfor  v.  J9ae?o»  (^), 

FeiAtfrrfi  V.    JFi&<>n  (A),  Woods  v.    TTc^ocfa    (t),  Hadow  v.  ITa- 

&»  (i),  Jubber  v.  eTuJJcr  (/),  and  2  ^;?er,  2V.  Legacies,  378. 


ViCB-CHANCBLLOR,*after  stating  the  facts : — 

The  Plaintiff  seeks  the  direction  of  the  Goart,  bat  submits  that 
she  is  entitled  to  the  property  absolutely.  The  Defendants  insist 
that  the  Plaintiff,  either  wholly  or  to  some  extent,  is  a  trustee  for 
them. 

In  support  of  the  Plaintiff's  case,  it  was  argued, — ^first,  that  the 
bequest  to  a  person,  the  better  to  enable  him  to  accomplish  a  given 
act  or  discharge  a  given  duty,  vests  the  property  in  that  person  ab- 
solutely ;  and,  secondly,  that  a  bequest  to  a  person  in  terms  which, 
according  to  the  language  of  the  reported  cases,  are  precatory  only, 
in  behalf  of  certain  objects  of  the  testator's  favour,  does  not  create 
a  trust,  unless  the  amount  of  the  fund  to  which  the  precatory  words 
apply  is  also  certain ;  and  that,  where  the  legatee  has  power  to  dis- 
pose of  the  fund  at  pleasure,  to  an  extent  not  defined  by  the  will,  no 
tfUSt  is  created,  but  the  property  vests  absolutely  in  the  legatee. 
And  it  was  said  that  the  case  before  the  Court  falls  within  the  scope 
of  both  of  the  above  principles. 

On  the  part  of  the  Children  it  has  been  argued,  that  the  words  of 
this  will  are  not  within  the  scope  of  the  cases  upon  which 
the  former  propositon  depends.    *The  will,  it  was  said,     [  M47  ] 
clearly  creates  a  trust  in  favour  of  the  children  of  the 
testator*  unless  the  latter  proposition,  relied  upon  by  the  Plaintiff, 
prevents  the  Court  from  executing  it.    And,  with  respect  to  the 

(a)  1  Swanst.  86.  (6)  Jac  S54. 

(c)  5  Madd.  434.  (d)  1  Sim  &  Sto.  882. 

(€)  5  Sim.  82.  (/)  6  Sim.  52. 

ig)  S  Sim.  100.  {h)  1  Keen,  SO. 

(t)  1  M.  &  Cr.  401.  {k)  9  Sim  438. 
(/)  9  Sim.  608. 
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latter  proposition,  the  Defendants  have  argued  that  the  reladon  in 
which  the  testator,  the  Pluntiff,  and  their  children  stand  to  each 
other,  is  such  that,  according  to  the  decided  eases,  the  Court  has  the 
power  to  measure  the  extent  of  the  Plaintitf 's  obligations  to  her 
children,  and  that  this  power  reduces  the  interest  of  the  cUldreu  to 
that  certainty  which  the  Court  requires. 

Of  the  reported  cases  which  bear  on  the  case^  before  me,  the  first 
which  I  shall  mention  is  Burr  ell  v.  Burr  ell  (a),  where  the  gift  was 
to  the  wife  of  the  testator,  "  to  the  end  she  might  ^ve  his  children 
such  fortunes  as  she  should  think  proper,  or  thej  best  deserve.'' 
The  wife  made  an  appointment  by  will ;  and  one  of  the  children 
bemg  dissatisfied  with  it,  filed  his  bill,  insisting  that  the  appoint- 
ment was  illusory.  Lord  Camden  gave  his  judgment  at  large,  and 
decided  that  the  appointment  was  not  illusory.  From  this  case,  it 
is  clear,  that  the  bequest  was  not,  at  that  day,  thought  to  be  an 
absolute  q&  to  the  wife,  for,  if  that  had  been  so,  there  would  have 
been  no  question  of  illusory  appointment.  In  the  case  of  Brown  v. 
CoBamajor  (b)j  the  bequest  was  of  a  sum  of  7000Z.  to  a  father, 
^*  the  better  to  enable  him  to  provide  for  his  younger  children." 
The  father  consented  to  the  order  which  was  made  for  securing  the 
capital,  with  liberty  to  the  children  to  apply ;  and  afterwards,  upon 
petition,  the  interest  was  ordered  to  be  paid  to  the  father  for  his 
life.  From  the  language  of  the  Lord  (Thanedlar,  in  that  case,  it  is 
clear,  at  that  time,  it  was  considered  that  the  relation  of  parent  and 
child  was  such  that  the  Court  could,  as  between  them, 
[  *448  ]  'measure  the  extent  of  the  trust.  The  case  of  HamUj/ 
v.  Gilbert  (c)  shews  that,  where  the  maintenance  of  the 
objects  of  the  testator's  Sblvout  is  one  of  the  purposes  of  the  gift, 
that  is  a  benefit  which  is  capable  of  being  measured.  Thurston  v. 
Ussingtonj  (dt)  also,  does  not  exclude  mamtenance,  as  a  well-con- 
stituted trust.  The  words  of  the  gift  in  Broad  v.  Bevan  (e)  were 
very  indefinite.  ^^  I  ^ve  and  bequeath  to  my  daughter  Ann^  now 
living  with  me,  the  sum  of  5^  a-year  for  her  lift,  payaUe  half 
yearly  by  my  executor.    I  also  order  and  direct  my  son  Jo$eph  to 

(a)  Ambl.  660.  (6)  4  Ves.  496.  {e)  Jaa  8S4. 

{d)  Id.  S61,  n.  («)  1  BtiM.  561,  q.  (a). 
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take  care  of  and  provide  for  my  said  daughter  dnring  her  life." 
And  the  testator  made  his  son  reddnarj  legatee  and  executor.  In 
that  case  it  was  held  that  the  daughter  had  a  beneficial  interest, 
and  a  reference  was  directed  to  the  Master.  I  have  a  note  of  an 
unreported  case  of  EoberU  v.  Smith,  which  was  before  Sir  J.  Leach^ 
where  the  residuary  real  and  personal  estate  was  given  to  trustees, 
as  to  half,  for  the  wife  for  her  life,  for  the  support  of  herself  and 
the  education  of  her.  children.  The  point,  I  believe,  was  not  de- 
cided by  the  Court ;  but  Mr.  Bdl  advised  that  a  trust  was  created 
for  the  benefit  of  the  children.  WetherM  v.  WiUon  (a)  is  a  very 
strong  case.  The  ihterest  of  a  fund  was  directed  to  be  paid  to  the 
husband,  in  order  the  better  to  enable  him  to  maintain  the  children 
of  the  marriage  until  their  shares  should  become  assignable  to  them. 
The  husband  asrigned  all  his  property  to  trustees  for  the  benefit  of 
his  creditors ;  and  it  was  held,  that  there  was  a  trust  for  the  chil- 
dren, and,  therefore,  that  the  interest  of  the  fund  did  not  pass  under 
the  assignment.  This,  I  presume,  was  on  the  ground  that  the 
Court  could  measure  the  extent  of  the  obligation  which  was  imposed 
upon  the  husband  by  the  words  of  the  instrument.  In 
all  these  cases  the  Court,  without  laying  down  *any  posi-  [  ^449  ] 
tive  rule,  has  referred  it  to  the  Master  to  inqmre  of  the 
extent  and  manner  in  which  the  intended  ^  should  be  applied  for 
Uie  benefit  of  the  parties  indicated. 

It  is  true  that  the  Court  has,  in  these  cases,  very  commonly  or> 
dered  the  fund  to  be  paid  to  the  legatee.  But,  upon  that  point,  the 
L^rd  Chancellor  J  in  the  case  of  Woods  v.  Wood$  (i),  made  impor- 
tant observations.  The  testator,  after  cBrecting  a  sale  of  his  prop- 
erty (if  necessary)  to  pay  his  debts,  said,  ^^  If  sold,  all  overflnsh  to 
my  wife,  towards  her  support,  and  her  family,  if  any  there  be." 
The  point  argued  upon  demurrer  was,  that  the  wife  took  absolutely. 
In  tint  case  the  Lord  ChaneeUor  sttd : — ^^  It  is  clear  that,  if  the 
contemplated  event  took  place,  a  trust  as  between  the  widow  and 
the  children  would  be  created.  The  cases  which  were  cited  to  sup- 
port ihft  demurrer  have  no  application  to  this  point.    They  only 

(a)  I  Kscn,  80.  W  1  II7I-  *  C.  B.  401. 
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decide  that,  where  a  gift  is  made  to  a  person,  and  a  trust  created 
in  that  person,  the  Conrt  may  safely  and  properly  pay  over  the  fand 
to  the  individual  who  is  such  trustee ;  but  they  are  far  from  deciding 
that  the  person,  to  whom  the  payment  is  so  to  be  made  in  that  char- 
acter, shall  not  be  accountable  for  the  fund  to  those  for  whose  bene, 
fit  the  trust  is  created." — ^^  Now  I  have  already  stated  it  to  be  my 
clear  opinion,  that,  in  a  certain  event— the  event  namely  of  a  sale, 
the  widow  would  take  the  property  subject  to  a  trust,  and  that  that 
trust  would  be  not  only  for  the  eldest  son  but  also  for  the  other 
members  of  the  family."    The  Lord  Chancellor j  therefore,  only  said 
it  was  true  that,  where  the  fund  was  given  to  the  parent  to  provide  for 
the  children  the  fund  might  be  safely  paid  to  the  parent ;  but  he  decid* 
ed  that  a  trust  was  created  for  the  benefit  of  the  children. 
[  M50  ]         *In  addition  to  those  I  have  mentioned,  there  are  the 
cases  of  Chambers  y.  Atkins  (a)  ^  Foley  r.  Parry  (V)j 
Sadow  V.  Hadow  (jo)^  Jviber  v.  Jubber  (d).     I  cannot  but  consid- 
er these  authorities  as  raising  a  formidable  obstacle  to  the  Plaintiff's 
claim  to  an  absolute  interest  in  the  property  of  the  testator.    At 
the  same  time,  I  have  no  hesitation  in  stating,  that,  to  whatever  ex- 
tent the  widow  or  family  of  Mr.  Maikes  may  have  an  interest  in  his 
estate,  after  satisfying  the  paramount  claims  of  creditors,  the  Court 
will  not  deprive  the  widow  of  the  honest  exercise  of  the  discretion 
which  the  testator  has  vested  in  her,  or  refuse  its  assistance  to  in- 
quire into  or  to  sanction  any  reasonable  arrangements  which  die 
may  desire  to  make.    Further  than  this  I  cannot  go  in  the  present 
state  of  the  cause  (e). 
When  the  proper  time  for  distributing  the  estate  shall  have  arriv- 

(a)  1  Sim.  &  Sto.  382. 

(b)  5  Sim.  138.    ABIimed  on  i^ipeal ;  2|Mjl.  &  K.  188. 

(c)  9  Sim.  438.  {d)  Id.  603. 

(e)  The  bill  was  filed  solelj  to  obtun  the  declaration  of  the  Conrt  upon  the  aboTV 
point ;  and,  after  the  argument,  it  appeared  that  the  accounts  had  not  been  taken, 
and,  it  was  admitted,  that  some  debts  remained  unpaid.  His  Honor  said,  that,  withoat 
laying  it  down  as  a  general  rule,  in  no  case  could  the  Court  safely  declare  the  rights 
of  the  parties  until  the  fund  was  cleared  in  respect  of  which  the  declaration  was  to 
be  made,  yet  in  this  case,  although  he  had  expressed  his  opinion  on  the  point  on 
which  the  parties  desiied  his  judgment,  he  would  make  xiodedarmtionutil  the  ftud 
wu  ascertained. 
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ed,  it  may  perhaps  deserve  consideration  (although  I  mean  not  to 
express  any  opinion  upon  the  point)  how  far  the  late  statute  1  WiW. 
4,  c.  46,  may  have  enlarged  the  power  of  Mrs.  Itaike$  as  between 
her  and  her  children,  supposing  she  should  be  held  a  trustee  for 
them.  The  only  decree  I  now  can  make  is  the  usual  decree  for  an 
account,  in  order  to  clear  the  fund. 


•Crockett  v.  Crockbtt.  [  •451  ] 

March,  17, 21. 

The  testator  directed  that  all  imd  every  part  of  his  property  should  be  at  the  dis- 
posal of  his  wife  for  herself  Knd  her  children.  The  widow  took  out  administra- 
tion to  the  testator's  estate,  and  execated  a  volantaiy  deed,  whereby  she  settled  the 
greater  part  of  the  fund  of  which  tho  criitate  consisted,  npon  tmst  for  herself  for 
life,  with  remainder  to  her  children : — He/cf,  that,  under  the  will,  the  children  took 
an  interest  in  possession  in  the  property  of  the  testator  at  his  decease,  and  that  the 
settlement  was  not  binding  npon  them,  and,  consequently,  was  not  binding  npon 
the  widow.  And  the  mother  maintaining  and  educating  the  children  in  a  proper 
manner,  the  whole  of  the  income  of  the  residuary  estate  was  ordered  to  be  paid  to 
her  during;  the  infancy  of  the  children,  or  until  further  order,  with  liberty  to  her 
and  her  children  to  apply. 

J.  Crockett,  by  his  will,  dated  Macao,  15th  March,  1881, 
directed,  '^  that  all  and  every  part  of  his  property  should  be  at  the 
disposal  of  his  most  true  and  lawful  wife,  Caroline  Croektttj  for  her* 
self  and  her  children,  in  the  event  of  any  unforeseen  accident  hap- 
pening to  himself;"  and  he  reccommended  the  arrangement  of  all 
his  affairs  to  the  management  of  his  friend,  J.  Q-ower. 

The  testator  died  at  Macao  on  the  25th  of  June,  18S7,  and  ad- 
ministration of  his  estate,  with  his  will  annexed,  was  granted  by  the 
proper  authorities  at  Macao  to  his  widow,  Caroline  Crockett^  the 
Defendant.  Five  children  of  testator  survived  him,  three  of  whom 
were  living  at  the  date  of  his  will. 

The  widow  was  advised,  that,  under  the  will,  she  was  absolutely 
entitled  to  the  whole  of  the  testator's  property  to  her  own  use ;  and 
she  executed  a  voluntary  deed  dated  the  SOth  of  September,  1887, 
Erecting  that  15,000Z.,  part  of  the  testator's  estate,  should  be  re- 
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mitted  to  this  ooantry ;  and  by  the  same  instrument,  she  settled 
that  sum  upon  trust  for  herself  for  life,  if  she  should  so  long  remain 
unmarried,  and,  after  her  death  or  marriage,  upon  trust  for  the  five 
ohildren  of  the  testator.  One  of  the  ehildren  aflberwards  died. 
The  bill  was  filed  by  the  four  surviving  children  against  the  widow 
and  administratrix  for  an  account  of  the  testator's  estate,  pray- 
ing a  declaration  that  the  cluldren  were  entitled  to 
[  *452  ]  *the  testator's  property  jointly  with  the  widow,  and  that 
the  deed  of  the  30th  of  September,  1837,  was  not  bind- 
ing upon  them.  The  sum  of  15,0007.  having  been  remitted  ac 
oording  to  that  deed,  was,  in  December,  1838,  pud  into  Court  in 
this  cause,  and  laid  out  in  the  purchase  of  16,1292.  0«.  8d.  consols, 
the  dividends  of  which  were  ordered  to  be  paid  to  the  Defendai^» 
The  decree  directing  the  necessary  accounts  and  inquiries  of  the 
state  of  the  family,  was  made  in  February,  1840.  In  November, 
1841,  the  Master  made  his  report,  and  found  that  the  residuary  es- 
tate of  the  testator  consisted  of  the  fund  in  Court, — of  another  sum 
of  1,900{.  consols,  purchased  by  and  still  standing  in  the  name  of 
the  testator,  and  of  a  sum  of  1,1192.  19s.  4i.,  owing  by  the  ad- 
ministratrix to  the  estate.     On  the  hearing  for  further  directions, — 

Mr.  Botehr  and  Mr.  BoundeU  Palmer^  for  the  Plaintiffii,  argued, 
that,-  under  the  will,  the  children  took  the  estate  with  the  Defendant 
in  joint-tenancy,  and  that  the  share  of  the  deceased  child  had  de- 
volved upon  the  survivors.  The  cases  proceeded  on  the  principle, 
tiiat  children  bom  at  the  date  of  the  will  were  persons  designate : 
Wilde's  ease  (a) ;  Cook  v.  Cook  (i) ;  Aleock  v.  Evans  (e) ; 
Oatts  V.  Jaekson  (d).  And  tt^e  benefit  of  the  same  principle  was 
pven  to  children  living  at  the  death  of  the  testator :  Buff  car  v. 
Bradford  (s).  They  oited  also  Jvlthtr  y.  JtMer  (/) ;  Woods  v. 
Woods  (jp) ;  OuJthush  v.  Cutimsh  (K) ;  Vaughan  v.  Marquis  of 
Headfort  (%);  BlaekweU  v.  Butt  (If);  MaUm  v. 
[  M53  ]     KeigUey  (T).    ^  the  true  construction  of  the  wiU  was, 

(a)  6  Bep.  17  b.  (6)  1  Vera.  US.  (o)  I^m.  1S5. 

(d)  a  Str.  1172.  (e)  S  Atk.  SSe.  (/)  9  Sim.  60S. 

ig)  I  MyL  &  Gb  401.  (A)  1  Bmt.  1S4U  (t)  10  Sim.  SSS. 

(h)  1  Ke«D,  176.  (0  a  V6t.  Jon.  S8S. 


1 
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that  the  widow  ud  children  were  joint-tenants,  the  settlement  could 
not  affect  the  interests  of  the  children,  although  it  bound  the  in- 
terests of  the  widow,  the  settior. 

Mr.  Sharpt  and  Mr.  Chldsmidj  for  the  Defendant,  argued,  first, 
tiiat  the  widow  took  absolutely ;  or,  seoondl j,  that  she  took  an  estate 
for  life,  with  remainder  to  her  children  ;  thirdly,  that  the  children, 
if  sny,  who  were  interested  in  the  property,  would  be  all  the  children 
of  the  Defendant,  including  the  children  of  any  future  marriage 
which  she  might  contract ;  fourthly,  that  the  settlement  must  either 
fltand  as  a  binding  instrument  for  all  its  purposes,  or  that  it  must  be 
declared  wholly  void,  as  well  io  respect  of  the  interest  of  the  Defend- 
ant as  of  that  of  the  children :  ItabinBon  t.  THckeU  (a)  ;  Cooper  t. 
Thornton  (i)  ;  Bushndl  t.  Parsons  (c)  ;  Curtis  v.  JRippon  (d)  ; 
Hammond  Y.  Neame(^e);  Morse  y.  Morse  (^fy^  CavanaffhY.  Mar- 


Mr.  StinUm,  for  the  trustees  oi  the  settlement,  who  disclaimed. 
Mr.  MounieU  Paimerf  replied. 


Yice-Ghahcsllor,  after  staling  the  the  facts  said : — 

In  the  late  cause  of  Baihs  ▼.  Ward  (A),  I  had  ocosr 
flion  to  consider  a  case  somewhat  resembling  the  present.  [  *454  ] 
*The  will  in  that  case  gave  the  rewdue  of  the  testator's 
property  to  his  widow,  with  the  declaration  that  it  was  to  the  intent 
that  she  might  dispose  of  the  same  for  the  benefit  of  herself  and  their 
children  m  such  manner  as  she  might  deem  most  advantageous ;  and 
he  made  her  sole  executrix.  In  that  case,  as  in  this,  the  widow  clium- 
ed  the  property  of  the  testator  absolutely;  aithoug^i  I  was  not  compell. 
ad  to  dedde  the  question  in  that  cause,  I  satisfied  myself,  after  an 
examination  of  most  of  the  authorities,  that,  in  several  cases  much 
more  favourable  to  the  claim  of  the  widow  than  the  present,  the 

(a)  S  Ym.  iiX  ib)  3  Bfo.  G.  C  es.  186. 

(e)  PMC  Gba.  ttS.  (<0  5  Miidd.4Si. 

M  18w«MtSS.  (/)t9i«u4a». 

(9)  Ambler,  ed.  hf  Blunt,  61S,  n.  (h)  Snpn,  p.  445. 
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Court  had  held,  that  the  children  of  the  testator  took  an  interest 
in  his  property.  The  cases  to  which  I  then  referred  were,  Burrdl 
T.  Burrell  (a)  ;  Brown  v.  Casamajar  (6)  ;  Samletf  v.  OUbeH  (0 ; 
Bobert8  v.  Smith  (i)  ;  Broad  v.  Bevan  (e) ;  WttherM  v.  Wi;U>n 
(/)  ;  Hadaw  v.  Hadow  {g)  ;  Jvbber  v.  Jvhber  (A)  ;  Woodi  v. 
TTooA  (t)  ;  and  also  the  case  of   CharnberB  v.  AtkiTH  (A). 

In  the  case  of  WoodB  v.  WoodSy  Lord  CotUnham  explains  the 
cases  (such  as  BoUnaon  v.  Tiekdl^  Cooper  v.  Thamtonj  and  otiers 
to  a  similar  effect)  in  which  the  whole  property  was,  by  the  Court; 
committed  to  the  parent,  by  saying  that  the  Court,  in  such  cases, 
only  meant  to  decide  that  the  property  might  safely  be  so  commi:ted, 
and  not  that  the  parent  was  entitled  to  it  absolutely,  to  the  ezclasion 
of  the  children. 

In  the  argument  of  this  case  many  authorities  were 
cited  in  addition  to  those  I  have  mentioned.   In  the  'pres-  [  455  ] 
ent  state  of  the  authorities,  and  of  the  family  and  prop- 
erty of  the  testator,  I  think  the  safest  course  I  can  take  is,  to  have 
the  whole  fund  in  Court,--Jto  declare  that  the  children  took  an  Jhter- 
est  in  possession  in  the  testator's  property  at  his  decease  under  the 
testator's  will ;  and  that  the  deed  of  the  30th  of  September,  1837, 
is  not  binding  upon  them,  and,  as  a  consequence  thereof,  but  not 
otherwise,  that  the  same  is  not  binding  upon  the  widow  ;  and  to  di- 
rect that  the  whole  income  of  the  testator's  residuary  estate  be  paid 
to  the  mother  during  the  infancy  of  the  children,  or  until  further 
order,  she  maintaining  and  educating  the  children  in  a  proper  man- 
ner, with  liberty  for  the  widow  and  children  to  apply. 

This  accords  with  the  form  of  the  order  in  some  of  the  more  mod- 
em cases.  The  declaration,  that  the  children  took  an  interest  in 
possession  in  the  property  under  the  will,  and  that  the  deed  of  the 
80th  of  September,  183Y,  is  not  binding  upon  them,  will  enable  the 
Defendant  to  appeal  from  my  decision ;  and  the  liberty  I  give  her 

(a)  Amb.  660.  (6)  4  Ve«.  498. 

(c)  Jac.  354.  {^d)  M.  S.    Not  reported. 

(0)  1  Ba  s.  511,  n.  (a).  {J)  i  Ken,  Sit 

(g)  9  Sim.  488.  (A)  Id.  603. 

(i)  1  MjrL  4  Cr.  401.  {k)  I  Sim.  4  8t»^  B81. 
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to  applj  will  enable  her  to  apply  the  property  at  any  time  under 
the  direction  of  the  Court  in  any  manner  which  would  be  consistent 
with  my  declaration  ot  the  interests  of  the  children.  An  application 
by  the  widow  for  the  whole  property  would,  of  course,  be  rejected 
as  being  inconsistent  with  the  declaration  I  make.  An  application 
for  part,  subject  to  the  right  of  the  children  to  maintenance  and 
education,  or  an  application  for  part  for  the  advancement  of  a  child, 
would  be  dealt  with  on  its  merits.  At  present,  I  can  only  negative 
the  absolute  claim  of  the  Defendant,  and  reserve  for  consideration 
any  specific  claim  she  may  hereafter  make. 


^TOLLBUACHB  V.  TOLLSMACHE.  [  *458  ] 

1842:  Mftrch7,8. 

Form  of  the  reference  to  inqaire  whether  it  is  proper  to  cat  timber,  daring  the  con- 
tinuance of  the  estate  of  a  tenant  for  life  of  the  lands,  impeachable  of  waste. 

The  bill,  which  was  by  a  tenant  in  tail  in  remainder,  expec- 
tant on  certain  estates  for  life,  against  the  tenants  for  life,  stated, 
that  there  were  standing  upon  the  settled  estates  divers  timber  trees  of 
sufficient  age  to  be  felled,  which  were  not  ornamental,  and  did  not 
afford  protection  or  shelter  to  the  mansion-house,  and  which  would 
not  improve  by  standing,  but,  on  the  contrary,  some  of  them  were 
in  a  state  of  decay  ;  and  that  it  would  be  beneficial  to  the  Plaintiff, 
and  to  all  the  parties  interested  in  the  estate,  that  such  trees  should 
be  cut  down  and  sold,  and  the  money  laid  out  in  the  purchas  e  of 
lands  to  be  settled  to  the  like  uses.  The  tenants  for  life  were  im- 
peachable of  waste.  The  bill  prayed,  that  it  might  be  referred  to 
the  Master  to  inquire  whether  it  would  be  proper,  and  for  the  bene- 
fit of  the  Plaintiff  and  the  other  parties,  that  any  of  such  trees 
should  be  felled ;  and  if  the  Master  should  find  that  it  would  be 
proper  that  any  of  such  trees  should  be  felled,  then  that  the  same 
might  be  ordered  to  be  cut  down  and  sold,  and  the  proceeds  of  such 
sale  secured  and  invested  accordingly. 

Vol.  L  51 
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184SU*Toll«mfiebe  r.  TolksMfae. 


Mr.  PiggoUj  for  the  Plaintiff. 
Mr.  O^eldartj  for  the  Defendant. 


Thb  Yicb-Ghanoellob  made  vi  order  of  reference  in  the  same 
form  as  that  which  was  made  by  the  decree  in  the  case  of  Tooker 
V.  Annealey  (a).    His  Honor  observed  that,  in  the  case 
[  M57  ]     of  Hmuy  t.  Hu%iey  ((},  Sir  J.  *  Leach  said,  that,  where 
the  author  of  the  settlement  had  made  the  tenant  for  life 
impeachable  of  waste,  he  had,  in  effect,  signified  his  intention  that 
no  timber  should  be  cut  during  the  continuance  of  the  life  estate. 
The  Court  would  not,  upon  considerations  of  expediency,  go  against 
the  intention  of  the  settlor,  unless  it  were  to  prevent  actual  waste 
or  destruction  of  property  from  taking  place.     In  Mildmay  v.  Mildr 
may  (c),  the  Plaintiff,  an  infant,  was  tenant  in  tail  in  remainder, 
and  the  Defendants  were  the  tenants  for  life,  and  other  parties  in- 
terested.   The  timber  was  fit  to  cut,  and  in  danger  of  running  to 
decay  ;  and  the  Court  ordered  it  to  be  cut.    Upon  the  cause  com- 
ing on  after  the  report  was  made,  the  Lord  Commissioner  Eyr^  said, 
that  the  claims  of  the  tenants  for  life  would  be  open  when  the  teih 
ant  in  tail  should  come  of  age ;  and  he  thought  that  the  Court  had 
done  wrong  in  doing  for  the  tenant  in  tail  what  he  could  not  have 
done  for  himself,  but  that,  when  he  should  come  of  age,  the  respec- 
tive clums  must  be  discussed  on  a  bill,  uid  m  the  meantime  the 
money  should  be  invested.    The  oases  of  Dtlapolt  v.  Delapole  (d), 
and  Wickhcm  v.    Wickham  (e),  proceeded  on  the  ground  that  the 
trees  wien  in  a  state  of  decay  ;  and  in  the  AitonMy-Ctrntral  y.  2&e 
JhiJs^  t(f  Mxrlbarough  (/),  the  aame  prineiide  was  applied. 

(a)  See  6  Sim.  aS7,  (6)  5  M«dd.  44. 

(c)  4  Bro.  C.  C.  76.  (d)  19  Vet.  420. 

(e>  17  Vei.  Iftl.  (/)  ft  Hftdd.  ISO. 
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164S^-Bn'add«B  T.  Jenkyin. 


•M'Fadden  V.  Jbnkyns.  [  MSB  ] 

1842 :  March  22,  and  April  15. 

lojanctioii  granted  npon  motion  to  restrain,  nntil  the  hearing  of  the  canie,  an  action 
by  an  administrator  to  recover  a  debt  which  was  formerly  dne  to  his  intestate, — 
opon  affidavit  that  the  intestate  had  requested  the  debtor  to  hold  the  snm  dne  in 
trust  for  the  Plaintiff,  and  that  the  debtor  had  accepted  the  tmst,  and  paid  over  a 
part  of  the  fand  to  the  Plaintiff. 

Whether  the  facts  stated  by  the  affidavit,  if  proved,  would  be  snffleient  to  create  a 
trust  in  favour  of  the  Plantiff— ^vgois. 

In  Febraary,  1840,  the  Defendant,  JenhfnSj  borrowed  of  Thofnr 
as  Worry  the  sum  of  5002.  Thoma%  Worry  died  on  the  22nd  of 
December,  1841,  and  administration  to  his  estate  and  effects  was 
granted  to  the  Defendant,  George  Worry.  In  January,  1842, 
George  Warry^  as  the  personal  representative  of  ThoTnoB  Worryy 
commenced  an  action  against  Jenhynn  for  the  recoyerj  of  the 
5002.  and  interest.  The  present  bill  was  thereupon  filed  against 
JenhyiMy  the  debtor,  and  George  Worry ^  the  administrator,  stating, 
ttat  the  said  sum  of  5002.  was  lent  to  Jenkyns,  and  was  to  have 
been  repaid  in  a  few  days, — that,  in  May,  1840,  Thomas  Worry ^ 
the  intestate,  orally  directed  one  Bartholomew  to  desire  Jenkyne  to 
hold  the  5002.  upon  trust  for  the  Plaintiff,  and  at  her  disposal,  for 
her  own  use  and  benefit, — ^that  Bartholomew  accordmgly  communi- 
cated the  directions  of  the  intestate  to  JenkynSy — that  Jenkyns  ac- 
cepted the  trust, — that  the  trust  had  been  executed  in  part  by  the 
payment  to  the  Plaintiff  of  102.  by  Jenkyns  out  of  the  5002., — and 
that  Thomae  Worry ^  the  intestate,  had  never  demanded  the  5002., 
or  the  interest  thereon,  from  Jenkyns^  after  May,  1840;  and 
praying  that  it  might  be  declared  that  Jenkyns  was  a  trustee  {ot 
the  Plaintiff  of  the  said  sum  of  5002.  and  mterest,  and  that  the 
Plaintiff  was  beneficially  entitled  thereto,  and  that  the  Defendant, 
George  Worry j  might  be  restrained  from  prosecuting  the  action  for 
the  recoreiy  of  the  same. 

The  motion  for  the  injunction  wttr  made. 
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[  •469  ]  'Mr.  Sharpe  and  Mr.  a.  L.  Bussell,  for  the  Plaintiff, 
argued,  that,  by  the  circumstances,  an  irrevocable  trust 
of  the  sum  in  question  had  been  created  by  the  intestate  in  favour 
of  the  Plaintiff:  the  action  was  wholly  unnecessary,  and  would  de- 
cide nothing.  In  addition  to  the  cases  mentioned  in  the  judgment, 
ihey  cited  Wright  v.  Wright  (a). 

Mr.  Wakefield  and  Mr.  Kenyon,  fir  the  Defendant,  Warry, — 
There  was  nothing  in  the  merely  oral  communication  made  to 
JenkynSj  through  BarOiolomew^  (even  if  that  were  proved,  and  it 
was  not  admitted),  which,  in  equity,  would  create  a  trust  for  the 
Plaintiff,  or,  at  law,  divest  the  intestate  of  his  right  to  recover  the 
debt.  And  there  was  no  consideration  upon  which  the  Court  would 
interfere  to  give  effect  to  that  which  was,  at  the  utmost,  an  incom- 
plete manifestation  of  intention,  which  the  intestate  had  never  de- 
prived himself  of  the  power  to  change.  The  motion  must,  on 
every  ground,  be  refused,  for  the  money  coiild  not  properly  remain 
in  the  hands  of  the  debtor,  and  the  Defendant  was  the  only  party 
who  could  legally  recover  it.  The  action  for  that  purpose  was, 
therefore,  obviously  proper.  Besides  the  cases  which  are  adverted 
to  in  the  judgment,  they  cited  Tat^lar  v.  Lendetf  ((),  and  Tate  v. 
Hilhert  (c). 


Vicb-Chancbllor  : — 

This  motion  has  been  made  on  affidavits,  and  no  objection  was 
taken  to  their  admissibility ;  which  I  observe,  not  for  the  purpose  of 

throwing  doubt  upon  their  admissibility,  but  only  as  one 
[  *460  ]     of  the  circumstances  shewing  what  •the  case  is  I  have 

been  required  to  exercise  a  judgment  upon.  The  Plain- 
tiff, Jenkyne^  and  Bartholomew^  have  all  made  affidavits  in  support 
of  this  motion ;  and  the  personal  respectability  of  the  two  latter 
persons  was  admitted  at  the  bar  by  the  counsel  for  the  Defendant^ 
Q-eorge  Warty.    Their  testimony,  in  support  of  the  Plwntiff  *s  case, 

(a)  1  Yes.  400.    (6)  10  EmI,  49.     (t)  4  Bn>.  C  C.  S91 ;  S.  C.  9  Yes.  jon.  1 11. 
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is  SO  hr  direct  and  positive^  that^  upon  that  evidence  alone,  I  could 
not  say  that  the  Plaintiff  had  not  sufficiently  made  out  her  case  for 
the  purposes  of  this  motion,  if  the  facts  deposed  to  by  Jenkyns  and 
Bartholomew  would  entitle  the  Plaintiff  to  the  equity  she  claims. 
The  evidence  for  the  Defendant  does  not,  nor,  from  the  circum- 
stances of  the  case,  could  it  be  expected  directly  to,  traverse  the 
case  made  by  the  bill.  But  that  evidence  tends  certainly  to  throw 
some  degree  of  doubt  and  discredit  upon  the  evidence  for  the 
Plaintiff.  In  this  state  of  the  evidence,  the  duty  which  the  usual 
course  of  the  Court  imposes  upon  me  in  this  stage  of  the  cause,  is  to 
reserve  my  judgment  upon  the  facts  of  the  case  merely,  and  to  regu- 
late my  judgment  upon  this  motion  with  reference  to  the  other 
points  before  me. 

Now,  with  respect  to  those  other  points,  some  of  them  appear  to 

me  to  be  sufficiently  clear — First,  it  is  plain  that  the  trial  of  the 

pending  action  will  decide  nothing  which,  in  this  Court,  would  be 

conclusive  between  the  parties.     Secondly,  it  is  clear  that,  inasmuch 

as  the  transaction,  in  respect  of  which  the  Plaintiff  claims  the  debt 

in  question,  was  not  founded  upon  any  valuable   consideration,  this 

Court  will  not,  in  any  stage  of  the  cause,  lend  its  aid  to  perfect  the 

Plaintiff's  title.    In  other  words,  the  Plaintiff  must  shew  that  such 

transactions  were  had  in  the  life  time  of  Thomas   Warn/  as  would 

have  entitled  the  Plaintiff  as  against  him  to  maintain  the  same  equity 

she  now    claims    against  his  personal    representative, 

George  Warry.  •Thirdly,  I  thui  it  may  safely  be  stated,     [  MGl  ] 

that,  if  Thomas  Warry  had  in  his  lifetime  so  acted  as  to 

constatute  himself  a  trustee  of  the  debt  for  the  Plaintiff,  that,  in 

equity,  would  establish  the  claim  of  the  Plaintiff  as  against  Tlvomae 

Warry  and  his  estate.     And,  lastly,  I  think  it  is  clear,  upon  the 

authorities,  as  an  abstract  proposition,  that,  in  the  case  of  personal 

property,  a  declaration  of  trust  may  be  made  without  writing. 

The  first  of  these  propositions  depends  upon  the  accuracy  of  the 
others.  The  second  is  manifest  from  the  cases  of  Colman  v.  Sarel 
(a),  Ellieon  v.  Ellison  (6),  Adams  v.  Claxton  ((?),  Antrolms  v. 

(a)  1  Bro.  C.  C.  12  j  S.  C.  1  Ves.  jun.  50.  (6)  6  Ves.  65«. 

(c)  6  Yes.  225. 
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Smith  (a),  Oottemr.  MiswingQi),  Pulvertoft  t.  Pvi9ert6ft(e)^  E» 
parte  Pyt^  Ex  parte  Daboet  (d),  Edwarde  v.  J&nee^^e)^  aad  the  late 
case  of  IHUon  v.  Coppin  (/))  before  Lord  Cottenham.  The  third 
point  stands  upon  the  direct  authority  of  Lord  Stdany  in  Ex  parte 
Pye,  and  Ex  parte  Duioet,  followed  by  the  Master  of  the  Rolls  in 
WheatUy  t.  Puri  (^),  CoUineon  v.  PatrickQi).  To  the  above  oaght, 
perhaps,  to  be  added  the  cases  of  Shane  v.  Cadogan(%)  and  F<nieeeiu 
T.  BameU  (i),  as  explained  by  Lord  Cottenham  in  Edwards  ▼. 
Jantiy  also  the  principle  of  the  case  of  FUnoer  v.  Marten  (Z),  and 
the  authorities  there  cited.     The  last  point  is  sufficiently  established 

by  the  cases  cited  at  the  bar  (m),  to  which  many  other 
[  *462  ]     'authorities  might  be  added.    Such  appears  to  me  to  be 

the  state  of  this  case  with  respect  to  the  points  which 
were  made  at  the  bar :  and  I  have  thought  it  right  to  mention  the 
above  authorities,  in  order,  if  it  should  be  thought  advisable  to  have 
my  decision  upon  this  motion  reviewed,  that  the  principles  establish- 
ed by  the  cases  referred  to,  in  their  application  to  this  particular 
ease,  may  be  fully  considered. 

There  may  be  difficulty  in  reconciling  with  each  other  all  the 
cases  which  have  been  cited.  Perhaps  they  are  to  be  reconciled 
and  explained  upon  the  principle,  that  a  declaration  of  trust  purports 
to  be,  and  is  in  form  and  substance,  a  complete  transaction,  and  the 
Court  need  not  look  beypnd  the  declaration  off  trust  itself,  or  bqniie^ 
into  its  origin  in  order  that  it  may  be  in  a  poution  to  uphold  and  en- 
force it ;  whereas  an  agreement  or  attempt  to  assign  is,  in  form  and 
nature,  incomplete,  and  the  origin  of  the  transaction  must  be  inqmr- 
ed  into  by  the  Court :  and  where  there  is  no  consideration,  the  Court, 
upon  its  general  principles,  cannot  complete  what  it  finds  imperfect. 
There  is  a  close  analogy  for  this  reasoning  m  the  case  of  suits  to  en« 
force  demands  arising  out  of  illicit  dealings  between  parties*    If,  in 

(a)  12Ves.  S9.  {b)  1   Madd.  176.  (c)  18  Yes,  S4. 

(d)  ISYes-.UO.  (e)  2  Mjh  &  Cr.  226.  (/)  Not  ytt  reported. 

\g)  1  Keen,  551.  (A)  2  Keen,  123. 

(«)  3  Sag..yend.  &  Par.,  p.  66,  ed.  10.   Appendix,  zzrii.    (Jb)  3  Mj^.  &  K.  36. 
(0  2Mjl.&  Cr.459. 

(m)  Nob,  T.  Nab,  10  Mod.  404  ^  Ford^  t.    WOUm,  S  Bre.  C.  C.  597 ;  BeyWg 
T.  Bouloott,  Rue.  346  ;  Benftoio  t.  TWonMiuf,  1  Myl.  &  Or.  506. 
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such  cases,  the  Court  finds  an  account  rendered,  or  other  act  done 
by  one  of  the  parties,  upon  which  account  or  act  the  Court  can  pro- 
ceed without  investigating  the  origin  of  the  demand,  it  will  do  8o(a). 
But  it  will  not  so  proceed  where  the  form  of  the  transaction  is  such 
as  to  oblige  the  Court  to  go  into  the  original  illegal  transaction,  out  of 
wldch  the  demand  arises*  It  is  unnecesary,  however,  to  pursue  that 
question  in  the  present  stage  of  the  cause.  The  diflhml- 
ties  both  of  law  *acd  fact,  are  so  great  that  I  think  I  [  M68  ] 
ongibt  not  to  decide  on  the  rights  of  the  parties  upon  mo- 
tion. The  state  of  the  authorities,  and  especially  the  oases  lately 
decided  at  the  Rolls,  make  it  proper  that  I  should  reserve  my  judg- 
ment upon  the  whole  case  until  the  hearing  of  the  cause.  When 
the  evidence  has  been  taken,  the  case  may  more  clearly  appear,  and 
be  relieved  of  much  of  its  diffiulty.  It  is  clear  that  the  Plaintiff  can- 
not ultimately  succeed,  unless  she  eaii  make  out  that,  with  reference 
to  a  debt  in  question,  the  relation  of  trustee  and  cestui  que  trust  wee 
completely  established  in  her  favour  in  the  lifetime  of  JTiomas 
Worry. 

The  bill  prays  only,  that  J€nk]fn$  may  be  declared  a  trustee  for  the 
Plaintiff  of  the  sum  in  question*  The  Plaintiff  will  consider  bow  far 
•he  may  possibly  relieve  the  Court  from  a  formal  dUiculty  at  the 
hearing  of  the  cause,  by  amending  the  bill,  and  treating  both  of 
tiie  Defendants,  or,  in  the  alternative,  either  of  them,  as  trustees 
or  a  trustee  for  her.  The  observations  of  Lord  CoUenham  iu  Edw€rd$ 
¥*  tTbnrs,  and  the  caae  of  Wheailey  v.  Purr^  suggest  this  remark. 

Upon  the  submission  which  has  been  made  at  the  bar  to  bring  the 
money  into  Court,  it  must  be  ordered  to  be  brought  in,  and  the  ac- 
tion must  be  stayed.  [1] 


Affirmed  Vf  tiie  Lord  Chmcaior,  Nor.  4,  IS49. 

(•)  Dontnifon  t.  Whitmm,  %  Myl.  k  Cr.  177;  •"d  tb«  cwei  thert  dtid. 
[1]  See  ths  CSM  reported  1  Phil.  liS.  Md  note  2  oa  pige  167,  15S. 
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[  *464  ]  *Mebe  v.  Ebttlbwell. 

1842:    April  30.    May  2. 23. 

M.,  who  in  the  event  of  surviving  her  daughter,  and  of  the  death  of  her  dauj'hter 
without  issue,  would,  as  next  of  kin,  be  entitled  to  a  fund,  which  was  vested  in 
trustees,  executed  a  voluntary  assignment  of  her  interest  in  the  fund,  to  the  hus- 
band of  the  daughter,  and  declared  the  trusts  of  the  assignment,  as  to  part  for  the 
benefit  of  M.  herself,  and  aa  to  another  part  for  the  daughter's  husband  absolute- 
ly. No  notice  of  the  assignment  was  given  to  the  trustees.  The  daughter  after- 
ward«  died  without  issue ;  and  the  husband  Eled  his  bill  against  the  trustees  and 
M.  to  compel  tha  performance  of  the  trust  :—Held,  that  the  voluntary  assignment 
did  not  create  a  trust  which  a  court  of  equity  would  enforce ;  and  the  bill  was  dis- 
missed. 

John  Kettlewell,  by  bis  will,  dated  the  4th  of  August,  1888,  de- 
vised all  his  real  estate  to  trustees,  upon  trust  to  pa;  the  rents,  issues, 
and  profits  thereof  to  his  daughter,  Hannah  Ketthwelly  during  her 
life,  for  her  sole  and  separate  use,  and  after  her  decease  he  directed 
that  his  said  trustees  should  stand  seised  of  his  said  real  estate  in 
trust  for  such  child  or  children  of  his  said  daughter,  living  at  her 
decease,  as  she  should  by  will  appoint,  and  in  default  of  appointment 
in  trust  for  such  child  or  children  in  equal  shares,  and  in  default  of 
such  issue  upon  such  trusts  as  his  daughter  should  by  will  appoint. 
And  the  testator  bequeathed  to  the  said  trustees  the  sum  of  11,000Z., 
upon  trust  to  place  the  same  out  at  interest  upon  government  or  re- 
al securities,  and  directed  that  tbey  should  stand  possessed  of  the 
same,  and  the  dividends  and  interest  thereof  upon  the  same  trusts, 
in  favour  and  for  the  benefit  of  his  said  daughter  and  her  children 
as  are  thereinbefore  declared  of  his  real  estate,  or  as  near  thereto 
as  the  nature  of  the  property,  and  the  rules  of  law,  admit ;  but  if 
his  daughter  should  have  no  child  living  at  her  decease,  then  as  to 
the  sum  of  1002.  (part  of  the  said  sum  of  11,0002.),  in  trust  for  E. 
L.  Dau>8on^  and  as  to  the  residue  of  the  said  sum  of  11,0002.  in 
trust  for  the  next  of  kin  of  the  testator's  said  daughter  Hannah  (ex- 
clusive of  a  husband),  in  a  course  of  distribution  according  to  the 
statute.  The  testator  appointed  the  same  trustees  the  executors  of 
his  will. 
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On  the  11th  of  March,  1839,  the  testator  died,  leaving  the  defen- 
dant, Mary  KettleweUj  his  widow,  and  also  the  'said  Hian- 
9iaA,  his  daughter,  surviving.    The  will  was  proved  by       [  M65  ] 
the  executors,  and  the  11,0002.  was  duly  invested  in 
their  names. 

On  the  20th  of  June,  1839,  Bannalij  the  daughter,  married  the 
Plaintiff,  J.  Meek,  the  younger. 

« 

By  an  indenture,  dated  the  10th  September,  1839,  and  made  be- 
tween the  Defendant,  Mary  Kettlewellj  of  the  first  part,  and  the 
Plaintiff,  of  the  second  part,  reciting  the  will  of  the  testator,  and 
his  death,  and  that  the  said  Defendant,  in  the  event  of  the  death  of 
the  testator's  daughter^  without  leaving  issue  her  surviving,  would 
become  entitled  to  the  residue,  of  the  11,000/.  as  the  next  of  kin  of  ^ 
her  said  daughter,,  and  reciting  that  the  said  Defendant  had  con- 
tracted and  agreed  with  the  Plaintiff. to  grant  and  assign  the  residue 
of  the  11,000/.  to  him,  his  executors,  administratots,  and  assigns, 
it  was  witnessed,  that,  in  pursuance  of  the  said  contract,  and  ^  con- 
sideration of  the  natuiAl  love  and  affection  of  the  said  defendant 
for  the  Plaintiff;  as  the  husband  of  hei  daughter,  and  in  considera. 
tiotf  also  of  the  sum  of  10s.  by  the.  said  Jame$  Mf^k,  the  younger, 
to  the  said  Defendant  paid,  the  receipt  wKer^f  ^^  thereby  ac- 
knowledged,  the  said  Defendant,  Mary  K^leweUj  granted,  bar. 
gained,  sold,  assigned,  transferred,  and  p^^  over  unto  the  Plaintiff, 
his  executors,  administrators,  and  aasi^a?  all  that  the  said  rever. 
sionary  or  expectant  estate  of  her  t&c  said  Defendant,  of,  in,  and  to 
the  said  sum  of  11,000/.,  and  ct  and  in  the  interest  and  proceeds 
to  grow  due  and  payable  for  the  same :  and  also  the  said  sum  of 
11,000/.  (after  paying  thereout  the  said  sum  of  100/).  and  every 
part  thereof,  and  all  int<>re8fc  and  proceeds  thereafter  to  grow  due  or 
become  payable  for  the  same,  upon  trust,  as  to  the  said  sum  of  100/, 
(parcel  of  the  said  sum  of  11,000Z),  for  the  said  B.  L. 
hawsofiy  •according  to  the.  purport  of  the  said  will, — as    [  ^4:66  ] 
to  the  sum  of  3,000/.,  other  parcel  of  the  said  sum  of 
11,000/.,  In  trust  for  the  said  Defendant,  her  executors,  adminis- 
trators, or  assigns,  to  and  for  her  and  their  own  absolute  use  and 
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benefit, — and  as  to  the  sum  of  7,900/.  (the  residue  of  the  said  sum 
of  11,000Z.),  in  trust  for  the  Plaintiff  himself,  bis  executors,  ad* 
ministrators,  and  assigns,  to  and  for  his  and  their  own  absolute  use 
and  benefit :  and  for  the  better  enabling  the  Plaintiff  to  recei^re  and 
take  the  said  money  and  premises,  the  said  Defendant  constituted 
him,  his  executors,  administrators,  and  assigns,  her  attorney,  and 
attornies  irrevocable,  in  her  name  to  demand,  receive,  and  take  the 
said  premises  of  and  from  the  said  trustees,  or  whom  else  it  should 
concern  to  pay  or  transfer  the  same,  upon  the  decease  of  the  said 
ffannahj  the  daughter  of  the  said  testator,  without  issue  her  surviv- 
ing ;  and  then  followed  the  usual  power  to  the  Plaintiff  to  give 
effectual  receipts  for  the  monies  which  he  should  receive,  and  the 
common  covenants  for  good  title,  and  for  further  assurance. 

On  the  21st  December,  1839,  the  Plaintiff  signed  a  memorandum 
on  the  back  of  the  indenture  of  the  10th  of  September,  1839, 
"which  was  in  the  following  words : — 

^^  MtKnorandum, — ^That  I,  the  within-named  James  Meek,  die 
younger,  a\»  the  request  of  the  within-named  Maty  Kettlewell,  and 
upon  condition  that  the  will  of  my  dear  wife,  Hannahj  dated  the 
23rd  day  of  August  last  past,  shall  remain  valid,  unrevoked,  un- 
altered, and  uncanc^ed,  at  the  time  of  my  said  dear  wife's  death, 
have  agreed,  and  do  he>^by  agree,  to  allow  and  pay  to  the  said 
Mart/  Kettlewell  the  fur^er  sum  of  3,000?.  out  of  the  within- 
named  sum  of  7,9002.  Witntqs  my  hand,  this  2l8t  day  of  Decern* 
ber,  1889." 

On  the  7th  of  January,  1840,  Hannah^  the  Plaintirt 
[  *467.  ]  *wife,  died  without  issue,  and  thereupon  Defendant,  her 
mother,  became  under  the  limitation  in  the  will  entitled 
to  the  11,0002.,  subject  to  the  payment  of  1002.  to  DawMn.  The 
fund  remained  standing  in  the  names  of  the  truitees,  appointed  by 
the  testator.  It  did  not  appear  that  any  notice  had  been  given  to 
the  trustees,  either  of  the  assignment  of  the  10th  of  September,  or 
of  the  subsequent  indorsement  thereon.  The  Defendant,  Mary 
KetUewellj  did  not  consent  to  the  application  of  the  fund  according 
to  the  terms  expressed  by  the  assigoment,  or  the  memorandum ; 


GASES  IN  CHANCEBT.  468 

1842.— R«ike$  r.  Waid. 

-_^ —  * 

and  the  trustees  declined  to  act  in  conformity  with  those  iDstruments 
without  her  sanction.  The  bill  was  then  filed  against  the  widow 
and  the  trustees,  praying  that  the  performance  of  the  trusts  of  the 
ndenture  of  assignment  might  be  decreed.  ^ 

Mr.  J.  Busidlj  and  Mr.  Keene^  for  the  Plaintiff  (a). 

I. 
The  Court  is  not  called  upon  to  interfere  for  the  pui^ose  of  giv- 
ing effect  to  an  imperfect  transaction,  or  even  to  compel  a  pasty  to 
perform  a  voluntary  contract.  The  declaration  of.  trust  is  perfect, 
^the  interest  in  the  property  to  which  it  relates  is  equitable,  and 
not  capable  of  any  other  mode  of  transfer ;  and  it  is  not  necessary 
to  require  any  further  act  to  be  done  by  the  assignor.  The  assign- 
ment points  out  the  duties  of  the  trustees  in  respect  to  the  fund : 
the  trustees  would  be  justified  in  acting  upon  the  assignment,  and 
they  are  bound  to  act  upon  it.  All  that  the  Plaintiff  seeks,  there* 
fore,  is  to  compel  the  trustees  to  {perform  a  trust  in  the  manner 
which  the  cestui  que  trust  has  directed,  and  which  the  trustees  can 
have  no  ground  for  resisting.  If  the  cestui  que  trust  should  see 
ground  or  occasion  to  repudiate  the  transaction,  it  is  for 
the  cestui  que  trust  to  institute  a  suit  for  the  purpose  of  [  M68  ] 
cancelling  the  instrument  or  averting  its  consequences : 
Colman  v.  Sarel  (a)  ;  Mlison  v.  Ullison  (b)  ;  Antrobus  v.  Smith 
(c) ;  Pulvertoft  v.  Pulvcrtoft  (d)  ;  Buckle  v.  Mitchell  (e)  ;  Ex 
forte  Fye^  Ex  parte  Duhost  (/)  ;  Sloane  v.  Cadogan  (^)  ;  Jones 
V.  Oroucher  (h);  Edufarda  v.  Jones  (i)  ;  Fortescue  v.  Bamett 
(k)  ;  .  Collinson  v.  Pattrick  (Z). 

Mr.  iSAorpc,  Mr.  WUbrahamj  and  Mr.  Wtlleockj  for  the  De- 
fendanty  Mary  Kettlewelly  argued,  first,  that  she  had^o^  either  at 
the  time  of  making  the  instrument  of  September,  :^39,  or  at  the 

(a)  Theaiipiments  are  stated  ex  relatione. 

(a)  8  Bro.C.  C.  IS;  8.  C.  1  p.  66,  ed.  lO.Ves.  Jon.  60. 

(^)  <6  Yef .  666.  (c)  IS  Vee.  39.  {4)  y  Ves. iS4L 

(<)  18  Ve>.  100.  (/)  18  V«f.  UM  tf ^^og-  V.  AP.>i^p. p^iL 

(A)  } 6un.ltSi.316L  J)  1  MyLA^Jr.Ma 

a)  8ifjL.«»  1^  81^  j(0  S  Hera,  118. 
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time  of  making  the  subsequent  memorandum,  any  interest  which 
could  pass  by  release  or  assignment :  it  was  a  mere  possibility,  and 
clearly  distinguishable  from  an  expectant  interest  which  might  be 
assigned  for  value. 

Secondly,  the  object  of  the  suit  is  to  enforce  the  performance  of 
a  voluntary  contract,  and  one  which  is  necessarily  executory.  The 
trustees,  of  the  fund  were  not  trustees  on  behalf  of  the  Defendant, 
at  the  time  the  instrument  was  executed.  Taken  as  declaration  of 
trust,  the  instrumeht  could  only  apply  to  some  interest  which  ex- 
isted at  the  time  it  was  made.  The  character  of  a  declaration  of 
trust,  which  is  sought  to  be  imputed  to  it,  cannot  be  implied  from 
the  circumstances  which  have  since  happened.  That  the  Court  will 
not  enforce  a  voluntary  contract,  as  against  the  party  making  it,  is 
clear :  Moth  v.  Frome  (a)  ;  BecJdey  v.  Newland  (6), 
[  MBQ  ]  Higden  'v.  Williamson  (c)  ;  Grey  v.  Kentish  (i) ; 
Wright  v.  Wright  (e)  ;  CarUton  v.  Leighton  (/)  ;  fFeth- 
ered  v.  Wethered  (^) ;  Hyde  •v.  White  (K)  ;  Lydt  v.  Mynn  (t) ; 
Wheatley  v.  Purr  (fc) ;  Tufnell  v.  Constable  (i)  ;  Hollotvay  v. 
Htadington  (m)  ;  Co  Litt.  (^Butler)^  265.  a.,  n.  1. 

Mr.  Bohson^  fof  the  trustees. 


Viob-Chancklloe  : — 

The  Plaintiff  in  this  case  has  filed  his  bill  to  obtain  the  benefit  of 
a  trust  declared  in  his  favour,  upon  the  indenture  of  assignment  of 
the  10th  of  September,  1839.  It  is  admitted  that  this  assignment 
was  voluitary,  and  that  the  memorandum  of  the  21st  December, 
1839,  has  tot  in  that  respect  altered  the  character  of  the  transac* 
tion ;  and  th^  Defendant,  Mrs.  KettleweU^  insists  that  she  is  not 
bound  by  it,  oi  by  the  memorandum,  and  she  claims  the  fund  in  the 
hand  of  the  tru^^es. 

(a)  Amb.  SM.  (6)  s  P.  Wmi-  isa.  (c)  t  P.  Wm».  Ifti. 

(d)lAtk.280.  («)lVet.40».  (/)8M«.e67. 

{3)  S  Sim.  183.  #A)  6  gin.  5,4  (,-j  1  MjL  *  K.  SSS. 

(ft)  1  KtSB.  fiSl.  (1^  8  Sim.  69.  (m)  s  Sim.  tS4. 
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In  support  of  the  PlaiDtiff 's  claim,  I  was  referred  to  the  well- 
known  principle  recognised  and  established  bj  the  cases  of  Colman 
V.  Sarel  (a),  Ellison  v.  Ullisan  (6),  and  Pulverioft  v.  Pulvertoft 
(c^,  that  where  a  trust  is  actually  created  in  favour  of  a  volunteer, 
a  Court  of  Equity  will  enforce  its  execution,  although  it  will  not 
lend  its  aid  to  enforce  a  voluntary  agreement.  And  according  to 
Lord  EldorCs  decision  in  Ex  parte  Pye  and  Ex  parte 
*DuboU  (d),  a  party  may  so  constitute  himself  a  trustee  [  *470  ] 
that  a  Court  of  Equity  will  execute  the  trust  in  favour  of 
a  volunteer.  ''  It  is  clear,"  (says  Lord  Eldcm  in  that  case))  '^  that 
tliia  Court  will  not  assist  a  volunteer ;  yet,  if  the  act  is  completed, 
though  voluntary,  the  Court  will  act  upon  it.  It  has  been  decided, 
that  upon  an  agreement  to  transfer  stock,  this  Court  will  not  inter- 
pose; but  if  the  party  has  declared  himself  to  be  the  trustee  of 
that  stock,  it  becomes  the  property  of  the  cestui  que  trust  without 
more,  and  the  Court  will  act  upon  it." 

If  the  limits  of  the  law  were  to  be  collected  from  the  facts  of  the 
cases  I  have  referred  to,  they  would  not  perhaps  go  farther  than  to 
establish,  that  where  the  legal  interest  in  property  is  transferred  or 
acquired  in  pursuance  and  in  execution  of  an  antecedent  agreement 
or  direction  leading  the  uses  or  trusts  of  that  property,  or  as  part 
of  the  transaction  creating  the  trust,  the  Court  will  execute  the 
trust  though  voluntary.  There  does  not,  however,  appear  to  be  any 
reason  why  the  doctrine  of  the  Court  should  be  so  confined,  pro* 
Tided  the  trust  is  actually  created,  and  the  relation  of  trustee  and 
cestui  que  trust  established  between  the  parties.  The  language  of 
Lord  Eldon  in  the  passage  I  have  cited  is  not  so  limited ;  and  from 
the  late  cases  of  Wheatley  v.  Purr  (e),  and  CollinMon  v.  Paitrick 
(/),  I  conclude  that  Lord  Longdate  takes  a  similar  view  of  the  sub- 
ject. The  question,  I  conceive,  must  be  simply  this,  whether  the 
relation  of  trustee  and  cestui  que  trust  has  been  actually  establish* 
ed  or  not. 

(a)  3  Bro.  C.  C.  IS;  S.  C.  1  Yea.  Jul  60.  (6)  •  Vm.  6M. 

(e)  18  Vet.  S4.  {d)  18  Ves.  149. 

(i)  1  Keen,ft51.    fleonttol.of  this  caaeal  page  658^59,  66a 
(/)  S  Keen,  118. 
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In  the  case  of  a  formal  declaration  of  trust  bj  the  legal  or  even 
beneficial  owner  of  property,  declaring  himself  in  terms 
[  MTl  ]  the  trustee  of  that  property  for  a  •vohinteer,  many  con- 
siderations might  arise  which  do  not  apply  to  the  case 
now  before  me.  The  Court  in  that  case  might  not  be  bound  to  l^k 
beyond  the  mere  declaration.  If  the  owner  of  property  having  the 
legal  interest  in  himself  were  to  execute  an  instrument  by  which  he 
declared  himself  a  trustee  for  another,  and  had  disclosed  that  in- 
strument to  the  cestui  que  trust,  and  afterwards  acted  upon  it,  that 
might  perhaps  be  suflScient ;  for  a  Court  of  Equity,  adverting  to 
what  Lord  Eldon  said  in  Ex  parte  Dubostj  might  not  be  bound  to 
inquire  farther  into  an  equitable  title  so  established  in  evidence. 
Again,  if  the  equitable  owner  of  property,  the  legal  interest  of 
which  was  in  a  trustee,  should  execute  a  voluntary  assignment  of 
the  property,  and  authorize  the  assignee  to  sue  for  and  recover  the 
property  from  that  trustee,  and  the  assignee  should  give  notice  there- 
of to  the  trustee,  and  the  trustee  should  accept  the  notice  and  act 
upon  it,  by  paying  the  dividends  or  interest  of  the  trust  property  to 
the  assignee  during  the  life  of  the  assignor  and  with  his  consent,  it 
might  be  difficult  for  the  executor  or  administrator  of  the  assignor 
afterwards  to  contend  that  the  gift  of  the  property  was  not  perfect 
in  equity.  But  such  circumstances  do  not  occur  in  the  present 
case.  There  is  here  no  formal  declaration  of  trust.  This  is  the 
case  of  a  voluntary  assignment  of  which  the  trustees  never  had 
notice,  and  which  was  never  acted  upon ;  and  the  question  is,  simply, 
whether  the  facts  which  have  been  establisbed,  as  against  Mrs. 
Kettlewell^  have  constituted  the  relation  of  trustee  and  cestui  que 
trust  between  the  Plaintiff  and  the  trustees  of  the  fund,  or  prodoe- 
ed  the  same  effect  by  having  estopped  her  {rom  saying  that  such  is 
not  the  case  7  Whether  by  the  effect  of  the  voluntary  assignment 
of  the  10th  of  September,  1839,  and  the  memorandum,  the  benefir 
cial  interest  in  any  part  of  the  fund  in  question  became  in  equity 

the  property  of  the  Plaintiff  7 
[  *472  ]        ''Ftndmg  the  doctrine  of  the  Oourtclearly  defined,'ihal 
wheM  a  trust  is  actually  created,  the  Court  will  act  upon 
it  in  fkvonr  of  ft  volunteer^  and  that  a  person  may  eonstatote  hipi- 
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self  a  trustee  for  another,  it  might  perhaps  have  reasonably  been 
expected,  that  whero  the  beneficial  owner  of  a  fund  had  done  that 
which  unequivocally  amounted  to  a  declaration  on  hh  part,  that  an 
interest  in  his  property  should  thereby  become  vested  in  another, — 
and  the  person  in  whom  the  legal  interest  was,  and  also  the  intended 
cestui  que  trust,  had  notice  of  that  declaration,  the  Court  would,  as 
against  the  party  making  the  declaration,  have  fastened  upon  it, 
and  held  that  he  had  thereby  actually  created  that  trust,  which,  in 
the  case  of  volunteers,  the  rule  of  the  Court  requires  and  acts  upon. 
It  is,  however,  impossible  to  say  that  the  reported  cases  support 
such  a  proposition.  Without  referring  to  the  cases  in  which  parties 
have  ineffectually  endeavoured  to  convert  an  imperfect  gift  into  a 
trust,  the  case  of  Edwards  v.  Jones  (cf)  shews,  that  tho  most  clear 
intention  to  confer  an  interest  by  a  present  act  may  not  be  sufficient 
to  create  a  trust  in  favour  of  a  volunteer,  although  made  by  the 
party  in  whom  the  legal  interest  may  be,  and  communicated  by  that 
party  to  the  intended  cestui  que  trust.  In  that  case  the  obligee  in 
a  bond  made  an  indorsement  upon  it  which  purported  in  terms  to  be 
an  actual  assignment,  and  at  the  same  time  delivered  the  bond  to 
the  intended  assignee.  The  Viee-Cfianeellor,  and  afterwards  Lord 
CoUenham^  on  appeal,  held  this  to  be  an  imperfect  gift,  and  not  a 
trust.  It  was  decided,  that  the  relation  of  trustee  and  cestui  que 
trust  was  not  created  by  the  transaction.  I  consider  myself  bound 
by  the  authority  of  that  case  in  the  absence  of  a  formal  declaration 
of  trust,  (whatever  the  effect  of  such  a  declaration  might  be),  to 
hold,  that  the  question,  whether  a  trust  has  been  created 
or  not,  must  'be  determined  upon  principles  of  strict  law,  [  MTS  ] 
and  not  merely  from  circumstances  which  may  fail  to 
place  the  intention  of  the  parties  out  of  the  reach  of  controversy. 
The  most  distinct  evidence  of  intention  to  pass  an  interest  may  not 
be  conclusive. 

It  was  said  for  the  PUdntiff  in  this  case,  that  the  legal  interest 
bemg  in  the  executors  and  trustees  under  the  testator's  will,  the 
asBgoment  of  lOdi  September,  1839,  under  seal,  would  create  a 

(a)  I  Myl.  A  Cr.  laa. 
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trust,  and  that  the  case  of  bond,  as  in  JSdwards  v.  Jonesy  was  dis- 
tinguishable from  the  present.  I  confess  myself  unable  to  discover 
the  ground  for  any  judicial  distinction  betweei^  the  cases,  where  the 
question  is  only  whether  a  trust  has  been  actually  created.  If,  in 
the  case  jtiow  before  me,  Mrs.  Kettlewell  bai  assigned  her  interest 
in  the  property  for  value  after  her  daughtei^'s  death,'  and  notice 
of  such  assignment  had  been  given  to  the  trustees  of  the  fund,  be- 
fore they  had  notice  of  the  assignment  under  which  the  FIsdntiff 
claims,  it  .would  have  been  impossible  not  to  hold  that  the  assign- 
ment for  value  had  prevailed  over  the  earlier  voluntary  assignment. 

.  This  would  have  been  the  case  even  if  tbe  first  assignment  had  been 
"for  value  (a).     But  this  consequence  would  not  necessarily  have 
followed  if  the  trust  was  actually  created,  provided  the  legal  inter- 
est were  not  transferred  to  the  assignee  for.  value  without  notice  of 
the  prior  trust.    For  personal  property  is  not  within  the  statute  (6), 
Billv.  Cureton  (c),  Jones  v.  Croucher  (d^  \  and  if  the  trust  was 
once  created,  the  property  woidd  belong  to  the  cestui 
[  ^474  ]  .  que  trust  without  more,  and  no  purchaser  Twith  notice  of 
his  right  could  call  for  the  ti^ansfer  of  the  legal  interest. 
The' cases  I  have  referred  to  clearly  establish  this.    My  conclufion 
therefore  is,  that  the  rdation  of  trustee  and  cestui  que  .trust  has  not 
been  Established  in  this  oa^e,  unless  such  an  effect  is  to  be  attributed 
to  the.  particular  nature  of  the  indenture  of  the  10th  September,- 
1*839,  as  being  inform  Iei  legal  assignment/  . 

•  Now,  upon  this  part  of  the  question,  I  observe,  that  the  case  of 
Edwards  v.  Jones  is  a  direct  authority  that,  in  such  a  casd,  a  writ- 
itig  not  under  fleal  will  iiot  create  a  trust,  however  clear  the  inteiition 
of  the  assignor  may^be.     If,  then,  the  voluntary  assignment  of  the 

"10th  of  September,  1839,  has  ^ven  the  Tlaintiff  a  tide  to  the 
fund  in  question^  it  must  be  upon  the  grpund  that  a  deed  under  seal, 
though  voluntary,  is  binding  in  equity  by  way  of  estoppel  upon  the 
party  who  makes  it,  as  between  himself  and  his  assignee,  although  a 
writing  not  under  ^eal  would  not  have  that  effect.     A  decision 

(o)  Diorh  v.  EaUt  3  Rofls.  1  \  Loveridge  r.   Cooper^  Id.  SO ;  Foster  t.  Bfodb* 
ifoM,^  MyL  h  K.  297  \  8.  C.  9  Bligh,  N.  8.  332.  8ee  Meux  v.  BdU  ante,  p.  73. 
(fr)  27  Elis.  c.  4 ;  30  EliB.  c.  18,  ■.  3.  (e)  2Mjrl.  &  E.  603.' 

{d)  \  Sim.  *  8t  3lf. 
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foanded  upon  this  distinction  would  give  an  eSect  to  an  instrument 
under  seal,  as  distinguishable  from  an  equally  clear  intention  ex- 
pressed in  a  writing  not  uuder  seal,  beyond  what  I  believe  a  Court 
of  Equity  has  ever  allowed  to  it.  The  case  of  Colman  v.  Sarel^ 
as  reported  in  Browne  and  explained  in  the  subsequent  cases,  is  a 
direct  authority  that,  for  the  purposes  of  a  case  like  this,  an  assign- 
ment under  seal  of  that  which  does  not  pass  at  law  by  the  operation 
of  the  assignment  itself  stands  upon  no  better  ground  than  a  cove- 
nant or  agreement  to  assign.  I  think  the  case  of  Holhway  v. 
Headinffton  (a)  is  an  authority  for  the  same  proposition ;  and,  un- 
less my  experience  at  the  bar  entirely  misleads  me,  the  learned 
Judge,  by  whom  the  latter  case  was  decided,  has  always 
held,  that  a  voluntary  assignment  in  a  legal  *form,  unac-  [  *475  ] 
companied  by  any  other  acts,  is  not  to  be  regarded  as 
effectual  to  pass  an  equitable  interest.  The  great  experience  of 
that  learned  Judge,  as  a  conveyancer,  gives  peculiar  value  to  his 
opinion  upon  such  a  subject. 

The  present  case  is  much  less  favourable  to  the  Plaintiff  than 
many  of  the  cases  in  which  claims  similar  to  the  present  have  been 
rejected  ;  for,  in  this  case,  Mrs.  Kettlewellj  at  the  time  of  the  as- 
signment, had  nothing  but  an  expectaucy  in  the  fund  in  question 
(like  that  of  an  heir  iu  the  Ufetime  of  the  ancestor)  ;  and  the  cases 
cited  at  the  bar  shew  that,  with  respect  to  such  mere  expectancies, 
a  deed,  unless  founded  upon  value,  will  not  necessarily  operate  by 
way  of  estoppel. 

It  was  said,  that,  if,  in  this  case,  I  should  come  to  the  conclusion, 
that  the  Plaintiff  has  failed  to  make  out  a  title  to  the  relief  he  prays, 
I  should,  in  effect,  decide  that  which  was  inconsistent  with  the 
judgment  of  Sir  William  Qrant  in  Shane  v.  Cadogan.  If  such 
be  the  effect  of  my  judgment,  (I  think,  however,  it  is  not),  I  must 
shelter  myself  under  the  authority  of  Lord  Thurlaw  in  Colman  y. 
Sard. — ^flie  repeated  approbation  of  that  case  by  Lord  Uldon, — 
the  disapprobation  of  Sloane  v.  Cadogan  manifestly  expressed  by 
Sir  Edward  Sugden  in  the  latest  edition  of  his  work  (a),— the  ^. 

(a)  8  Sb.  894.  (i)  Ttr.  oa  Vwtd.  ft  Par.  Vol.  S.  MT,  td.  10. 

Vol.  I.  68 
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ficulty  which  in  JEdtoards  v.  Jones^  Lord  OoUenham  obvioxisly  felt, 
in  reconciling  Sloane  v.  Cadogan  with  the  other  cases  upon  the 
authority  of  which  he  decided  the  former  case, — ^and  the  opinion  of 
the  Vice-ChanceUar  of  Englandy  wMch  I  coUect  from  HoUoway  v. 
Seadififfton^  as  well  as  my  belief  that  that  learned  Judge  does  not 
consider  a  Toluntary  assignment  alone  as  of  any  greater  effect  m 

eqmty  than  a  mere  agreement. 
[  MTG  ]  •The  late  case  of  DiOon  v-  Cappin  (a)  does  not  im- 
pugn the  previous  cases.  In  deciding  against  the  Phun- 
tiff,  I  do  not  mean  to  express  any  opinion  as  to  what  the  efiect 
of  a  formal  declaration  of  trust,  or  of  the  assignment  in  this  case 
would  have  been,  if  Mrs.  KetHewdly  at  the  time  of  executing  it,  had 
had  more  than  a  mere  expectancy,  and  if,  in  addition  to  the  facto 
which  here  took  place,  notice  of  the  assignment  had  been  given  to 
the  trustees  of  the  fund,  and  accepted  by  them.  I  decide  only  that 
a  voluntary  assignment  of  a  mere  expectancy,  not  communicated  to 
those  in  whom  the  legal  interest  is,  does  not  create  a  trust  in  equity 
withm  the  principle  of  the  cases  relied  upon  by  the  Plaintiff. 
Dismiss  the  bill  without  costs. 


Hughes  v.  Stubbs. 

Jal79and  12, 184X 

The  testatrix  drew  a  cheqne  on  her  bankers  for  1601,  in  &TOiir  of  A^  and  she  Ter- 
balljT  directed  A.  to  apply  that  snm,  or  so  mnchof  it  as  might  be  necessarj  to 
make  up  to  a  legatee  the  difference  inyaloe  between  a  legacy  of  100/.,  which  the 
testatrix,  by  her  will,  had  given  to  the  legatee,  and  the  price  of  a  1002.  share  in  a 
certain  railway ;  the  testatrix  informing  A,  that  she  intended  to  give  the  shafe 
instead  of  the  legacy,  but  she  did  not  think  it  necessary  to  alter  her  wilL  The 
bankers  gave  credit  to  A.  for  the  l«02.  The  testatrix  afterwards  died.  In  a  suit 
for  the  administration  of  her  estate  :— J?s/(f,  £hat  no  iruBt,  m  respect  of  the  150t, 
was  created  for  the  benefit  of  the  legatee. 

Tm  testatrix,  by  her  will,  ^ed  tiie  14tli  <ff  IfoV^lNMs  1888, 

(b)  iMfbre  IiOra  *uhsimbiii«    Not  reporwdk 
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gave  to  the  Defendant,  JSUen  Gelling j  a  legacy  of  1002.    Under 
the  decree  in  a  .legatees'  suit,  and  in  reference  to  the  inquiries 
thereby  directed,  the  Master  found  that  the  testatrix,  some  time 
before  her  decease,  but  after  making  her  will,  drew  an  order  in 
writing  upon  Messrs.  Cropper ^  Benson^  ^  Co.y  who  acted  as  her 
bankers  at  Live^rpoolj  for  the  sum  of  150/.,  in  favour  of  the  Defend- 
ant, John  Cropper,  and  that  the  testatrix,  at  the  same  time,  gave 
the  sidd  John  Cropper  verbal  directions  or  instructions 
to  apply  the  said  sum,  or  so  *much  thereof  as  might  be     [  *477  ] 
necessary  to  make  up  to  the  said  Ullen   Gelling  the  dif- 
ference in  value  between  the  legacy  of  100/.,  given  to  her  by  the 
said  will,  and  the  price  of  one  share  of  lOOZ.  in  the  stock  of  the 
London  and  Birmingham  Railway  Company,  at  the  time  when 
such  legacies  might  be  or  become  payable,  it  being  the  intention  of 
the  testatrix,  as  she  informed  the  said  John  Cropper,  to  ^ve  to  the 
said  EUen  Gelling  such  share,  instead  of  the  legacy  of  lOOZ.,  al; 
though  the  testatrix  did  not  think  it  necessary  to  alter  her  will  for 
that  purpose ;  and  that,  on  such  order  being  presented  to  the  said 
Messrs.  Cropper,  Benton,  ^  Co.,  the  said  sum  of  150Z.  was,  in  the 
lifetime  of  the  testatrix,  entered  in  their  books  to  the  debit  of  the 
testatrix  as  cash  transferred  from  her  account  to  the  credit  of  the 
said  John  Cropper ;  and  that  the  said  John   Cropper,  pursuant  to 
the  said  order,  was  duly  credited  in  his  account  with  the  stud 
Messrs.  Cropper,  Benton,  ^  Co.,  with  the  said  sum  of  150/.,  but, 
inasmuch  as  there  was  not,  at  the  time  of  making  such  entries,  any 
balance  of  account  as  between  the  testatrix  and  the  s^d  Messrs. 
Cropper,  Benton,  ^  Co.,  the  said  entry  of  the  sum  of  150Z.  to  her 
debit  caused  her  accoimt  to  be  overdrawn  by  that  sum ;  and  the 
Master  found  the  valne  or  market  price  of  one  share  of  1002.  in  the 
stock  of  the  London  and  Birminghan  Railway  Company,  at  the 
tiiote  that  the  legacy  of  1007.  became  payable,  and  also  at  the  time 
«f  making  his  report,  and  tiie  said  value  or  price  at  either  time, 
eonuderably  exceeded  the  amount  of  the  legacy. 


Mr.  Sharpe,  for  tke  Defimdant,  Mm  Gdling,  aiguedl,  that  the 


1 
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effect  of  the  transfer  of  the  sum  of  150^  to  Mr.  Cropper j  as  the 
trustee,  and  the  accompanjing  declaration  of  the  purposes  of  it,  had 

been  to  create  a  trust  in  respect  of  that  sum,  or  of  such 
[  *478  ]     part  thereof  as  was  Required  to  make  up  the  difference 

referred  to  in  favour  of  the  legatee.  He  cited  Wheat' 
ley  V.  Purr  (a)  ;  Leehe  v.  Lord  ESlmorey  (6). 

Mr.  Mylne^  for  the  Plaintiff. 

It  is  apparent  that  there  was  no  intention  on  the  part  of  the  tes- 
tatrix to  create  a  trust.  If  she  designed  the  act  to  have  any  binding 
operation,  it  was,  that  it  might  take  effect  as  a  nuncupative  will.  If 
the  effect  insisted  upon  were  given  to  the  transaction,  it  would  open 
a  mode  for  evading  the  duty  on  legacies. 

Mr.  CampbeUy  and  Mr.  PhiUipej  for  the  executors,  and  for  Mr. 
Cropper, 


VicbChanoblIiOR  : — 

The  question  is,  whether  the  testatrix  has  so  dealt  with  the  sum 
of  150Z.  in  question  as  to  make  it  no  longer  her  property,  but  the 
property  of  Mrs.  Q-elUng.  If  a  person  intending  to  give  property 
to  another  vests  that  property  in  trustees,  and  declares  a  trust  upon 
it  in  favour  of  the  object  of  his  bounty,  there  are  cases  which  estab- 
lish that,  by  such  acts,  the  gift  is  perfected,  and  the  author  of  the 
trust  loses  all  dominion  over  it :  Coleman  v.  Sard  (c) ;  EUiean  v. 
EUieim  (d)  ;  Pulvertoft  y.  Pulvertoft  (e) ;  Ex  parte  Pye,  Ex 
parte  Duboet  (/).  The  principle  has  been  extended  to  cases  in 
which  the  author  of  the  gift  has  had  the  legal  dominion  over  the 
property  remaining  in  him,  but  has  completely  declared  himself  to 

be  a  trustee  of  that  property  for  the  object  indicated  : 
[  MTO  ]     *Ex  parte  Pye  ;  Ex  parte  Duboet.    But  it  is  clear,  also, 

that  a  person  not  intending  to  give  or  to  part  with  the 
dominion  over  his  property,  may  retain  such  dominion,  notwithstand- 

(a)  I  Keen,  SSL     (6)  T.  *  B.  207.      (c)  S  Bro.  C.  C.  IS ;  9.  C.  1  Ym.  job.  10. 
(rf)  •  V«i.  66C        (<)  IS  ▼••.  84.  (/)  IS  V«i.  140. 
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ing  he  may  have  vested  the  property  in  trustees,  and  have  declared 
a  trust  upon  it  in  favour  of  third  persons :  Walwjp^  v.  Coutts  (a)  ; 
Garrard  v.  Lord  Lauderdale  (6)  ;  Aeton  y.  Woodgate  (c)  ;  <?a»- 
kdl  V.  aaBkeU  (i). 

The  different  effects  thus  given  by  Courts  of  Equity  to  transac- 
tions similar  in  form,  necessarily  give  rise,  in  some  cases,  to  ques- 
tions of  considerable  difficulty.  But  the  distinction  which  has  been 
taken  between  the  two  classes  of  cases  is  founded  in  reason  and  good 
sense,  and  however  refined  that  distinction  may  in  some  instances 
appear,  I  do  not  entertain  a  doubt  but  that  Courts  of  Equity  will 
continue  to  maintain  it.  ^^  The  distinction,"  (as  Lord  Coitenham 
observed  in  Bill  v.  Oureton  («),  speaking  of  trusts  for  the  payment 
of  debts),  '^  is  adopted  to  promote  the  views  and  intentions  of  the 
parties.  A  man  who,  without  communication  with  his  creditors,  puts 
property  into  the  hands  of  trustees  for  the  purpose  of  paying  his 
debts,  proposes  only  a  benefit  to  himself  by  the  payment  of  his  debts 
— ^his  object  is  not  to  benefit  his  Creditors.  It  would  therefore  be  a 
result  most  remote  from  the  contemplation  of  the  debtor,  if  it  should 
be  held  that  any  creditor,  discovering  the  transaction,  should  be  able 
to  fasten  upon  the  property  and  invest  himself  with  the  character  of 
a  cestui  que  trust/' 

The  result  of  the  cases  is,  that  the  Court  looks  into  the  nature  of 
the  transaction,  and  determines  from  the  nature  of  the  transaction 
what  the  effect  of  it  shall  be  in  divesting  the  owner  of 
the  property  to  which  it  'relates.  The  question  which  in  [  M80  ] 
the  present  case  I  have  to  solve  is,  whether,  by  force  of 
the  transaction  upon  which  Mrs.  Q-elling  relies,  she  acquired  during 
the  life  of  th»  testatrix  an  equitable  interest  in  the  money  in  the  hands 
of  Cropper^  Bensarty  ^  Co. ;  and  whether  the  testatrix  in  her  life* 
time  was  deprived  of  her  original  property  in,  and  dominion  over, 
that  money,  to  the  extent  of  the  interest  so  acquired  by  Mrs.  Q-elr 
ling  f  or,  in  other  words,  whether,  if  the  testatrix  had  changed  her 
intention  respecting  the  legatee,  and  had  called  upon  Cropper ^  Ben^ 

(a)  3  Sim.  14.  (6)  S  Sim.  1 ;  S.  C.  2  B.  ft  M.  451. 

(e)  S  M.  ft  K.  49S.  (d)  %  Ton.  ft  J.  SOS. 

(O  JMylftK.  511. 
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9(my  ^  Cb.,  and  John  Cropper^  to  pay  the  money  to  her,  the  testa* 
trix, — Mrs.  Q-elling  could  in  that  case,  having  discovered  the  trans- 
action, have  maintained  a  bill  to  have  the  money  brought  into  Court, 
and  secured  for  her  benefit  during  the  lifetime  of  the  testatrix,  until 
it  should  appear  whether  the  testatrix  had,  by  the  legacy  in  her  will, 
giv^n  Mrs.  Q-dling  an  interest  not  less  benefioial  than  that  which 
the  testatrix  intimated  her  intention  to  give  ?  or  whether  the  transac* 
tion  in  question  was  any  other  than  a  private  arrangement  of  the  tea. 
tatrix  for  her  own  convenience,  with  an  agent  constituted  by  herself, 
and  that  agent  a  trustee  for  herself  and  i^ot  for  Mrs.  QMing  7 

I  cannot  bring  myself  to  doubt  as  to  the  conclusion  to  wluch  I 
ought  to  come  upon  such  a  question.  There  was  no  antecedent  agree- 
ment with,  or  promise  to,  Mrs.  QMing,  leading  to  the  oondusba 
that  the  testatrix  by  plaoiifg  the  money  in  the  hands  of  Cropper^ 
Benson,  ^  Co.,  to  the  credit  of  John  Cropper,  was  perfecting  or 
performing  such  antecedent  agreement  or  promise.  There  does  not 
appear  to  have  been  any  subsequent  communication  of  the  &cts  in 
the  lifetime  of  the  testatrix,  from  which  the  Court  might  have  drawn 
the  same  conclusion  as  from  an  antecedent  agreement  or  promise : 

and  although  an  antecedent  agreement  or  promise,  or  % 
[  M81  ]     subsequent  communication,  may  not  be  ^necessary  to  the 

completion  of  a  voluntary  trust,  the  absence  of  such  ci^ 
Qumstances  leaves  me  nothing  but  the  transaction  itself  from  which 
to  draw  a  oonclusien. 

It  would  be  suflicient  in  this  case  to  say,  that  there  is  nothing  ia 
the  transaction  which  necessarily  implies'  that  the  testatrix  (intend* 
mg  only  a  benefit  to  take  eftot  after  her  death,  and  in  connexion 
with  her  will)  meant  to  place  this  disposition  of  her  preperty  out  jof 
her  control  in  her  lifetime.  But  the  transaction,  to  say  the  very 
least  of  it,  is  capable  of  a  construction  unfavourable  to  the  claim  of 
Mrs.  Q-elUng ;  and  I  think  the  true  inference  from  it  is  opposed  to 
that  claim.  I  am  of  opinion  that  the  proper  inference  to  be  drawn 
from  it  is,  that  the  testatrix  intended  the  arrangement  to  supply  the 
place  of  an  alteraUon  in  her  will,  and  to  stand  upon  the  same  foot- 
ing as  a  will.  All  the  Qbservations  of  Lord  CoUenham  in  BiU  v. 
Cureton  appear  to  me  to  apply  to  a  case  like  the  present. 
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It  was  said  that  if  I  came  to  this  conchiBioD,  I  should  orernile 
the  case  of  Wkeatley  v.  Purr.  But  that  case  may  stand  upon  dif- 
ftrent  grounds.  It  will  be  seen  from  the  evidence  (a),  that  the  in- 
tention there  was  to  give  a  present  interest  to  the  objects  of  bounty ; 
directions  were  given  accordingly,  and  the  mode  of  carrying  it  into 
effect  was  adopted  by  agreement  between  the  parties.  In  that  re- 
Bpecty  Wheatley  v.  Purr  resembles  JEx  parte  Pye,  Ex  parte  Ihtbostj 
where  bstructions  having  been  given  to  buy  stock  in  the  name  of 
another  person,  the  party  purchased  it  in  the  name  of  the  donot, 
and  Lord  Eldon  thought  the  ciretimstances  were  enough  to  con- 
stitute the  origmal  owner  a  trustee.  I  should  be  greatly  surprising 
the  party  if  I  were  to  hold,  that  by  merely  placing  money  in  the 

hands  of  Croppetj  BtMon^  ^  Co.  to  the  credit  of  John 
[  *482  ]     Cropper^  in  order  that  the  latter  Should  apply  it  in  a 

certain  manner  in  connexion  with  her  will,  she  had  con- 
ferred on  Mrs  Qelling  a  present  interest  in  the  money,  excluding 
herself,  and  entitling  Mrs.  Qelling  to  have  the  money  secured  for 
her.  The  cases  on  this  subject  are  necessarily  of  difficulty,  but  the 
concludon  to  which  I  feel  bound  to  come  is,  that  the  testatrix  did 
not  part  with  her  property  in  the  sum  in  question,  or  create  any 
trust  for  the  legatee. 


*  •«■ 


Bond  v.  CTraham. 

Maj,  27,  80. 

To  ft  snit  in  respect  of  an  nnadministered  part  of  a  testator^  estate,  which  has  hwn 
remitted  from  India,  and  reroaina  in  the  hands  of  an  ezeeator  residing  in  England, 
hut  who  was  onlj  constitnted  executor  of  the  testator  in  India, — against  snch  ex- 
eentor,  a  personal  representative  constituted  in  England  is  a  necessary  party. 

0.  Bbown,  a  testator  residing  in  India,  and  who  died  there,  by 
hh  will  gave  the  residue  of  his  personal  estate  to  the  Plaintiff,  and 
appointed  three  persons,  Cariwrightj  Qrahamy  and  Morine^  execu- 
tons  all  of  whom  were  in  India.     Cartiunigkt  and  G^raham  proved 


(a)  8m  1  Ksan,  fM. 
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the  will  in  India,  and  both  of  them  acted  in  the  trasts  of  it  in  that 
country.  Marine  renounced.  In  December,  1838,  Ghraham  ac- 
counted with  Cartwright  in  respect  of  his  receipts  and  payments  as 
executor,  and  paid  over  to  the  latter  the  balance  owing  to  the  estate 
of  the  testator  upon  that  account,  and  returned  to  England.  In 
1840,  Cartwriglit  remitted  to  Ghraham^  in  England,  the  sum  of 
181,000  rupees,  being  part  of  the  testator's  estate  ;  and,  soon  after 
making  this  remittance,  Cartwright  died  in  India.  The  bill  prayed 
(a),  that  Ghraham  might  be  ordered  to  account  for  and  pay  to  the 
Plaintiff  the  sum  remitted  to  him  from  India. 


[  M88  ]  At  the  hearing,  Mr.  EUiBoUj  for  the  Defendant,  *  Chra- 
Kamj  objected,  that  the  suit  could  not  proceed  in  the 
absence  of  a  personal  representative  of  the  testator  constituted  in 
England,  and  cited  Twgford  y.  Trail  ((),  Lotory  v.  Fulton  (e), 
Tghr  v.  Bell  (d).  As  executor,  the  Defendant  cannot  be  discharg- 
ed from  all  future  liability  to  creditors  and  legatees,  unless  the  es- 
tate is  properly  represented. 

Mr.  Teedy  and  Mr.  Stinton^  for  the  Plamtiff. 

The  absence  of  a  personal  representative,  constituted  in  England, 
is  no  objection  to  the  suit,  nor  would  the  Defendant  be  more  effect- 
ually discharged  by  the  existence  of  such  a  representative ;  for, 
first,  the  Defendant  is  in  fact  executor,  and,  in  that  capacity,  he  is, 
at  least,  empowered  to  administer  the  estate  in  his  hands,  and  to 
take  the  proper  acquittance  and  discharge  from  the  claimants  upon 
it.  Secondly,  the  Defendant  may  also  be  sued  alone,  as  the  agent 
of  Cartwright^  and  deputed  by  him  to  pay  over  the  clear  and  speci- 
fie  fund  in  question  to  the  parties  entitled  to  it.  Thirdly,  he  has, 
by  receiving  the  sum  remitted  from  India,  taken  upon  himself  the 
oflEice  of  trustee  of  that  fund,  and  is  bound  to  perform  the  trust. 

(a)  The  prayer  was  in  fact  more  ezteDsire,  leekiog  an  aoconnt  of  the  estate  come 
to  the  hands  of  Graham,  bnt  it  was  at  the  hai  limited  to  the  relief  abore  stated,  and 
treated  as  asking  nothing  further,—- no  objection  of  form  being  taken. 

(ft)  7  Sim.  98.  (c)  9  Sim.  104.  (if)  S  Myl.  *  Cr.  89. 
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It  is  a  virtaal  assent  to  the  bequest  by  both  executors,  and  the 
character  of  the  fund  is  changed :  Smith  v.  BrooJc%bank  (a). 
Fourthly,  taking  it  as  a  fund  yet  remaining  unadministered,  the 
Court  will  not  attend  to  the  objection,  when  made  by  the  person 
whose  duty  it  was  to  vest  himself  with  the  full  character  of  repre- 
sentative of  his  testator,  and  thereby  place  himself  in  that  situation 
in  which  he  might  be  called  upon  to  answer  any  claims  which  should 
be  made  upon  the  estate  in  his  hands :  Logan  v.  Fair- 
Ue  (6). 

*Mr.  Cooper^  and  Mr.  BriggSj  for  other  parties  interest-     [  M84  ] 
ed  in  the  estate. 


Vioe-Chancelloe  : — 

• 

I  have  no  doubt  on  the  point,  as  a  question  of  regular  practice, 
that  a  personal  representative  of  the  testator  constituted  in  this 
country,  ought  to  be  a  party  to  the  suit.  If  an  executor  or  ad- 
ministrator has  so  dealt  with  a  fund,  that  by  reason  of  such  dealing 
it  has  ceased  to  bear  the  character  of  a  legacy  or  share  of  a  resi- 
due, and  has  assumed  the  character  of  a  trust-fund,  in  a  sense  dif- 
ferent from  that  in  which  the  executor  or  administrator  held  it, — ^if 
it  has  been  taken  out  of  the  estate  of  the  testator,  and  appropriated 
to,  or  made  the  property  of,  the  cestui  que  trust,  it  may  not  be  neces- 
sary that  the  cestui  que  trust  should  bring  before  the  Court  the  per- 
sonal representative  of  the  testator  in  a  suit  to  recover  that  part  of 
the  estate.  But  if  the  character  of  the  property  is  unaltered,  and 
it  still  remains  part  of  the  testator's  estate,  I  have  always  under- 
stood the  rule  of  the  Court  to  be,  that  the  will  which  the  Court  is 
required  to  recognise  as  the  act  of  the  testator  should  be  authenti- 
cated in  a  particular  manfier — namely,  by  probate  in  the  Ecclesias- 
tical Courts  of  this  country  :  l^ler  v.  Bell  (c). 

The  question  then  is,  whether  this  fund  has  ceased  to  bear  the 
character  of  residue  of  an  estate  unadministered,  and  has  assumed 

(a)  7  Sim.  IS  (()  1  MyL  &  Cr.  59. 

(c)  S  MyL  &  Cr.  S9,  and  eaMf  thare  dtad ;  Tw^ffrd  r.  7MI,  7  Sim.  9S. 

Vol.  L  64 
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ihe  new  character  of  a  trast-fund,  anconnected  irith  the  estate  of 
the  testator!     The  fond  is  in  the  hands  of  the  surviying  executor 

who  proved  the  will  in  India.  This/  thoagh  of  coarse  not 
[  *485  ]     ^condasive  (a),  yet  renders  the  proof  of  that  alteration 

in  the  nature  of  the  property  for  which  the  Plaintiff  cos- 
tends  more  difficult,  than  if  it  had  passed  from  the  hands  of  the  ex- 
ecutor of  the  testator  into  new  hands.  The  Defendant,  the  execu- 
tor, insists  that  he  holds  the  fund  as  executor,  and  the  question  is 
therefore  reduced  to  this — whether,  on  the  pleadings,  the  Plaintiff 
can  shew  that  the  property  has  been  altered,  and  that  the  Defendr 
ant  b  precluded  from  taking  that  objection  7    Under  the  circum- 

*  stances  of  this  case,  the  question  must  be  determined  by  the  re- 
presentation of  the  facts  wluch  the  Defendant  has  given  in  his  an- 
swer. 

[His  Honor  read  several  passages  from  the  answer,  to  the  effect 
that  both  the  Defendant  and  the  deceased  executor,  Cartwright^ 
had  acted  in  the  trusts  of  the  will,  and  shewing  that  the  Defendant, 
as  well  as  the  estate  of  Carttoright^  was  still  accountable] . 

Upon  this  answer,  it  is  impossible  to  say  that  the  Defendant  holds 
flie  fund  as  trustee  and  not  as  executor ;  and  however  I  may  regret 
the  delay  which  will  be  occasioned,  I  can  only  direct  the  cause  to 
stand  over,  in  order  that  the  necessary  probate  or  administration 

•  may  be  takMi  out.  Under  the  circumstances,  the  costs  up  to  the 
hoaxing  may  be  costs  in  the  cause. 


[  *486  ]  HuoHBS  V.  Eabbs. 

lS4a:  Afay26,  26. 

Decree  for  aoconnt  in  a  creditor's  nut,  seeking  to  charge  ibe  real  and  personal  es- 
tate of  the  tesUtor,  where  the  debt  of  the  Plaintiff  was  admitted  by  the  execntoa 
and  tmstces,  and  by  such  of  the  parties  beneficiallj  entitled  as  were  sni  jnris ;  hot 

one  Defendant  was  a  married  woman,  and  another  an  infknt,  and  thex«  wis  no  ev- 
idence of  the  debt,  except  the  admission. 

Two  of  the  Defendants  were  alleged,  and  in  like  manner  admitted,  to  be  ont  of 

the  jurisdiction ;  but  the  fact  was  not  proved :  liberty  was  giTen*  under  the  decree^ 

to  eathibit  interrogatories  for  thai  pnipose. 

Thb  Plaintiff  was  a  creditor  of  the  testator  proceeding  both  agunst 

(d)  See  PhiUippor.  2iwmwg$,  »  My.  4  C. S09. 
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his  real  and  personal  estate.  The  Defendants  were  the  ezecntors 
and  trustees  and  deraees  of  the  real  estate.  Two  of  the  parties  en* 
titled  in  remainder  were  stated  to  be  oat  of  the  jurisdiction.  The 
debt  and  the  fact  that  the  parties  were  out  of  the  jarisdiction  were 
admitted  bj  the  ezecntors  and  trustees,  and  all  the  devises  who  were 
8ui  juris  and  before  the  Court.  The  same  facts  were  also  admitted 
in  the  answer  of  one  of  the  Defendants,  who  was  a  married  woman. 
Another  Defendant  was  an  infant.  No  evidence  was  given  in  proof 
of  the  debt,  or  of  the  absence  of  the  other  parties,  as  against  the  in 
fant  or  the  married  woman. 

Mr.  Koey  for  the  Plaintiff. 

Mr.  Kenyon  Parker j  Mr.  Wrightj  Mr.  Jertmy^  and  Mr.  Ctidg^ 
for  the  several  Defendants. 

The  questions  discussed  were,  whether,  in  the  absence  of  proof  of 
the  debt,  as  against  the  infant,  and  the  adult  Defendant  not  sui  juris, 
any  decree  could  be  made  ?  Or,  whether  the  cause  ought  not  to  be 
ordered  to  stand  over  to  enable  the  Plaintiff  to  perfect  his  case,  he 
paying  the  costs  of  the  day  ?    Or,  if  any  decree  were  made,  wheth- 
er it  ought  not  to  be  confined  to  the  personal  estate,  to  which  the 
admission  of  the  executors  extended,  dismissing  the  bill  against  the 
other  parties  ?    Or,  whether  the  full  decree  sought  might  not  be 
made,  giving  the  Plaintiff  liberty  to  supply  before  the  Master  the 
defective  proof  of  the  fact  that  some  Defendants  were  out  of  the  ju- 
risdiction, as  it  would  be  necessary,  according  to  the  reg- 
idar  ^practice,  that  he  should  again  prove  his  debt  in  the     [  *487  ] 
Master's  office  ?   The  authorities  referred  to  are  mentioned 
in  the  jadgment(a). 


Viob-Chakobllob  : — 

There  is  no  doubt  that  flie  admissions  in  this  case  afford  sufficient 
evidence  on  which  to  found  the  decree  as  against  the  personal  estate ; 

(a)  Sesftlie  Aidbf  v« Bidbstt,  C.  P^  Oooptt^  8deel  Gistf^ ^  47a» 
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for  the  executors  admit  the  debt ;  and  as  the  debt  must  be  proved 
again  in  the  Master's  office,  prim^  facie  evidence  is,  in  the  first- 
place,  sufficient  (a).  The  question  is  mth  regard  to  the  suit,  so  far 
as  it  seeks  to  affect  the  real  estate.  Now,  the  debt  is  admitted  by 
the  widow  of  the  testator,  and  the  other  devisees  who  are  sui  jaris, 
but  there  is  nothing  which  can  be  taken  as  proof  against  the  married 
woman  and  the  infant.  The  Plaintiff 's  case  is,  therefore  defective ; 
and  the  question  is,  whether  I  am  simply  to  dismiss  the  bill  as  against 
those  parties,  or  give  the  Plaintiff  the  indulgence  of  proving  his  debt 
in  tliis  suit.  I  was  referred  to  Marten  v.  Whiehdo  (()  as  an  au- 
thority that  I  ought  to  adopt  the  former  alternative ;  but,  in  that 
case,  there  was  no  proof  against  any  party  that  the  debt  was  dne  ; 
and  Lord  Cottenham  said,  his  impression  was,  that  where  the  Plain- 
tiff gave  no  evidence  on  the  point  upon  which  his  whole  case  depen- 
ded, he  would  not,  at  the  hearing,  be  allowed  to  prove  it ;  and  after 
reference  to  the  authorities,  he  said,  that  the  Court  had  exercised  a 
wide  discretion  in  giving  or  refusing  leave  to  supply  the  defect  of  ev- 
idence, in  doing  which  the  merits  of  the  case,  upon  the  Plaintiff's 

own  shewing,  ought  to  have  a  leading  influence.  In 
[  *488  ]     some  cases,  the  Court  has  granted  the    indulgence  : 

Seton  on  Decrees  (c) ;  Hood  v.  Pimm  (d)  ;  Cox  v. 
AllinghamQi),  In  the  present  case,  I  think  I  am  justified  in  giv- 
ing  the  Plaintiff  leave  to  perfect  his  case  by  proving  the  debt,  inas- 
much as  that  debt  is  admitted  by  all  the  parties  who  are  before  the 
Court,  and  are  sui  juris. 

The  Plaintiff  alleges,  that  two  of  the  parties  are  out  of  the  juris- 
diction ;  but  there  is  no  evidence  of  that  fact,  which  ought  to  be 
proved  in  the  regular  manner.  In  some  cases,  the  cause  has  been 
directed  to  stand  over,  suspending  the  whole  decree,  but  giving 
leave  to  exhibit  an  interrogatory  before  the  examiner.  In  other 
cases,  in  order  that  the  taking  of  an  account  might  not  be  de- 
layed, the  account  has  been  directed  with  leave  to  exhibit  an  inte^ 
rogatory  in  the  meantime.  A  third  course  has  been  to  refer  it  to 
the  Master,  to  enquire  whether  the  fact  is  so  or  not,  in  cases  where 

(a)  See  ante,  p.  S4S ;  tad  cases  there  dted.  (6)  1   Cr.  ft  Ph.  1157. 

(c)  Page  864.  {d)  4  Sim.  101.  («)  Jae.  337. 


OASES  IN  CHANCERT.  489 


1842. — ^Hughes  ▼.  Eades. 


that  mode  of  proceeding  has  not  beea  objected  to.  But,  as  the 
Plaintiff  in  this  case  mast  prove  his  debt,  the  obvioasly  convenient 
coarse  is  to  give  him  also,  under  the  decree,  the  opportunity  of  prov- 
ing that  the  parties  are  out  of  the  jurisdiction. 

The  Plaintiff  ought  to  have  gone  into  evidence  on  this  part  of  his 
case  before  he  brought  the  cause  to  a  hearing.  In 
JIffginton  v.  Burton  (a),  1  decided  according  to  what  *I  [  *489  ] 
believe  is  the  regular  practice,  and  directed  the  cause  to 
stand  over,  giving  liberty  to  exhibit  interrogatories  to  prove  the  fact 
that  the  absent  parties  were  out  of  the  jurisdiction.  I  followed 
the  opinion  of  Sir  John  Leachy  in  Quantock  v.  Bullen  (5),  and 
Lord  Langdale  in  Dihbs  v.  Goren  (jd) ;  and  the  course  taken  by 
the  Vice-  Chancellor  in  Hood  v.  Pimm*  To  that  course,  in  ordinary 
cases,  I  shall  adhere,  until  my  view  of  the  practice  is  overruled  by 
higher  authority. 


This  Court  doth  order  that  tho  Plaintiff  he  at  liberty  to  exhibit  an  interrogatory 
or  interrogatories  to  prove  his  debt  in  the  pleadiogs  mentioned,  and  also  to  prove 
that  the  Defendants,  W.  B.  and  M,  his  wife,  and  G.  M,  and  J?.,  bis  wife,  are  now  ont 
of  tho  jnrisdiction  of  this  Conrt ;  and,  it  being  alleged  that  a  decree  has  been  made  in 
a  cause,  Eades  v.  Harris^  to  take  the  accounts  relating  to  the  estates  in  question  in 
this  cause, — subject  to  such  proof  of  debt,  and  of  parties  being  out  of  the  jurisdiction, 
— ^This  Conrt  doth  order  and  decree  that  it  be  referred  to  the  Master  to  whom  the 
•aid  cause,  Eadea  r.  Harris,  is  referred,  to  take  an  account  of  what  is  due  to  the 
Plaintiff,  and  all  other  tho  creditors  of  the  said  testator,  John  Eades,  &c.    Usual  di- 

(a)  Bill  by  a  creditor  against  the  tmstees  under  a  deed  of  trust  for  the  payment 
of  debts,  charging  the  debtor  and  author  of  the  trust  was  out  of  tho  jurisdiction. 
The  trustees  admitted  that  fact,  but  there  was  no  other  eridence  of  it.  Mr.  Ander- 
don  and  Mr.  Jeremy  said  that  the  accounts  might  be  directed  to  be  taken  contingently 
upon  tho  finding  of  the  Master,  that  the  party  was  out  of  the  jurisdiction.  Smith  ▼.  Hi- 
bernian Mine  Company,  1  Sch.  &  Let  238  ;  Butler  y.  Borlon,  5  Madd.  42  ;  Edney 
v.  Jeire^,  6  Madd.  166.  Mr.  James  Russeil  conta.  The  Vice-Chanallor  directed 
the  cause  to  stand  over,  and  gave  the  plaintiff  liberty  to  exhibit  interrogatories  to 
prove  that  the  party  was  out  of  the  jurisdiction.  His  Honor  said  that  the  Court 
would  not  decree  an  account  against  a  trustee^  in  the  absence  of  a  party  beneficially 
interested,  except  upon  proof  that  the  latter  was  not  within  the  jurisdiction.  Eo- 
axxTOH  V.  BoBT02r.*"Jaa.  29, 1842. 

(6)  6  Man.  81,  («)  1  Beav.  457. 
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xections.  And  it  ii  ordered  that  the  said  Blaster  do  also  take  an  aeconntof  the  per- 
gonal estate  and  effects  of  the  said  testator,  come  to  the  hands  of  the  Defendant 
M,  E.^  his  cxecntrix,  &c  Inquiry  of  ontstanding  personal  estate.  Liberty  to  adopt 
the  acconuts  directed  in  Eadu  v.  Harris^  wo  far  as  they  relate  to  the  personal  estate* 
Directions  for  application  of  personal  estate  in  due  conrso  of  administration.  Inqnt- 
xy,  whether  any  part  of  the  property  comprised  in  the  deeds,  dated  &c.,  in  the  plead- 
ings mentioned,  is  part  of  the  said  testator's  real  estate,  and  passed  thereby.  And, 
for  the  better  taking  6c., — ^nsnal  directions.  Farther  directions  and  costs  reserred 
until  after  report.    Liberty  to  apply. 


[  MOO  ]  •Darby  t;.  Smalb. 

1842:'JnIy  llaiidl8. 

A  Plaintiff*,  who  npon  a  motion  to  dismiss  his  bill  for  want  of  prosecntion,  has  vn- 
dertaken  to  speed  the  cause,  according  to  the  terms  of  the  16th  Order  of  1831,  is 
not  bound  to  file  a  replication  within  three  weeks  from  the  date  of  his  nndertaking, 
if  he  does  not  reqnire  a  commission  to  examine  witnesses. 

This  was  a  motion  by  the  Defendant  to  dismies  the  bill  under  the 
following  circumstances  :-— 

The  answer  was  filed  on  the  10th  of  January,  1842.  No  replica* 
tion  having  been  filed,  on  the  2nd  of  June  the  Defendant  moved  to 
dismiss  the  bill  for  want  of  prosecution.  The  Plaintiff  appeared  upon 
the  motion,  and  gave  the  usual  undertaking  to  speed  the  cause  (a). 
No  replication  having  yet  been  filed,  the  Defendant,  on  tiie  27th  of 
June,  served  the  Plaintiff  with  notice  of  another  motion  for  the  7th 
of  July,  to  dismiss  the  bill.  On  the  6th  of  July,  the  Plaintiff  filed 
his  replication. 

Mr.  Speedy  for  the  motion.— The  Plaintiff  has  not  acted  upon  the 
undertaking  which  he  has  given,  and  he  cannot,  therefore,  have  the 
benefit  of  it  by  postponing  the  dismissal  of  the  bill :  Allen  v.  WUUm 
(().    Moreover,  upwards  of  three  weeks  were  suffered  to  elapse 

(a)  The  terms  of  the  nndertaking,  required  by  the  Order  XYL  of  ISSl,  are,  that 
the  Plaintiff  shaU  "  file  a  replication,  and  serre  a  snbpeena  to  ie{oia ;  and,  in  ease  he 
requires  a  commission  to  examine  witnesses,  shall  obtain  and  serre  an  cider  to 
such  commission,  withm  ikrm  wteh/rom  the  dau  oj  mek  wndtn^aku^,* 

(6)  a  Sim.  174. 
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from  the  date  of  the  undertaking,  and,  within  that  time  by  analogy 
at  least,  the  Plaintiff  was  bound  to  file  the  replication  and  serve  the 
subpoena  to  rejoin :  Padmore  v.  Bodfield  (a)  The  act  of  filing  the 
rei^ication,  after  service  of  the  notice  of  moUon,  does  not  affect  the 
case:  Attorney' General  y.  Cooper  (^h). 

*Mr.  Thomas  Parker,  for  the  Plaintiff.— The  case  of  [  M91  ] 
Allen  r.  WUlee  was  decided  upon  the  word  ^^  forthwith '' 
in  the  Order  XVI.  of  1828,  which  was  omitted  in  the  Order  amend- 
ed in  1831.  The  obligation  to  file  the  replication  within  three 
weeks,  only  arises  where  the  Plaintiff  requires  a  commisnon  to  exr 
«mine  witnesses.  The  Plaintiff,  in  this  case,  requires  no  commission, 
and  the  case  depends  on  the  old  practice ;  and  by  the  old  practice, 
if  a  replication  was  not  filed  in  the  next  term,  it  was  open  to  the 
Defendant  to  move  agun  to  dismiss,  which  put  the  Plaintiff  on  the 
peremtory  undertaking :  WUUams  v.  Janaway  (c) ;  DardeU  v.  Aus- 
ten (d)  ;  WhaUey  v.  Pepper  (e). 

Mr.  Speed  in  reply. 

The  old  practice  has  no  application  to  this  case,  for  formerly  the 
undertaking  to  speed  was  not  given  until  after  replication.  If  the 
Plaintiff  is  not  bound  to  file  his  replication  within  any  definite  time, 
the  order  made  upon  his  undertaking  is  nugatory. 


The  Vicb-Chanobllor  : — 

It  appeared  to  me,  on  the  first  consideration  of  this  case,  that  it 
was  scarcely  reasonable  to  construe  the  Order  in  such  a  manner  as 
to  give  to  a  Plaintiff,  who  does  not  require  a  commission,  a  greater 
time  for  filing  his  replication  than  is  given,  by  the  Order,  to  a  Plain- 
tiff  who  does  require  a  commission.  But,  upon  examining  the  cases 
which  have  been  decided  upon  the  17th  Order  of  1831,  the  Ian- 
guage  of  which  cannot,  in  this  respect,  be  distinguished  from  that  of 
the  16tii  Order,  I  find  it  has  been  held,  that  the  17th 
Order,  and  the  restriction  of  *time  to  three  weeks,  do  [  M92  ] 
not  apply,  except  in  cases  where  the  Plaintiff  requires  a 

(a)  1  Beay.  867.  (ft)  C.  P.  Cooper^  Seltct  OMea  in  ChMi.  p.  415. 

(e)  6  Sim.  77.  (d)  8  Sim.  IS.  («)  Id.  SOS. 
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commission.  The  case  of  fFUliams  v.  Janaway^  to  this  effect,  was 
followed  by  Lord  CoUenham  in  Smith  v.  Olive?  (a),  and  in  Crooke 
V.  Trery  (&)  expressing,  in  the  latter  case,  his  concurrence  with  the 
Vice-chancellor,  The  same  case  was  followed  by  Lord  Lanffdale, 
although,  in  some  measure,  against  his  own  opinion,  in  WJiite  v. 
Smith  (c). 

This  construction,  no  doubt,  gives  the  larger  time  for  the  least 
complicated  proceedings ;  but  it  proceeds  on  the  consideration,  that 
the  three  weeks  allowed  for  the  steps  to  be  taken  antecedent  to  a 
commission,  cannot  have  reference  to  steps  which  are  taken  without 
any  view  to  a  commission.  In  DanitU  v.  Aunten^  although  the 
replication  was  filed,  the  subpoena  to  rejoin  was  not  served  within 
the  three  weeks ;  and  the  Vice-Chancellor  held,  that  the  time  to  be 
allowed  for  such  service  was  to  be  according  to  the  old  practice  (jS), 

It  was  said,  that  to  adopt  such  a  construction  of  the  Order  as 
would  compel  me  to  refuse  the  present  motion,  would  be  to  render 
the  Order  ineffectual ;  but  that  I  do  not  consider  a  necessary  con- 
sequence of  my  view  of  the  Order. 

The  motion  musi^  be  refused ;  but,  as  the  notice  of  motion  was 
given  before  replication,  the  Plaintiff  must  pay  the  costs  of  the 
motion. 


-«-«' 


[  ^98  ]  •Barton  v.  Pynb. 

1842:  March  9,  12. 

In  a  snit  agaiDst  a  solicitor  for  an  account,  in  the  taking  of  which  the  bills  of  costs 
of  the  defendant  are  taxed,  and  reduced  more  than  one  sixth  in  amonnt,  the 
•Court  has  jurisdiction  to  give  or  withhold  the  costs  of  taxation,  acconling  to  the 
circumstances  and  justice  of  the  case. 

Thb  Plaintiff,  as  the  administratrix  of  Peter  Cochrane^  the  intes- 
tate, filed  her  bill  against  the  Defendants  W.  Pyne  and  J7.  Richard»^ 
solicitors  m  partnership,  praying  that  an  account  might  be  taken  of 

(a)  3  Mj.  &  C.  165.  (6)  Id.  16S.  (c)  1  Keen,  3S1. 

ifi)  3  Dan.  Ch.  Pr.  176,  n ;  C.  P.  Cooper*s  Select  Cases,  p.  416. 
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the  dealings  and  transaotions  between  them  and  the  intestate ;  and 
that  the  Defendants  might  be  decreed  to  pay  what  should  be  found 
iue  from  them  on  the  said  account,  the  Plaintiff  offering,  in  case 
any  thing  should  be  found  due  from  her,  to  come  to  an  account  with 
them  of  the  assets  of  the  intestate,  and  to  apply  such  assets  as  re- 
mained to  be  administered  in  discharge  thereof ;  and  that,  in  order 
tothe  just  taking  of  the  account,  the  bills  of  costs  of  the  Defendants 
against  the  intestate  might  be  taxed;  and  that  proper  enquiries 
might  be  made,  whether  any,  and  if  any,  what  parts  of  the  costs 
were  incurred  without  due  authority,  or  otherwise  improperly  ;  and 
that  the  Defendants  might  be  decreed  to  deliver  up  the  deeds,  writ- 
ings, and  papers  of  the  intestate,  and  also  three  chests  containing 
plate  belonging  to  the  intestate,  which  had  been  deposited  by  him  in 
the  custody  of  the  Defendants.  The  Defendants,  by  their  answer, 
claimed  the  sum  of  954Z.  8$,  14.,  as  due  to  them  from  the  intestate, 
in  respect  of  their  bills  of  costs  ;  and  the  Defendant  W.Pyney  by 
his  answer,  claimed  a  balance  of  12142.  9s.  5(2.,  and  interest  there- 
on, in  respect  of  his  receipts  and  payments  on  account  of  the  intes- 
tate. The  Defendants  stated  that  the  intestate  had  agreed  that 
they  should  retain  the  three  chests  of  plate  as  security  for  the  sum 
then  due  from  the  intestate  on  the  above  account,  and  for  their 
Biud  costs ;  that  they  had  at  all  times  been  willing  and 
offered  to  deliver  up  to  the  Plaintiff  the  papers  *of  the  [  M94  ] 
intestate  and  the  chests  of  plate,  upon  a  written  under- 
taking being  given  by  the  Plaintiff  to  pay  what  should  be  found  due 
to  them ;  and  they  submitted  to  have  the  accounts  taken,  and  the 
UUs  of  costs  taxed,  upon  the  Plamtiff  being  held  bound  to  pay  the 
same ;  and  they  submitted  that  the  suit  was  unnecessary,  and  that 
the  costs  ought  to  be  paid  by  the  Plaintiff.  The  decree  was  made 
in  December,  1839 ;  and  directed  an  account  to  be  taken  of  all 
dealings  and  transactions  between  the  Defendants  or  either  of  them 
and  the  intestate,  and  of  all  receipts  and  payments  by  them,  as 
agents  or  solicitors  of  the  intestate ;  and  directed  the  Defendants  to 
carry  in  their  bills  of  costs,*  and  that  the  same  should  be  taxed  as 
between  solicitor  and  client.  Enquiries  were  also  directed  concern- 
ing the  deposit  of  the  chest  of  plate.  By  the  report  in  November, 
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iS41,  it  was  found  that  a  sum  of  10962. 18«.  Sd.  was  dae  from  the 
estates  of  the  intestate  to  the  Defendant  W.  Pyne ;  and  that  the 
bills  of  costs  of  the  Defendants,  amoonting  altogether  to  the  sum  of 
11602.  18«.  2(2.,  had  been  taxed  as  between  solicitor  and  client  at 
the  sam  of  9582.  0«.  lOi.,  and  dedacting  therefrom  the  sum  of  175L 
12«.  Od.  received  by  the  Defendants  in  respect  of  their  costs,  the 
same  was  reduced  to  7772.  8s.  lOd.,  which  were  found  due  to  the 
Defendants  in  respect  of  such  bills  of.  costs.  And  that  in  May, 
1885,  the  intestate  deposited  and  sent  the  said  three  chests,  con- 
taining, as  the  Defendants  believed,  plate  and  articles  of  value,  to 
^he  office  of  the  Defendants,  for,  and  on  account  of  the  intestate, 
which  cheats  were  severally  locked  up  and  sealed  and  had  ever  since 
been  in  the  same  state  and  condition  as  when  depouted ;  and  thai 
the  Defendants  dauned  to  hold  the  same  as  a  security  for  the  amount 
due  to  them  from  the  intestate.  The  cause  came  on  for  further 
directions. 

Mr.  Jl  jBtts«e22,  and  Mr.  Bu%h^  for  the  Pluntiff. 

*The  costs  of  the  taxation  of  the  bills  of  costs  must  be 
[  *495  ]  borne  by  the  Defendants  according  to  the  rule  laid  down 
by  the  statute  (a),  and  followed  in  this  Gomrt ;  SMdck  v. 
Molt/neux  (5) ;  Paget  v.  'JV»cfto29on  ((?)  ;  Mamiden  v.  SiU&n  (d) 
(e);  Silvertop  v.  BatMey  (e).  The  offer  made  by  the  anwser  to 
deliver  up  the  property  on  payment  of  the  amount  clumed,  does  not 
affect  the  case,  for  the  taxation  has  proved  that  the  amount  claimed 
was  excesffive ;  and  if  that  had  not  been  so  the  Pluntiff  would  still  havv 
been  entitled  to  the  account  and  taxation.  CoUyer  v.  Budleg  (/). 

Mr.  Sharpe^  and  Mr.  IbUerj  for  the  Defendants. 

The  case  is  wholly  distinct  from  those  ia  which  the  payment  of  the 
costs  of  taxation  depends  on  the  proportion  which  is  aUawed«    If  ^ 

{a)  S  Geo.  S,  c.  23,  8.  23  i  80  Geo.  2,  c.  19,  g^  7S- 

(6)  Beames  on  CostB,  ed.  2,  p.  197.  *       (c)  Id.  Appendix,  p.  240; 

(<0  1  Dick.  322 ,  Beames  on  Cofts,  ed.  2,  p.  199. 

(«)  1  Beay.  4S4.  (»  T.  4  B.   Ul. 
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plaiDliff  in  a  cause  obtains  a  decree  with  costs,  and  his  solicitor  car- 
ries in  a  bill  which  is  reduced  on  taxation  to  a  fourth  part  of  its  origi- 
nal amount ;  yet,  neither  the  plaintiff  nor  his  solicitor  are  therefore 
ordered  to  pay  the  costs  of  taxation.  The  taxation  in  this  suit  stands 
on  the  same  ground ;  it  is  a  taxation  between  adverse  parties :  Mur- 
ray ▼.  Barley  (a) .  Another  feature  which  distinguishes  this  case 
from  those  within  the  rule  referred  to  is,  that  the  present  PImtiff 
does  not  give  her  personal  undertaking  to  pay  what  should  be  found 
due, — a  benefitgiven  to  the  solicitor,  in  consideration  of  the  summary 
proceeding  to  which  he  is  subjected. 


Vice-Chakgellor,  after  saying,  irith  respect  to  the 
*chest  of  plate,  that  the  mere  possession  of  property  tnde-  [  M96  ] 
pendent  of  contract  could  not  give  the  Defendants  the 
right  to  retain  it  as  a  security  for  their  debt ;  and  that  he  was  of 
opinion  that  no  contract  had  been  proved ;  and  the  property  must, 
therefore,  be  given  up  to  the  Plahxtiff,  on  her  undertaking  to  ac- 
count for  the  same  as  administratrix : — 

The  Court,  by  analogy  to  the  rule  which  the  statute  lays  down, 
throws  upon  the  solicitor  the  cosIb  of  the  taxation,  where  his  bill  is 
reduced  by  more  than  one  sixth  of  the  amount.  The  same  rule  has 
been  adopted,  and  is  commonly  pursued  in  bankruptcy :  Ex  parte 
Westall  (h) ;  Hx  parte  Barrett  (c).  The  Court  does  not  owe  its 
jurisdiction  on  this  subject  to  the  statute,  but  acts  under  the  general 
authority  which  it  possesses.  In  the  case  of  Bignol  v.  Bignol  (d)^ 
an  order  was  obtained  in  the  cause  for  the  taxation  of  the  solicitor's 
bill ;  and  an  application  was  made  to  discharge  the  order,  on  the 
ground  that  the  Court  had  not  jurisdiction  to  make  it  in  the  cause, 
and  that  the  motion  should  have  been  ex  parte  ;  but  Lord  Eldork 
said,  that  the  jurisdiction  here  and  at  law  was  much  more  ancient 
than  the  statute, — the  Court  subsequently  applying  the   process 

(o)  7  Sim.  164,  and  the  cases  at  law  there  cited  ;  Spdman  y.  W^odbiM^  1  Cox, 
49. 

(h)  8  Yes.  a  B.  141. 

(e)  8  Dea.  4  Chit  781  ;  S.  C.  I  Ifont  &  kju  447.        (i)  11  Yei.  8SS. 
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iDdependent  of  the  satate,  but  '^  geaerallj  pursaing  the  equity  with 
regard  to  costs  which  is  stated  in  the  statute.  "     In  Tea  v.  Frtr^ 
(a),  the  benefit  of  the  rule  was  given  to  the  solicitor,  where  less  than 
a  sixth  was  taken  off,  although,  in  other  respects,  Lord  Mdon  con- 
sidered him  to  have  acted  improperly  ;  and  in  Barr  v.  Wiggins  ((), 
the  fact  of  proceeding  to  recover  the  amount  of  the  taxed  costs,  be- 
fore the  costs  of  taxation  were  ascertained,  where  the  bill  was  reduc- 
ed upwards  of  a  sixth,  appears  to  have  been  *made  the 
[  M97  ]     ground  of  an  injunction  against  the  solicitor,  from  which 
it  must  be  inferred  that  the  latter  was  considered  liable 
to  pay  the  costs  of  taxation.     In  Silvertop  v.  Ramset/j  Lord  Lang* 
dale  applied  the  same  rule  ;  but  it  does  not  appear  whether  in  doing 
so  he  relied  upon  the  statute.    It  was  said,  that,  in  order  to  make 
the  rule  applicable,  there  must  be  an  express  undertaking  to  pay 
the  sum  at  which  the  bill  might  be  taxed.     There  is,  however,  sub- 
stantially the  undertaking  to  pay,  for  a  party  bringing  a  suit  for  an 
account  will  be  ordered  to  pay  the  balance  if  it  be  found  against  him. 
This  is  the  only  security  for  payment  which  the  solicitor  can  have, 
as  a  preliminary  to  taxation,  for  since  the  statute,  the  bills  have 
been  ordered  to  be  taxed  without  requiring  the  money  to  be  brought 
into  Court  (c).     The  taxation  of  the  bill  of  the  solicitor  of  one  par- 
ty in  a  cause,  as  against  the  other  party,  has  no  application  to  the 
present  case. 

I  have  no  doubt  of  the  jurisdiction  of  the  Court  to  deal  with 
the  costs  of  the  taxation  of  the  bill  of  the  solicitors,  who  are  the  De- 
fendants in  this  cause,  although  that  jurisdiction  is  not  founded  upon 
the  statute.  I  think,  in  this  case,  the  costs  of  taxation  must  be  con- 
sidered with  reference  to  the  general  costs  of  the  suit,  notwithstand- 
ing that  more  than  a  sixth  part  of  the  bill  has  been  disallowed. 

The  general  costs  of  the  suit  are  commonly  governed  by  the  event 
of  the  suit,  and,  if  so  treated  in  this  case,  would  fall  upon  the  Plain- 
tiff, who  has  failed  to  shew  that  nothing  was  due  to  the  Defend^ts, 
whilst  the  latter,  on  the  other  hand,  have  established  their  debt. 

(«)  14  Vm.  164.  (c)   4  Sim.  IS^. 

(6)  Aaonjipoiu,  S  Tai.  411. 
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Under  all  the  circamstances,  however,  I  think  it  is  not  a  case  in 
which  costs  should  be  given  on  either  side. 


•Cook  v.  Fryer.  [  '498  ] 

1842 :  April,  28,  29,  30,  May,  7. 

On  the  proposed  marriage  of  the  infant  daughter  of  one  who  was  non  compos  mentii, 
a  petition  wbs  presented  to  the  Lord  Chancellor,  under  the  stat.  4  Geo.  4,  c.  76,  a, 
17,  for  his  consent,  in  order  to  obtain  a  license.  The  petition  was  referred  to  the 
Master;  and  the  intended  hushand,  by  affidavit,  stated  that  he  had  agreed  to  tnake 
a  certain  settlement  The  Master  reported  in  favour  of  the  marriage,  and  the  re. 
port  was  confirmed.  The  parties  did  not  avail  themselves  of  the  consent  of  the 
Lord  Chancellor,  but  shortly  afterwards  married,  under  the  act  6  &  7  Will.  4,c.  86. 
without  license.  The  settlement  mentioned  in  the  affidavit  was  not  made, — ^the 
parlies  having  entered  into  articles  for  a  different  settlement. 

JBeld^  that  the  proposal  laid  before  the  Master  amounted  to  a  contract,  which,  in  the 
absence  of  any  settlement  properly  substituted  for  it,  the  Court  would  enforce. 

Semble,  it  was  not  incompetent  to  the  parties  before  the  marriage  to  vary  bona  fide 
the  terms  of  the  contract,  notwithstanding  it  had  been  approved  by  the  Court. 

Under  the  circumstances,  a  party  named  as  a  trustee  in  the  articles,  but  who  had  not 
acted  or  executed  any  deed  of  trust,  was  allowed  to  sustain  a  suit  to  carry  tbm 
articles  into  effect. 

In  Jaly,  1838,  on  the  occasion  of  a  treaty  of  marriage  between 
the  Defendants,  Mr.  Fryer ^  and  the  daughter  of  Sir  Ghregory  Page 
Turner,  a  petition  was  presented  to  the  Lard  Chancellor  praying 
a  declaration  under  the   act  4  Geo.  4,  c.   76,  s.  17   (a),  that 

(a)  "  That,  in  case  the  father  or  fathers  of  the  parties  to  be  married,  or  one  of 
them  so  under  age  as  aforesaid,  shall  be  non  compos  mentis,  or  the  guardian  or 
guardians,  mother  or  mothers,  or  any  of  them,  whose  consent  is  made  necessary  as 
aforesaid  to  the  marriage  of  such  parties,  shall  be  non  compos  mentis,  or  in  parts  be- 
yond the  seas,  or  shall  unreasonably  or  from  undue  motives  refuse  or  withhold  his  or 
their  consent  to  a  proper  marriage,  then  it  shall  and  may  be  lawful  fbr  any  person 
desirous  of  marrying,  in  any  of  the  before  mentioned  cases,  to  apply  by  petition  to 
the  Lord  Chancellory  Lord  Keeper ,  or  the  Lorde  Commitsioners  of  the  Great  Seal  of 
Great  Britain  for  the  time  being.  Master  of  the  RaUe^  or  Vki'Qianeellor  of  England, 
who  is  and  are  respectively  hereby  empowered  to  proceed  upon  such  petition  in  a 
■iimmary  way ;  and,  in  case  the  marriage  proposed  shaU,  upon  examination,  appear 
to  be  proper,  the  said  Lord  Chancellor ,  Lord  Kaeper,  or  Lords  Commmionire  of  tho 
Great  Seal  for  the  time  being,  MukrifiU  RMb  or  Ftce-CKaiice2/or,  shall  jndicially 
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^ ^ *  - 

,[  *499  ]  the  marriage  was  ^proper,  the  lady  being  an  infant,  and 
her  father  non  compos  mentis.  The  petition  was  reCerred 
to  the  Master,  and  on  the  24th  of  July,  on  the  part  of  Mr.  Fiyerj 
a  state  of  facts  and  affidavit,  signed  by  him,  were  carried  in,  to  the 
effect  that  he  had  agreed  to  pay  to  or  invest  in  the  names  of  foar 
trustees  the  sum  of  20,0002.,  or  stocks,  funds,  and  securities  to  that 
amount,  to  be  settled  upon  such  trusts  for  the  benefit  of  himself,  his 
intended  wife,  and  the  children  of  the  mtended  marriage,  as  should 
be  approved  by  Lady  Turner  ;  and  had  also  agreed  to  settle,  ap<m 
similar  trusts,  the  future  property  of  his  intended  wife.  On  the  2nd 
of  August  the  Master  made  his  report,  approving  of  the  marriage, 
and  on  the  4th  of  August  the  report  was  confirmed.  About  the 
same  time  the  draft  of  a  settlement  was  prepared  in  conformity  with 
the  proposals  laid  before  the  Master.  Mr.  Frytr  subsequently  de- 
sired to  alter  the  proposed  settlement,  by  making  it  to  comprise 
oertson  freehold  premises,  rentK^harges,  leases  for  lives,  and  other 
property,  instead  of  the  said  sum  of  20,0002.,  but  exceeding  that 
sum  in  value.  To  avoid  the  necessity  of  a  second  application  to  the 
Court  founded  upon  the  new  proposal,  it  was  arranged  between  the 
parties,  that  the  marriage  should  take  place  by  banns  or  otherwise 
without  license,  thereby  rendering  it  unnecessary  to  obtain  the 
sanction  of  the  Court.  Instructions  were  giten  to  other  solicitors, 
by  whom  the  draft  settlement  was  altered  in  conformity  with  the 
substituted  proposal ;  and  on  the  22nd  of  August,  1838,  the  mar- 
riage took  place,  at  Southampton,  under  the  provisions  of  the  6  & 
7  Will.  4,  c.  85,  without  license. 

The  Plaintiff  had,  prior  to  the  making  of  the  first  draft  of  set- 
tlement,  been  applied  to  and  consented  to  become  a  trustee,  and  he 
was  made  a  party  as  suoh  trustee  in  that,  And  also  in  the 
<[  *600  ]  substituted  draft ;  but  he  did  not  ^execute  any  instrument 
indicating  his  acceptance  of  the  trusts  ;  and  he  was 
ignorant  of  the  alteration  of  the  settlement  until  informed  of  it  by 
the  solicitors  of  Mr.  JVyer,  in  October,  1838. 

•deokre  tfae  jame  to  beao ;  and  aach  judicial  dodaFation  ihall:be  deemed  and  taken, 
to  be  as  good  and  effectual  to  all  intents  and  porpoeee,  as  if  tfae  fiither,  guardian  m 
gnacdians,  or  mother  of  the  .person  so  .petitioning,  had  consented  to  sncfa  Banriage." 
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The  Betdement  eiiBting  only  in  articles,  and  some  oorrespondefnoe 
having  taken  place  on  the  proper  mode  of  completing  it,  the  Plain* 
tiff  instituted  this  suit,  which  was  against  Mr.  and  Mrs.  Fryer^  and 
prayed,  in  the  altematiye,  that  the  agreement  stated  in  the  propo- 
sals laid  before  the  Master,  er  the  substituted  agreement  entered 
into  before  the  marriage,  might  be  performed. 

Mr.  Jamu  jBusseB,  and  Mr.  Danitll^  for  the  Plaintiff,  sud  that, 
be  being  named  in  the  original  articles  as  a  trustee  and  having  con. 
sented  to  accept  the  trust,  it  was  his  duty  to  require  the  agreement 
for  a  settlement  to  be  performed ;  that  the  second  settlement  might 
be  taken  as  additional  to,  but  could  not  be  accepted  in  substitution 
of  the  first,  and  as  a  performance  of  the  contract,  without  the 
sanction  of  the  Court.    Luder9  y.  Anstey  (a). 

Mr.  2Ved,  and  Mr.  Willeoek^  for  the  Defendant  Mr.  Fryer. 

There  is  no  equity  to  sustain  the  suit ;  for,  first,  there  is  no  con- 
tract in  writing  signed  by  the  party  to  be  charged  therewith,  and 
therefore  the  statute  is  an  answer  to  the  bill.  Secondly,  the  hus- 
band did  not  avail  himself  of  the  declaration  of  the  propriety  of 
the  marriage,  which  was  the  object  of  the  petition  and  Master's  re* 
port,  and  the  whole  of  that  proceeding  must  be  regarded  as  a  nullity*. 
The  only  contract  is  that  which  is  contained  in  the  second 
draft  of  settlement.  Thirdly,  'the  Plaintiff,  although  [  *501  ] 
named  in  the  draft  as  a  trustee  of  the  latter  settlement, 
has  never  been  constituted  such  trustee  in  any  deed  or  by  any  act, 
and  he  has  never  accepted  the  trusts  of  it :  his  nomination  is,  there- 
fore, nothing  more  than  an  intention  which  was  entertiuned  by  the 
parties  to  the  settiement,  and  which  they  may  revoke  by  naming 
another  person  in  the  instrument ;  and  the  mere  intention  to  appoint 
the  Plaintiff  as  a  trustee  does  not  ^ve  him  a  right  to  sue.  The 
Defendant  had  always  been  ready  to  perform  the  agreement  con- 
tained in  the  second  draft,  and  therefore,  in  that  respect,  the  smt 
was  unnaeessary. 

(a)  4  Vm.  soi. 
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Mr.  Sharpen  for  the  Defendant  Mrs.  Frytr^  insisted  on  similar  ob- 
jections to  the  suit. 


VicbChancellor  : — 

I  cannot  accede  to  the  argument  that  Mr.  Fryer  was  not  bound 
by  the  proposal  carried  into  the  Master's  office  on  his  behalf.  Let 
the  case  be  supposed  of  a  person  who  had  obtained  the  consent  of  a 
father  to  a  marriage  with  his  daughter,  aud  signed  an  agreement  to 
make  a  settlement,  and  who  afterwards  privately  procured  the  cele- 
bration of  the  marriage  by  banns.  The  Court  would  not  allow  him 
to  say  that  he  had  married  under  a  different  agreement,  without  the 
father's  consent,  and  therefore  that  he  was  not  bound  by.  the  settle- 
ment he  had  originally  proposed  for  the  purpose  of  obtcdning  tbat 
consent.  There  can  be  no  substantial  difference  between  the  case 
of  a  party  making  the  representation  to  the  Court  that  he  was  wil- 
ling to  enter  into  a  certain  contract,  aud  the  same  party  making  a 

similar  proposal  out  of  Court.  The  Statute  of  Frauds  re- 
[  *502  ]  quires  evidence  in  Vriting  of  the  contract,  and  if,  upon  the 

marriage,  there  was  a  contract  in  writing,  it  cannot  be  of 
less  force  because  it  was  carried  into  the  Court  of  Chancery  and  made 
the  ground  of  an  application  to  the  Great  Seal. 

It  is  impossible  to  deny  that  that  which  took  place  in  the  Master's 
office  was  a  contract  with  the  Court.  A  marriage  being  in  contem- 
plation, application  was  made  to  the  Lord  Chancellor  for  his  con- 
sent ;  and  it  was  referred  to  the  Master  to  inquire  if  it  was  a  proper 
marriage.  The  person  about  \4  be  married  then  carried  into  the 
Master's  office  a  state  of  facts,  supported  by  affidavit,  which  was 
signed  by  himself,  in  which  he  stated,  that  he  had  agreed  to  make 
%  certain  settlement  if  the  marriage  took  place.  Supposing  nothing 
more  was  done  on  the  subject  of  the  settlement,  and  a  marriage  had 
followed,  I  have  not  the  least  doubt  that,  in  favour  of  the  issue  of  the 
marriage,  this  Court  would  have  said  that,  under  such  circumstances, 
there  was  an  agreement  in  writing  sufficient  j;o  satisfy  the  Statute  of 
Frauds,  and  there  being  that  agreement  the  Defendant  could  not 
say  that,  because  he  had  been  married  by  banns  and  not  by  license, 
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the  agreement  was  a  naility.  The  suggestion  is,  not  that  the  agree- 
ment is  made  in  consideration  of  marriage  by  license,  but  in  oonsidr 
eration  of  marriage  generally  ;  and  it  is  laid  before  the  Lord  Chan- 
eellor  as  a  foundation  for  him  to  consider  whether  the  marriage  was 
proper,  without  reference  to  the  manner  of  celebration. 

The  next  point  is,  whether  the  second  articles  are  to  be  considered 
as  an  addition  to,  or  as  a  substitution  for,  the  first  proposals.  It  is 
impossible  to  read  the  pleadings  in  the  cause  without  seeing  that  the 
aecood  articles  are  represented  as  a  substitution,  and  nothing  else. 
They  are  either  to  be  rejected  altogether,  on  the  ground 
*that  the  first  proposals  are  conclusive  ;  or,  if  adopted,  [  *508  ] 
they  are  to  be  adopted  at  the  sacrifice  of  the  first  propo- 
sals. The  whole  statement  is,  that,  after  the  first  proposal  was  made, 
it  was  considered  more  convenient  to  Mr.  Fryer ,  and  more  beneficial 
to  the  family,  that,  instead  of  settling  the  20,0002. ,  he  should  settle 
.what  was  worth  more  than  20,0002.  There  had  been  drafts  prepared 
by  the  solicitor, — those  drafts  were  altered  with  a  view  to  substitute 
.one  property  for  another.  The  papers  were  before  counsel,  by  whose 
advice  the  drafts  originally  prepared  were  altered ;  and  upon  the 
altered  articles  it  was  that  the  second  settlement  was  founded.  The 
whole  case  therefore,  as  regarded  the  different  proposals,  was,  not  to 
make  the  second  an  addition  to  the  first,  but  to  alter  the  first  so  as 
to  make  it  conformable  to  the  altered  views  of  the  parties. 

The  marriage  having  ultimately  taken  place  without  license,  the 
question  is,  whether  it  was  competent  to  the  parties  to  vary  the  pro- 
posal ?  If  there  had  been  no  application  to  the  Lord  Chancellor^ 
and  Lady  Turner  acting  on  behalf  of  her  daughter  had  come  to  an 
agreement  with  Mr.  Fryer  for  a  settlement,  I  do  not  say  that  before 
the  marriage  took  place.  Lady  Turner  and  Mr.  Fryer  might  not 
have  varied  the  terms  of  that  agreement.  If  thej  had  varied  them, 
and  the.marriage^adafter^f^i^rds.tak^n  p\ace  on  the  fai|;h  of  the  al- 
tered proposals  the  altered,prop^als.wpQld  ceitw^Ij  hft^«  W&  bind- 
ing, if  the  first  were  avoided ;  and  the  question  then  is,  whether  the 
■circflnstanoe  that  the. proposals  were  alteetd, and^tbaiJilteratioD  was 
4iatooBfinD0d  by  the  Ceart^  aaa  vary  the  4as*>? 

In-order  that  thecCSourt  may  aniveAt  a  joondosien  on  thetsqiKf'* 

Vol.  I.  W 
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tioDS,  the  facts  stated  in  the  answers  may  be  taken  to  be 

[  *504  ]     true,  so  far  as  the  Plaintiff  and  the  Defendants  *are  con- 

cemedy  who  have  brought  forward  the  case  upon  bill  and 

answer ;  bat  I  cannot  assume  the  facts  to  be  stated,  so  as  to  bind 

the  interests  of  unborn  children  of  the  marriage. 

It  was  however  said,  that  whatever  the  equities  of  the  parties  who 
should  claim  under  the  settlement  might  be,  the  Plaintiff  was  not  a 
trustee,  and  could  not  sustain  the  suit.  Upon  reading  the  corres- 
pondence between  the  Plaintiff  and  the  Defendants,  and  their  solici- 
tors, I  think  it  is  not  competent  to  the  Defendants  to  ruse  that  objec- 
tion. [His  Honor  read  several  passages  in  the  letters,  shewing  the 
recognition  of  the  Plaintiff  as  trustee,  and  his  acceptance  of  the 
trust.  ]  It  is  impossible  to  say,  that  there  was  no  such  acceptance 
of  the  trust  as  to  authorize  the  Plaintiff  in  this  suit  to  call  upon  the 
Defendants  to  execute  the  articles. 

There  is  at  present,  as  it  is  alleged,  no  issue  of  the  marriage ; 
and  there  is  no  reasonable  doubt  that  the  second  proposals  are  more 
beneficial  to  these  parties  ; — ^if  all  the  parties  to  this  suit  consent, 
an  enquiry  may  be  directed  in  this  suit,  whether  it  would  be  proper 
and  for  their  benefit,  that  the  second  articles  should  be  confirmed ; 
but  if  this  be  not  consented  to,  the  only  order  I  can  make  is,  that  it 
be  referred  to  the  Master  to  enquire  under  what  circumstances  the 
second  articles  were  entered  into,  with  liberty  to  report  specially. 


^•^ 


[  'SOS  ]  •GWYTHBR  V.  AlLBN. 

184S :  May  S. 

Under  a  direction  hj  will  to  acenmnlate  and  lay  ont  a  certain  snm  of  money  in  the 
pnrchaae  of  land  to  be  settled  to  naee  thereby  declared,  the  coeti  of  the  inTeit- 
ment  are  to  be  paid  ont  of  the  particnlar  ram  directed  to  be  inves ted. 


LoBD  MiLFORD,  by  his  will,  dated  in  1820,  directed  tliat  tiie 
trustees  thereby  named  should  stand  possessed  of  the  rendue  of  hia 
personal  estate  therein  mentioned,  and  of  and  in  the  rents  and 
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profits  of  his  real  estate  daring  the  several  estates  and  interests 
thereinbefore  limited  to  them,  until  the  Plaintiff,  and  the  other  per- 
sons therein  named,  should  respectively  attsdn  their  ages  of  twenty- 
one  years,  apon  trust  from  time  to  time  to  invest  and  accumulate 
the  same  respectively,  and  the  interest  and  annual  produce  thereof ; 
and  when  and  as  soon  as  the  said  trust-monies,  stocks,  funds,  and 
securities  should  accumulate  and  amount  in  the  whole  to  the  sum 
of  20,000/.,  upon  trust  that  his  said  trustees  should  convert  into 
money  all  the  said  stocks,  funds,  and  securities,  and  invest  the  same 
in  the  purchase  of  lands  or  hereditaments  of  an  estate  of  inheri- 
tance in  fee-simple  in  possession,  to  be  situate  somewhere  in  the 
county  of  Pembroke,  and  should  convey,  settie,  and  assure  such 
lands  or  hereditaments  as  might  be  so  purchased  to  the  same  uses, 
upon  and  for  such  and  the  same  trusts,  intents,  and  purposes  as 
were  thereinbefore  limited  or  declared  of  the  real  estate  thereinbe- 
fore devised  ;  and,  upon  further  trust,  that  his  said  trustees  should 
pay  the  surplus  of  the  said  trust-monies,  stocks,  funds,  and  securi- 
ties (if  any),  after  the  said  last-mentioned  mvestment,  unto  the 
person  who,  at  the  time  of  investment,  should  be  entitied  to  a  free- 
hold estate  of  and  in  his  said  lands,  hereditaments,  and  real  estate 
last  thereinbefore  devised,  and  should  pay  the  rents  and  profits  of 
his  said  real  estate,  which  should  be  received  by  his  said 
trustees  after  the  said  last-mentioned  investment,  by  ^viiv  [  *506  ] 
tue  of  the  said  limitations  to  them,  until  the  Plaintiff,  and 
the  other  persons  therein  named,  should  respectively  attiun  the  age 
of  twenty-five  years,  unto  the  persons  who  should  become  entitied  to 
the  possession  of  his  said  real  estate,  or  any  part  thereof,  under  the 
limitations  contained  in  that  his  will,  immediately  after  the  determi- 
nation of  the  estate,  by  virtue  whereof  the  same  rents  and  profits 
should  be  received  by  the  said  trustees. 

The  sum  of  20,000/.  having  been  accumulated,  the  trustees  in- 
vested 18,7651.  3».  in  the  purchase  of  real  estate,  and  this  sum, 
with  1,234/.  178,  J  the  costs  and  expenses  incidental  to  the  invest- 
ment, exhausted  the  20,000/.  The  trustees  desired  the  sanction 
of  the  Court  to  this  disposition  of  the  fund ;  and  the  bill  was  filed 
by  the  Plaintiff  clmming  to  have  the  full  sum  of  20,000/.  invested, 
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tad  the  costs  of  tbe  investment  paid  out  of  the  general  personal  es- 
tate, which  was  ample. 

Mr.  Foley  for  the  Plaintiff,  said,  that  the  parties  entitled  under 
the  gift  of  the  surplus  could  only  take  such  surplus  after  20,0001. 
had  actually  been  invested,  which  had  not  been  done.       t 

Mr.  SJuirpCy  contra. 

If  the  value  of  the  land  to  be  purchased  had  been  specified,  the 
costs  must  have  been  paid  besides ;  but  where  the  sum  to  be  invest- 
ed is  named,  it  cannot  be  enlarged.  The  purchase  of  lands,  of 
necessity,  involves  expense,  and  must  diminish  the  fund  so  applied. 
When  the  20,000Z.  was  accumulated,  the  tenant  for  life  might  im- 
mediately have  demanded  his  surplus. 

Mr.  RomiUy^  for  the  trustees. 

[  •SOT  ]        •The  Vicb-Chancellor  said,  that  the  20,000/.  was 
the  extent  of  the  gift  for  the  purpose  of  the  investment, 
and  the  costs  of  the  investment  must  be  paid  out  of  that  sum. 

The  costs  of  the  suit  were  ordered  to  be  paid  out  of  the  general 
personal  estate. 


Smith  v.  Dukb  of  Beaufort. 

1842:  tta3r84,Sl.    Jane  S. 

An  admiision  in  the  answer  to  a  bill  of  dbooTeiy,  that  the  defendant  potieaed  doe- 
nmenla  specified  in  a  schedale  whoUj  or  in  part  relating  to  the  matters  mentioned 
in  the  bill,  not  accompanied  by  a  precise  denial  of  a  precise  case  which  the  (nil 
specifically  charged,  or  by  a  denial  that  the  docaments  related  to  that  case,  Htld  to 
entitle  the  plaintifiT  to  the  inspection  of  all  the  documents  in  the  schedale  which 
might  be  evidence  on  the  case  so  specifically  charged,  although  the  defendant  said 
they  were  the  evidences  of  his  own  title.  [1] 

The  Duke  of  Beaufort  brought  an  action,  at  law,  against  the 

[I]  Where  Defendants  in  their  answer  stated  In  the  beginning  of  their  answer, 
that  they  could  mi  answer  farther  than  as  appeared  therein  and  in  tibe  yarioua  doca- 
ments which  were  set  forth  in  the  schedule  and  which  they  offered  to  prodnce.    In 
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Plaintiff  (a)  :  the  declaration  therein  alleged  that  the  Plaintiff  was, 
on  the  let  of  November,  1840,  indebted  to  the  Duke  in  lOOOZ.,  for 

the  latter  part  of  their  answer  thej  admitted  the  poMession  of  various  docnments  but 
insisted  that  all  correspondence  or  copies  of  any  correspondence,  or  other  commnni- 
cations  in  writing,  passing  between  the  defendants,  or  their  respectiye  secretaries, 
clerks  or  agents,  or  any  or  either  of  them  on  the  one  hand,  and  their  respectlre  soli- 
citors or  clerks  of  their  solicitors  or  any  or  either  of  them,  were  privileged  commnni* 
cations,  and  therefore  not  bound  to  produce  them.  Lord  Cottenham  held  that  after 
the  offer  of  production  in  the  beginning  of  the  answer,  the  plaintiffs  were  entitled  to 
the  production  of  all  the  documents  mentioned  in  the  schedule  and  that  upon  the 
ground  that  the  defendant  had  made  the  documents  part  of  their  answer  that  where 
a  party  referred  to  a  document  and  partly  set  it  out,  he  could  not  afterwards  tell  the 
plaintiff  he  should  not  see  it.  The  plaintiff  was  not  bound  to  take  the  defendant's 
construction  of  the  document.  If  the  defendant  used  it  at  all  the  plaintiff  was  enti- 
tled to  know  that  it  was  stated  properly.  The  Lord  Chancellor  said,  "  If  the  de- 
fendant had  set  out  one  of  the  documents  and  said,  '*  that  except  as  therein  stated  he 
did  not  know,"  the  plaintiff  would  dearly  be  entitled  to  see  the  document.  The  de- 
fendants here  have  said  so  with  regard  to  all  these  documents.  If  the  statement  in 
the  answer  does  not  mean  that,  it  means  nothing,  because  if  the  defendant  sets  out 
the  document,  and  then  says  *  I  know  nothing  further  but  1  will  not  produce  it," 
it  is  virtually  saying  "  I  will^ot  give  you  any  information  at  all."  Mcintosh  v .  The 
Great  Western  Rail  W.  Co.,  1  Hall.  &  Twells.  44. 

But  where  the  defendant  in  his  answer  to  a  bill  seeking  discovery  in  aid  of  the 
plaintiff's  defence  to  an  action  at  law,  brought  by  the  defendant  against  him  stated, 
that  the  letters,  papers  and  writings  scheduled  to  his  answer,  contained  the  evidence 
on  which  the  defendant  was  advised  and  intended  to  rely  at  the  trial  of  the  action, 
and  that  the  same  did  not  nor  did  any  of  them,  **  as  the  defendant  was  advised  and 
verily  believed  '^  contain  any  evidence  whatever  in  support  of  the  plaintiff^s  plea  in 
tiie  action,  and  that  the  same  were  not  in  any  manner  material  to  the  plaintiff's  case* 
Lord  Cottenham  held,  that  the  statement  was  a  sufficient  answer  to  the  plaintiff^s  for 
production  and  inspection  of  the  scheduled  documents.  Piele  v.  Stoddart,  1  Hall.  4 
Twells.  209.  In  Bannatyne  o.  Leader,  10  8im.  280,  die  Vice  Chancellor  held,  if  a 
defendant  denies  the  plaintiff  title,  and  says  positively,  that  the  documents  in  his 
Custody  relative  to  the  matters  in  the  bill,  will  not  show  tiie  plaintiff's  title,  the  court 
will  not  order  him  to  produce  them :  but  if  he  says  merely  that  he  htUevet  they  will 
not  show  the  plaintiff's  title,  the  court  will  order  him  to  produce  them.  Lord  Cotten- 
ham in  the  case  of  Pide  v.  Stoddart,  above  cited  in  reference  to  the  language  of  the 
denial  says, "  the  expression  used  by  the  defendant  in  his  answer  was,  not  that  he 
had  been  advised,  and  there/on  believed,  the  belief  being  the  result  of  the  advice,  but 
that  he  had  been  advised  and  verily  believed ;  he  thought  the  scheduled  letters  and 
papert  were  sufficiently  protected  by  the  form  of  denial  used  by  the  defendant  in  his 
answer. 

(a)  The  wor<l ''  plaiatiff,"  where  no  other  description  is  added,  refers  to  the  plain- 
tiff in  equity. 
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divers  customs^  duties,  tolls,  and  sums  of  money  dae  and  of  right 
payable  by  the  PlaintifT  to  the  Dake,  upon  and  for  divers  coals,  be- 
To  protect  a  defendant  from  the  disooTery  or  production  of  a  document  relating 
to  the  subject  id  dispute,  it  is  not  sufficient  that  it  shoDld  be  evidence  of  his  title,  or 
contain  evidence  which  he  intends  or  is  endtled  to  use  in  support  of  his  caie :  it 
mast  contain  no  matter  supporting  the  plaintiff's  dtle  or  case,  or  impeaching  the 
defencei  and  the  defendant  must  by  his  answer,  with  a  reasonable  degree  of  distinct- 
ness aver  that  the  document  does  contain  no  such  matter.  Combe  v.  The  Corpora- 
tion of  London,  1  Young  &  Coly,  631.  Vice  Chancellor,  Sir  J.  L.  Knight  Bruce, 
in  the  case  last  cited,  says,  ^'  To  protect  a  defendant  from  the  diacorery  or  production 
of  a  document,  relating  to  the  subject  of  dispute,  it  is  not  sufficient  that  it  should  b^ 
evidence  of  his  title  or  contain  evidence  that  he  intends,  and  is  entitled  to  use  in 
support  of  his  case. 

It  may  be  also  of  a  similar  character  with  regard  to  the  plaintiff's  case,  either  in  a 
directly  affirmative  manner  or  by  exhibiting  matter  at  variance  with  the  defence,  or 
tending  to  impeach  it."  *  *  *  If  it  be  with  distinctness  and  positive- 
ness  stated  in  ao  answer,  that  a  document  forms  or  supports  the  defendant's  title,  and 
is  intended  to  be,  and  may  be  used  by  him  in  evidence,  and  does  not  contain  any 
thing  impeaching  bis  defence  or  forming  or  supporting  the  plaintiff's  title,  or  the 
plaintiff's  case ;  that  document  I  conceive,  protected  from  prodaetion  unless  the 
court  sees,  upon  the  answer  itself,  that  the  defendant  enoneously  represents  or  mis- 
conceives its  nature.  But  where  it  is  consistent  with  the  answer  that  the  document 
may  form  the  plaintiff's  case,  or  may  contain  matter  impeaching  the  defence,  then  I 
apprehend  the  document  b  not  protected,  if  the  character  ascribed  to  it  by  the  de- 
fendant is  not  averred  with  a  reasonable  and  sufficient  degree  of  positiveneas  and 
distinctness. 

Where  the  plaintiff  in  his  bfll  charged  that  the  defendant  had  in  his  posiession 
certain  documents  relating  to  the  matters  charged  whereby  the  truth  thereof  would 
appear,  and  prayed  that  the  defendant  might  set  forth  a  list  of  them,  the  defendant 
admitted  in  his  answer  that  he  had  the  documents  in  his  possession,  but  denied  that 
thereby  the  truth  of  such  matters  would  appear  or  any  of  them  save  as  by  the  answ» 
is  mentioned.  The  court  held  that  having  admitted  that  he  had  in  his  possession 
documents  which  related  to  the  matter  in  the  hill  he  was  bound  to  produce  them,  and 
tiiat  it  was  not  a  sufficient  answer  to  say  that  they  would  not  establish  the  truth  of 
the  matters  charged  by  plaintiff,  that  the  plaintiff  had  a  right  to  see  the  documents 
and  judge  for  himself.  Smith  v.  Duke  of  Beaufort,  1  Phil.  218.  See  also  Griffith  v. 
Edwards  &  wife  v.  Peirce  Jones  &  wife,  1  Phil.  601,  S.  C.  18  Sim.  682.  The  Mar- 
quis of  Bute  V  The  Glamorganshire  Canal  Co.  1  Phil.  681.  The  Atlanlac  Ins.  Co. 
V.  Lunar,  1  Sandf.  Ch.  R.  91. 

In  reference  to  the  granting  orders  of  this  kind.  Lord  Cottenham  says,  "  The 
power  of  the  court,  for  the  production  of  documents,  is  used  in  order  to  enable  a  par. 
ty  interested  in  them  to  obtain  justice ;  and  at  the  same  time  the  court  will  also  en* 
deavor  to  prevent  the  party  against  whom  the  order  is  made  from  sustaining  any 
injuiy.    There  are  no  orders  which  are  so  much  in  the  discretion  of  the  court  bm 
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fore  then  raised  and  gotten  by  the  Plaintiff,  within  and  from  the 
Duke's  manor  and  seignory  of  Eilvey,  in  the  county  of  Glamorgan, 
and  before  then  carried  through  the  said  manor  and  seignory,  and 
sold  and  exported  to  sea  over  Swansea  bar.  And  for  divers  other 
customs,  duties,  tolls,  and  sums  of  money  before  then  due  and  of 
right  payable  and  renderable  by  the  Plaintiff  to  the  Duke,  upon 
and  for  divers  other  coals  before  then  raised,  gotten,  and  taken  by 
the  Plaintiff  within  and  from  the  Duke's  manor  and  seignory,  and 
for  divers  other  sums  of  money  due  and  of  right  payable  and  rend- 
erable by  the  Plamtiff  to  the  Duke  as  the  owner  of  the  manor,  for 
certain  other  customs,  duties,  tolls,  and  customary  pay- 
ments, before  then  due  and  of  right  payable  and  ^render-  [  *508  ] 
able  by  the  Plsintiff  to  the  Duke,  as  such  owner  of  the 
manor.  The  Plaintiff  pleaded  the  general  issue,  and  issue  was 
joined. 

The  Plaintiff  filed  his  bill  of  discovery,  stating  his  title  as  lessee, 
under  Lord  Jeruy^  of  the  Lansamlet  colliery,  with  the  free  use  of 
the  coal  bank  at  White  Rock,  and  of  the  dock  there  for  ships  and 
vessels  to  load  and  unload,  and  his  possession  of  the  same  since 
April,  1838 ;  and  also  stating  his  title  as  lessee  of  Old  Church  Pit 
colliery,  and  his  possession  thereof  since  August,  1838,  both  of 
which  collieries  were  within  the  said  manor ;  and  alleging  that  the 
river  Tawe  had  been  from  time  immemorial  a  public  navigable  river, 
free  of  tolls  except  such  as  were  payable  to  the  trustees  of  Swansea 
harbour,  under  the  acts  relating  thereto, — that  the  coal  worked  by 
him  from  the  sud  collieries  was  brought  to  a  wharf  on  the  left  bank 
of  the  Tawe,  and  the  greater  part  of  it  was  sold  to  masters  of  ves* 
sels  resorting  thereto  for  that  purpose,  who  departed  therewith,  but 
the  Pluniiff  was  not  himself  a  shipper  or  exporter  of  coal :  that 
the  wharf  was  made  by  a  lessee,  under  whom  the  Plaintiff  derived 
his  Utle,  in  conformity  with  the  powers  of  his  lease ;  that  under  an 
alleged  custom,  the  Duke,  as  lord  of  the  manor  of  Kilvey,  claimed 
Ad.  for  every  wey  of  coal  raised  and  gotten  within  and  from  the  man- 

orders  of  this  desdiptioii  and  they  are  not  to  be  extended  against  the  defendant  ba- 
jond  what  neeestitj  reqnires.  llie  Corporation  of  Berwick  upon  the  Tweed  o.  Mur- 
ray, 1  HaU  ft  Twells,  445. 
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or  and  seigoory  of  Kilvey  and  carried  through  the  manor  and 
aeignory,  and  sold  and  exported  to  jea  over  Swantea  bar ;  and  thai 
under  Buch  alleged  oaatom  the  said  action  was  brought. 

The  Pluntiff  charged  that  the  alleged  customary  payment  began 
to  be  made  at  a  time  subsequent  to  the  reigp  of  King  Bichard  the 

First,  Bnd  that  coal  was  first  raised  within  the  manor, 
[  *509  ]     and  first  exported  to  sea  *therefrom  over  Swansea  bar, 

many  years  after  that  reign  :  that  the  wey  of  coals,  up- 
on which  the  alleged  customary  payment  of  4(2.  had  been  made,  had 
been  sometime/i  a  wey  of  144  bushels,  and  at  other  times  of  216 
bushels,  and  had  sometimes  been  reckoned  upon  l<»'ty-eigbt  bags, 
and  at  other  times  upon  ninety-two  bags  to  the  wey :  that  the  next 
immediate  predecessor  in  title  of  the  Duke  had  clumed  the  manor 
and  seignory  in  like  manner  and  by  the  like  title  as  the  Duke,  and 
that  his  said  predecesfaor  appointed  Lord  Fitzroy  Somer9etj  and  Earl 
GhanvUle^  executors  of  his  will,  and  such  executors,  in  November, 
1838,  filed  their  bill  against  the  Plaintiff  for  the  recovery  of  the 
alleged  arrears  of  the  said  customary  payment ;  and  by  saoh  bill 
the  custom  was  laid  in  the  terms  following :  vis* — that  from  the 
time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  there 
had  been,  and  of  right  ought  to  be,  paid  and  payable  to  the  lord  or 
lords,  lady  or  ladies,  of  the  manor  of  Kilvey ,  for  the  time  being,  and 
AS  such  lord  to  the  said  late  Duke,  during  his  lifetime,  for  every  wey 
of  coal  raised  and  gotten  within,  from,  out  of,  or  under  the  manor 
of  Kilvey,  or  any  part  thereof,  and  shipped  to  sea  over  Swansea  bar, 
and  for  the  ways  and  places  to  lay  it  down  by  the  water  side,  and 
for  the  liberties  of  the  river,  the  sum  of  4(2. :  that  the  Plaintiff^  by 
his  answer  to  the  said  bill,  stated  that  he  did  no(  himself  ship  or 
transport  coal  over  Swansea  bar,  but  sold  the  same  at  his  wharf ; 
and  that,  therenpon,  the  said  executors  of  the  late  Duke  amended 
their  bill,  and  claimed  the  said  customary  payment  as  being  due  in 
respect  of  coals  sold  to  sea  over  Swansea  bar. 

The  bill  charged  that  there  was  a  document  bearing  date  the  27th 
of  September,  1686,  in  the  possession  or  custody  of  the  Duke  or 

in  his  avoiflsent  room  at  Badminten,  purporting  to  be  a 
[  'SIO  ]    survey  or  copy  of  a  survey  •of  the  mj^or  of  Kilvey,  with- 
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in  the  alleged  castoUi  is  entered ,  as,  *^for  every  wey  of  coal 
wrought  within  the  manor,  and  sold  to  sea,  and  for  the  ways 
and  places  to  lay  it  down  by  the  water  side,  and  for  the  liberties  of 
the  river,  the  sum  of  4^.,  after  the  rate  of  16d.  for  every  last." 
And  that  the  Duke  had  other  surveys,  inquisitions,  books  and  doc- 
uments shewing  th^  terms,  or  supposed  terms  of  the  alleged  custom. 
That  the  alleged  right  of  the  Duke  to  the  water  channel  and  soil  of 
the  river  Tawe,  and  to  the  port  and  harbour  of  Swansea,  and  the 
soil  thereof,  and  to  the  admiralty  of  the  seas,  bays,  havens,  ports, 
and  rivers  within  or  bordering  or  surrounding  tho  port  and  harbour 
of  Swansea,  are  not  nor  are  any  of  such  alleged  rights  appurtenant 
to  the  manor  or  seignory  of  Ealvey. 

The  bill  charged  that  the  alleged  customary  payment  of  id.  orig- 
inated in  some  compromise  of  disputed  rights  of  very  limited  local 
extent,  not  com(>rehenmg  the  said  collieries ;  or  in  the  grant  or  al- 
lowance of  some  easement  or  wayleave  now  expired,  made  by  the 
predecessors  of  the  Duke,  for  the  transit,  deposit  or  exportation  of 
ooal,  or  otherwise  in  relation  thereto  ;  and  that,  although  the  aUeg* 
ed  custom  had  been  sometimes  Idd  as  providing,  by  way  of  ease- 
ment, ways  and  places  to  lay  down  the  coal  by  the  water  side,  yet 
some  or  one  of  the  Duke's  predecessors  had  sometimes  made  a 
special  bargain,  and  received  a  special  compensation  for  such  ways 
and  places,  and  that,  by  an  indenture  of  lease  dated  the  8th  of  De- 
cember, 1760,  the  then  Duke  of  Beaufort^  in  consideration  of  a 
yearly  rent,  granted  for  a  term  of  ninety-nine  years,  unto  Chawneen 
Hbwmmdj  his  executors,  &c.,  (through  whom  the  plaintiff  derived 
titie),  power  to  dig,  trench,  and  use  all  other  lawful  ways  and  means 
for  making,  laying  down,  and  carrying  on  such  waggon 
ways,  *and  streets,  and  passages,  along,  across  and  over  all  [  *511  ] 
the  highways  and  waters  within  the  manor  and  lordship 
royal  of  KUvey,  and  upon  and  over  the  closes  therein  mentioned,  as 
should  be  useful,  necessary,  and  convenient  for  the  carrying  of  all 
each  coal  and  culm  as  should  from  time  to  time  be  wrought,  raised^ 
and  landed  from,  in,  oat  of,  and  under  the  lands  therein  mentioned, 
(including  the  sttd  collieries),  to  the  river  side,  and  for  the  carry- 
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iDg  back  of  materials  as  therein  mantioned ;  and  for  that  purpoie 
did  thereby  grant  to  the  said  C.  TaumMend^  Ins  ezecntorS)  &e.,  pow- 
er to  enclose,  fence  in,  and  ditch  anj  part  gf  the  said  lands  not  ex- 
ceeding thirtj-siz  feet  in  breadth,  making  satisf&otion  to  the  occu- 
piers as  therein  mentioned  ;  and  did  also  grant  to  the  said  0.  Town' 
wnd,  his  executors,  &;c.,  power  to  erect,  build,  and  make  any  wharf 
or  wharfs,  quay  or  quays,  in,  at,  or  near  the  sides  or  banks  of  the  ri?er 
Tawe,  for  the  shippng  of  the  said  coals  and  culm,  so  that  no  dam- 
age or  prejudice  were  done  to  the  navigation  of  the  river,  and  re- 
serving and  paying  to  the  Duke,  his  heirs  and  assigns,  all  such  cus- 
tomary  dues  and  payments  as  were  and  should,  from  time  to  time, 
become  due  and  payable  unto  him  and  them  as  lord  of  the  s<ud  man- 
ors or  lordship  royal.  And  that,  by  an  indenture  dated  the  22nd 
of  February,  1783,  the  then  Duke  of  Beaufort  granted,  for  a  term 
of  sixty-eight  years,  unto  Lord  Vernon^  his  exeeutors,  be,  certain 
lands  therein  mentioned,  with  power  to  make  a  navigable  canal 
through  them,  for  the  carriage  of  coals  from  the  coal  works,  under 
the  estate  of  Lord  Veman  in  Lansamlet,  and  to  dig  i^  basin  for  bar- 
ges and  lighters,  and  make  a  wharf  and  bank  for  the  landing  and 
shipping  of  coals  and  other  things.  Lord  Vmumj  his  executors,  &o., 
paying  such  rent  as  therein  reserved ;  the  said  indenture  contain- 
ing no  reference,  saving,  or  reservation  in  respect  of  the  alleged 

customary  payment  of  4td. 
[*512]        TThebill  charged  that  the  Duke  did .  not  aflford  any 

easement  to  the  Plaintiff  with  respect  to  th^  said  coalf 
and  that  the  Duke  was  not,  in  fact,  seised  or  possessed  of  the  banks 
of  the  river,  or  of  ways  or  places  to  lay  down  coal  at  the  place 
where  the  coal  of  the  Plaintiff  was  shipped ;  nor  was  the  Duke,  as 
lord  of  the  manor  of  Eilvey,  exclusively  po^aesseA  of  the  iMmks  of 
the  river  generally,  or  of  any  righte  or  authorities  over  the  riv^r^ 
for  the  banks  thereof  were  the  property  of  vi^o^s  indif  jidqal  pnh 
prietors :  that  the  port  and  harbour  of  3wans^|^  y^^  i^  repured 
or  kept  up  by  the  Duke,  but  the  same  wm  done  mider  several  acta 
of  Parliament,  and  the  claim  of  4<(.  had  never  ima  madf)  i^  reflfMt 
of  coal  raised  in  the  manor  of  Swansea  and  ^pped  frP9  tlM  rigbl 
or  Swansea  bank  of  the  Tawe ;  and  that  th^  claim  of  44>  per  wey 
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kad  sometimes  been  made  in  respect  of  coal  carried  through  the 
manor  and  so  sold  and  exported  to  sea,  but  not  nused  within  the 
manor. 

The  bill  charged  that  the  Dake  had  in  his  custody  or  power,  or 
tiiere  were  in  his  muniment  room  at  Badmrnton,  various  deeds,  in- 
struments, inquisitions,  surveys,  cases,  opinions,  books,  accounts, 
and  other  documents  relating  to  the  siud  matters,  whereby  the  truth 
thereof  would  appear,  and  prayed,  in  the  usual  form,  that  he  might 
set  forth  a  list  of  the  same. 

The  Duke,  by  his  answer,  stated  that  he  was  seised  of  or  entitled 
to  divers  honours,  seignories,  manors,  or  lordships,  lands,  tenements, 
and  other  hereditaments  in  the  county  of  Glamorgan,  with  their 
ri^ts,  royalties,  members  and  appurtenances,  as  tenant  for  life,  and 
amongst  others  he  was  seised  of  or  entitled  ^o  the  borough,  castie 
and  manor  of  Swansea,  and  the  liberties  thereof,  and  the 
seignory,  manor,  or  lordship  of  Kilvey,  with  the  rights, 
^royalties,  franchises,  members  and  appurtenances  there-  [  *513  ] 
unto  belonging ;  and  his  son,  the  Marquis  of  fVarcesterj 
was  the  first  expectant  tenant  in  tail  of  the  same :  that  the  lands 
and  hereditaments  which  constitute  the  sud  seignories,  manors,  or 
lordships  are  of  great  extent,  and  were,  in  ancient  times,  known  by 
the  general  name  of  the  land  of  Gh)wer,  and  by  that  name  were 
granted  by  Eiug  John  to  William  de  BreanSy  and  his  heirs,  from 
whom  they  passed,  by  marriage,  to  the  family  of  the  Earls  of  Pern- 
trokey  and  from  them,  in  like  manner,  to  the  family  of  the  Earls  of 
WoreeiteTy  ancestors  of  the  Duke.  The  Duke  said,  that  by  charter, 
prescription,  or  other  good  and  lawful  title,  he  and  hb  ancestors  and 
predecessors  was  and  were  entitled  to  all  royalties  within,  or  of,  or 
belonguig  to  the  said  manors  respectively,  and  among  others  to  all 
wrecks  of  the  sea,  flotsam,  jetsam,  ligam,  and  wharfage,  anchorage, 
keelage,  and  tolls  thereon,  and  to  the  sea  shore  of  Swansea  and 
Klvey  aforesaid,  between  the  high-water  and  low-water  mark,  and 
to  the  water  channel  and  soil  of  the  river  Tawe,  and  the  port  and 
harbour  of  Swansea,  and  the  soil  thereof,  with  all  tolls,  franchises, 
and  privileges  thereunto  belon^g,  and  also  to  the  admiralty  of  the 
•eam  bays,  havens,  ports,  and  rivers  within  or  bordering  or  surround- 
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ing  the  same  :  and  he  believed  that,  for  several  hundred  years  pasti 
there  had  been,  and  of  right  ought  to  be,  paid  and  payable  to  his 
ancestors  or  predecessors,  and  that  there  was  now  payable  to  him, 
for  every  wey  of  coal  raised  and  gotten  within  and  from  the  manor 
of  Eilvey  and  carried  through  the  manor,  and  sold  and  exported  to 
sea  over  Swansea  bar,  the  sum  of  4d.,  every  such  wey  consisting  of 
forty-eight  bags,  and  every  bag  contiuning  three  bushels  of  Winches- 
ter measure  ;  and  he  said  that  such  wey  of  coal  was  the"  old  or  an- 
cient wey,  as  distinguished  from  what  had  been  called  tiie 
[•514]     new  wey,  ^  which  consisted  of  •twenty-two  bags.     The 
Duke  admitted  that  the  river  Tawe  was  a  public  naviga- 
ble river,  and  that  the  subjects  of  the  Kings  and  Queens  of  this 
realm  had,  at  all  times,  the  use  of  the  river  for  all  purposes  of 
navigation,  but,  to  the  best  of  his  belief,  he  denied  it  to  be  true  that 
they  had  such  use  without  the  payment  of  any  toll  or  duty,  save 
only  such  as  were  mentioned  in  the  bill.    The  Duke  said  that  he 
claimed  the  said  4d.  for  every  ancient  wey  of  coals  rused  from  the 
said  respective  collieries,  and  sold  and  exported  to  sea  over  Swansea 
bar,  not  exclusively  as  a  customary  payment,  due,  and  of  right  pay- 
able to  him  as  lord  of  the  manor  of  Kilvey,  but  generally  as  a  pay- 
ment due  and  of  right  payable  by  the  Plamtiff  to  him,  upon  ooab 
raised  and  gotten  by  the  Plaintiff  within  and  from  the  manor  and 
seignory  of  Eilvey,  and  carried  through  the  said  manor  and  seigno- 
ry,  and  sold  and  exported  to  sea  over  Swansea  bar ;  and  he  was  ad- 
vised and  believed  tiiat  such  claim  might  be  supported  as  a  customa- 
ry payment,  exbting  beyond  the  time  of  legal  memory,  or  as  a  toQ 
traverse  or  in  the  nature  of  a  toll  traverse,  or  as  a  port  duty,  or  in 
tho  nature  of  a  port  duty  payable  to  the  owner  or  proprietor  of  the 
port  and  harbour  of  Swansea,  or  as  payable  by  virtue  of  some  agree^ 
ment  or  arrangement  between  the  land-owners  and  the  lord  of  the 
manor  of  Eilvey,  at  some  remote  period,  or  as  being  a  reservation 
made  to  the  lord  of  the  said  manor,  as  the  original  owner  of  all  the 
lands  therein,  before  or  when  he  parcelled  out  his  demesne  lands  to 
the  fee  tenants  of  the  manor ;  and  that,  upon  evidence  shewing  that 
the  sttd  sum  of  4kd,  per  wey  had  been  constantly  paid  and  rendered 
fiur  beyond  any  living  ipemory,  and,  as  he  believed,  for  several 
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hundred  years  past,  a  coart  of  law  would  refer  the  same  to  some 
good  and  lawful  origin.  The  Duke  stated  the  contents  of  a 
charter  made  in  1805  bjr  WiUiam  de  Breans^  granting  to 
*the  burgesses  of  Swansea  divers  estovers  in  his  woods,  [  *615  ] 
vis.  dead  or  dry  wood  to  bum,  and  oaken  wood  to  build 
and  repair  their  houses  in  the  borough,  and  their  great  and  little 
ships,  and  earth  coal  for  their  necessary  use,  but  not  to  sell  or  give 
to  strangers,  except  to  guests  or  travellers  coming  to  the  borough ; 
and  he  referred  also  to  several  acts  of  Parliament  relating  *to  the 
borough  and  harbour  of  Swansea,  reserving  to  the  Duke  the  tolls, 
dues,  and  payments  for  the  coal  raised  in  the  manor  of  Kilvey,  and 
the  royalties,  rights,  tolls,  duties,  jurisdictions,  liberties,  and  fran- 
chises of  the  Duke  and  his  heirs  and  successors  in  the  seignories  of 
Gower  and  Kilvey,  and  admiralty  of  the  sea,  havens,  and  rivers 
surrounding  the  same.  The  Duke  said  that  he  did  not  believe  it  to 
be  true  that  the  custom  had  been  differently  laid  in  different  times, 
for  though  the  words  used  were  different,  the  import  was  the  same 
in  substance  :  that  the  executors  of  the  late  Duke  had  set  up  only 
a  limited  claim  of  4d.  per  wey,  as  payable  to  the  lord  of  the  manor 
of  Kilvey ;  but  the  claim  which  he  (the  Duke)  now  made  was  a 
general  claim,  as  for  so  much  money  due  and  of  right  payable  to 
him  either  as  a  custom  or  otherwise  as  aforesaid.  The  Duke  ad- 
mitted his  possession  of  .the  survey  of  the  27th  of  September,  1686, 
and  other  surveys,  inquisitions,  books,  and  documents  containing  en- 
tries relating  to  the  said  payment  of  4d.  from  which  the  terms  or 
supposed  terms  of  the  said  payment  or  duty  would  appear.  The 
Duke,  to  the  best  of  his  knowledge,  information,  and  belief,  denied 
it  to  be  true  that  the  said  payment  or  duty  had  varied  in  respect  of 
the  number  of  bushels  contained  in  a  wey  of  coals  upon  which  the 
same  had  been  demanded  and  paid,  or  that  the  same  had  been  some- 
times 144,  and  at  other  timeg  216  bushels,  or  at  sometimes  forty- 
eight  bags,  or  at  other  times  ninety-two  or  seventy-two 
bags.  And  the  Duke  said  that  the  ^payment  of  4d.  was  [  *516  ] 
an  ancient  payment  or  duty  for  or  in  respect  of  the  old 
or  ancient  wey  of  forty-eight  bags,  every  bag  containing  three 
bushels  of  Winchester  measure  as  he  was  informed  and  believed, 
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making  together  144  bushels  in  such  old  or  aDcieQt  wey  as  distin- 
guished from  the  new  wey  of  seventy-two  bags  contlkining  216 
bushels.  And  the  Duke  sud  he  was  informed  and  beliered  that, 
when  the  coals  were  measured  by  the  ancient  wey,  the  payment  in 
respect  thereof  was  always  4(2.,  and  that  in  latter  times,  when  the 
coals  .were  measured  by  the  new  wey,  the  same  was,  for  the  purpose 
of  the  said  duty,  turned  into  the  old  wey  by  adding  one  third  of  tiie 
ntimber  of  new  weys,  and  the  sum  of  4(2.  was  paid  on  the  number 
of  w^  obtained  by  such  addition.  The  Duke  said  he  was  inform- 
ed and  believed  that,  by  a  mistake  or  inadvertence,  payment  was 
received  by  the  then  Duke  from  the  sud  (7.  lhum$md,  from  1741 
to  1759,  of  4(2.  calculated  on  the  new  wey,  and  that  such  mistake 
being  discovered  was  corrected  by  the  said  0.  T<nimsendj  account 
ing  for  and  paying  all  the  arrears  or  deficiency,  so  as  to  make  u^ 
the  payment  of  4(2.  on  the  old  wey ;  and  the  Duke  said  he  was  in- 
formed and  believed  that  there  was  no  other  instance  of  any  such 
mistake.  The  Duke  denied  it  to  be  true  that  the  custom  ha<l  some- 
times been  laid  as  providing,  by  way  of  easement,  ways  and  places 
to  lay  down  the  coal  by  the  water  side,  or  that  any  of  his  pre- 
decessors had  sometime,  or  at  any  time,  made  a  special  bargain  or 
received  a  special  compensation  for  ways  and  placea  to  lay  down 
coals  raised  within  the  manor  of  Kilvey  by  the  side  of  the  river 
Tawe.  The  Duke  admitted  the  indenture  of  the  8th  of  December, 
1750,  and  the  22nd  of  February,  1788,  and  said,  that  the  liberties 
and  privileges  were  thereby  granted  for  a  nominal  consideration,  in 

order  to  encourage  the  exportation  of  coal,  and  thoreby 
[  *517  ]    increase  the  'revenues  arising  to  the  Duke  from  the  sud 

payment.  And  he  said  that  he  did,  as  he  was  advised 
acbd  believed,  afford  an  easement  to  the  Plaintiff  in  respect  of  the 
sttd  coal,  for  that  he  was  seised  or  possessed  of  the  banks  of  the 
Tawe,  or  ways  and  places  to  lay  4pwn  coal  at  the  place  or  wharf 
where  the  coal  of  the  Pluntiff  was  shipped,  inasmuch  as  the  soil  of 
the  river  and  of  the  port  and  harbour  of  Swansea  belonged  to  him, 
and  no  coal  raised  by  the  Plaintiff  mtfain  the  manor  could  bS  ship- 
ped or  exported  from  the  river  or  port  without  passmg  over  land  be- 
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irngmg  to  him  (Ibe  Duke),  and  no  wharf  could  be  ereetad  on  the 
bank  of  the  riTer  without  lying  or  touching  on  snoh  land. 

The  Duke  admitted  that  he  had  in  his  custody  or  power,  and  that 
there  were  in  his  muniment  room  at  Badminton,  various  deeds,  in- 
struments, surveys,  cases  for  the  opinion  of  counsel,  books  of  account, 
accounts,  ledgers,  entries,  letters,  copies  of  and  extracts  from  letters, 
vouchers,  receipts,  memoranda,  papers,  and  writings,  wholly  or  in 
part  relating  to  the  matters  in  the  bill  mentioned,  or  some  of  them^ 
but  he  denied  it  to  be  true,  that  thereby  the  truth  of  the  matters  in 
the  bill  stated  and  charged,  or  any  of  them,  would  appear  or  be  elu- 
cidated save  as  by  the  said  answer  was  mentioned.  And  the  Duk^ 
in  the  second  schedule  (a)  to  his  answer  set  forth  a  list  of  all  such 
documents.  And  he  said  that  the  several  documents  in  such  sched- 
ule  were  the  title-deeds,  evidences,  and  muniments  of  or  belonging 
to  him  as  the  tenant  for  life  as  aforesaid,  and  thct  same  respectively 
evidence  or  relate  to  his  right  and  title  as  tenant  for  life,  and  of  his 
son,  the  Marquis  of  Wareenterj  a^  tenant  in  tail  in  remainder  to  the 
said  estates  and  hereditaments,  and  to  the  sfdd  duty  or 
payment  of  4d.  per  Vey,  and  did  not  in  any  manner  evi-  [  *618  ] 
deuce  or  relate  to  any  estate,  right,  or  title  whatsoever, 
of  or  belonging  to  or  claimed  by  the  Pliuntiff,  nor  were  tl^e.  same  ifi 
any  way  material  or  necessary  to  or  for  the  PltuntiflTs  df  fmice  in  the 
action,  nor  had  the  Plaintiff  any  intereat  whatsoever  91  the  sam^  or 
any  of  them,  and  he  submitted  that  the  Pliuntiff  W9fi  not  entitle4 19 
the  prodnctiyen  thereof. 

A  motion  was  now  made  on  behalf  of  the  Plaintiff,  fyjc  tb^  pr^diliC)- 
tion  of  the  documents  specified  in  the  schedule- 
Mr.  Lhj/d^  for  the  motion. 


Mr.  X.  LaumdeB  and  Mr.  CampbeUj  for  the  Duke  of  Bfufufort 
opposed  the  motion. 

(a)  S^  a  copy  of  this  tcfaednle,  infra,  p.  SSS,  in  which  th«  docmnenti  ordered  te 
be  piedaoed  are  diatingmehed. 


e 
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1842.— Smith  V.  Dnke  of  Beaufort 


The  cases  referred  to  were  Smith  v.  Buke  of  Northumberland  (a). 
BoUon  Y.  Corporation  of  Liverpool  (h). 


Viob-Chancblloe  : — 

The  subject  of  the  action  at  law  to  which  the  bill  refers,  is  the  claim 
of  the  Duke  of  Beaufort  to  a  sum  of  4d.  for  e^ery  wej  of  coal  raised 
from  the  Plamtiff 's  collieries  and  ^'  sold  and  exported  to  sea  over 
Swansea  Bar."  The  Duke  insists  that  this  payment  has  at  all  times 
been  paid,  and  of  right  payable  to  his  predecessors  ;  and  he  claims 
it,  either  as  being  a  customary  payment  due  to  him  as  lord  of  the 
manor  of  Kilvey,  or  as  derived  from  any  other  legal  origin  to  which 
an  ancient  payment  may  be  referred. 

The  Plaintiff  disputes  the  right  thus  claimed  by  the  Duke,  and 
insists  by  his  bill  upon  three  matters  of  fact,  which,  if  they  can  be 
established  in  evidence,  might  certainly  be  material  to  defeat  the 

claim  of  the  Defendant. 
[  *519  ]  The  Plaintiff  alleges,  first,  that  the  id.  per  wey  in  ques- 
tion has  been  paid  at  different  times  in  respect]of  different 
quantities  of  coal.  Secondly,  that  the  custom  has  been  lud  in 
legal  proceedings  in  terms  substanially  differing  from  each  other 
by  the  Duke  and  his  predecessors,  or  those  who  hare  repiesented 
the  interest  which  the  Duke  now  possesses.  Thirdly,  that  in  the 
consideration  for  the  payment  of  4(2.  ^  the  Duke's  predecessors,  or 
those  who  have,  represented  the  like  interest,  have  included,  by  way 
of  easement,  ways  and  places  to  lay  down  coal  by  the  water  side ; 
but  such  easement  has  in  fact  been  from  time  to  time  the  subject  of 
specific  contract  between  the  owners  of  the  coal  and  the  Duke's 
predecessors. 

The  bill  seeks  discovery  as  to  these  three  several  allegations,  an 
contidns  the  general  charge  of  the  possession  of  documents  relating 
to  the  matters  mentioned  in  the  bill.  To  this  charge,  the  answer 
is — [His  Honor  read  the  answer  to  the  charge  of  the  possession 
of  documents  (c).  ] 

(a)  1  Cox,  368.  (6)  9  Sim.  467  ;  S.  C.  I  M7I.  &  K.  S8. 

(c)  8npi»i  p.  517. 
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Now  npoQ  this  answer  I  observe, — that,  according  to  my  appro* 
hension  of  the  practice  of  the  Court,  an  admission,  in  general  terms, 
that  the  docaments  in  the  schedole  are  relevant  to  the  plaintiff's  case, 
throws  npon  the  defendant,  who  makes  that  admission,  the  onus  of 
excusing  himself  from  producing  the  documents  in  the 
schedule.  The  answer,  in  this  case,  admits  that  the  Mocu-  [  *520  ]. 
ments  in  the  schedule  are  relevant  to  the  Plaintiff's  case, 
and  that  admission  taken  alone  will  primlL  facie  entitle  the  Plaintiff  to 
inspect  them;  SUmf  v.  Lord  George  Lenox  (a) ,  Tyler '^^  Drag' 
tan(b)f  Neesom  v.  Clarkeon  (^c)  ;  and  it  is  abundantly  clear  that, 
where  documents  in  the  Defendant's  possession  are  admitted  to  be 
relevant  to  the  Plaintiff's  case,  the  Plaintiff,  and  not  the  Defendant, 
has  a  right  to  judge  for  himself  of  the  materiality  of  such  relevant 
documents  ;  and  that  a  suggestion  in  the  answer,  that  the  relevant 
documents  will  not  prove  the  Plaintiff's  case,  is  not  alone  an  answer 
to  a  motion  for  their  producti<A. 

Then  has  the  Duke  suggested  any  sufficient  reason  why  be  should 
not  be  ordered  to  produce  for  the  Plaintiff's  inspection  those  doca- 
ments relevant  to  the  matters  mentioned  in  the  bill,  which  he  admits 
are  in  his  possession  ? 

The  suggestions,  and  the  only  material  suggestions  in  the  answer, 
are — ^First,  that  the  documents  in  the  schedule  are  evidence,  or  re- 
late to  the  right  and  title  of  the  Duke  and  his  son,  Lord  WofceeUr^ 
and  the  duty  or  payment  of  4(2.  per  wey  ;  and,  secondly,  that  they 
do  not  in  any  manner, evidence  or  relate  to  any  estate,  right,  or  title 
whatsoever  of,  or  belonging  to,  or  claimed  by,  the  Plaintiff.  Now, 
the  first  branch  of  these  suggestions  is  clearly  msufficient ;  for,  con* 
sistently  with  it,  the  documents  may  relate  to  the  Plaintiff's  case, 
and  prove  that  case  as  well  as  the  Defendant's ;  and  it  is  only  where 
documents  are  exclusively  relevant  to  the  Defendant's  case,  that  the 
Defendant  has  a  right  to  withhold  them.  There  is  no  suggestion  of 
such  exclusive  relevancy  here.  On  the  contrary,  they 
relate  to  •the  4d.  per  wey,  and  the  variance  in  the  pay-    [  •Sai  ] 

(a)  1  Ujl.  h  Cr.  595 ;  5.  C.  1  Keen,  U\. 

(h)  %  Sim.  k  St  ae9.  (c)  a  P.  Cooper,  aelM  Omi,  p.  «9. 

Vol.  I.  »8 
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ment  is  admitted  and  explained ;  Burrdl  v.  NiehoUon  (a);  Bolr 
ton  Y.  Corporation  of  Liverpool  (i)  ;  Attorney-General  ▼.  Lamb 
(«)  ;  Combe  y.  Corporation  of  London  (d).  The  second,  as  it 
stands  upon  the  answer,  is  as  clearly  insufficient.  The  Plaintiff, 
by  his  bill,  has  made  three  specific  points,  which  I  have  already 
noticed.  No  one  of  these  points,  nor  the  conclusion  to  which  they 
lead,  can,  with  any  approach  to  accuracy  of  language,  be  described 

m 

as  an  '^estato,  right,  or  title  of,  or  belonging  to,  or  claimed  by,''  the 
Plaintiff.  The  answer,  denying  only  that  the'  documents  relate  to 
^^  any  estate,  right,  or  title  of  or  belonging  to,  or  claimed  by,  the 
Plaintiff,''  may  be  studiously  evasive.  The  fact  is,  that  the  Plaintiff 
has  no  case  to  establish,  except  a  negative  of  the  Defendant's  claim; 
and  the  three  points  he  makes  by  his  bill  constitute  a  case,  by  way 
of  evidence  only,  leading  to  that  negative.  The  Plaintiff,  then, 
has  a  right  to  all  such  discovery  as  will  enable  him  to  prove  that 
case ;  and,  consistently  with  the  aiftwer,  the  documents  may  do 
that.  This  is  obviously  the  spirit  and  meaning  of  the  judgment  in' 
the  case  of  Bolton  v.  Corporation  of  Liverpool^  although  the  lan- 
guage of  the  Court  in  that  case,  being  addressed  to  the  particular 
facts  of  that  case  itself,  may  not,  in  terms,  meet  the  case  now  before 
me.  And  it  is  not  correct  to  say,  that,  if  I  ordered  the  Duke  to 
produce  the  documents,  to  the  production  of  which  he  objects,  I 
should  act  against  Bolton  v.  Corporation  of  Liverpool. 

First,  consider  the  case  with  reference  to  the  alleged  variance  in 
the  quantity  of  coal  contained  in  the  wey,  in  respect  of  which  the 

4d.  hos  been  paid. 
[  ^522  ]  In  Bolton  v.  The  Corporation  of  Liverpool^  the  bill  •al- 
leged generally,  that,  if  tho  Corporation  would  produce 
their  own  documents  relating  exclusively  to  their  own  title,  it  would 
thereby  appear  that  their  case  at  law  was  unfounded,  that  is,  that 
the  production  of  the  documents  of  the  Corporation  would  furnish 
evidence  against  themselves.  The  defendants  denied  this  allegation, 
and  the  Court  decided,  and  I  think  properly  decided,  that  where  a 
defendant  credibly  denys  the  allegation  upon  which  the  plaintiff 

(a)  1  MjL  &  K.  6Sa        (6)  Id.  88 ;  S.  C.  3  Sim.  497. 

(e)  8  Ton.  &  CoU.  168.       (^  1  Too.  ft  CoIL  Chan.  Ca.    Not  jet  pobliahed. 
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foanda  his  title  to  a  production  of  docnments,  relating  ezcltiBively  to 
the  defendant's  case,  the  plaintiff  has  no  right  to  call  for  an  inspec- 
tion of  such  documents  only  for  the  purpose  of  seeing  whether*  he 
can  by  such  inspection  discover  somethbg  which  may  invalidate  the 
defendant's  case. 

That,  however,  is  not  the  case  here.  The  bill  in  this  case  alleges 
facts,  as  being  within  the  knowledge  of  the  Defendant,  which,  if 
true,  will  be  material  evidence  for  the  Plaintiff  in  answer  to  the  De* 
fendant's  case.  Those  facts  may  for  the  purposes  of  the  present 
discussion  be  assimilated  to  a  replication  (though  not  strictly  such) 
to  the  Defendant's  case.  They  are  strictly  the  Plaintiff's  case. 
The  onus  of  proving  that  case  lies  upon  the  Plaintiff,  and  discovery 
from  the  Defandant  is  evidence  to  which  the  rules  of  equity  entitle 
him. 

It  was  said,  in  argument,  on  behalf  of  the  Defendant,  that,  if  the 
Plaintiff  had  no  right  to  inspect  the  documents  in  a  case  like  Bolton 
▼.  The  Corporation  of  Liverpool^  he  cannot  be  in  a  better  position 
only  because  he  alleges  a  specific  defect  in  the  Defendant's  case,  and 
makes  that  specific  defect  his  own  case.  With  this  observation  I  am 
disposed  to  agree,  provided  the  Plaintiff  is  unable  to  carry  his  case 
beyond  his  own  allegation,  and  that  allegation  is  denied  by  the  an* 
swer.  In  this,  as  in  every  case,  the  question,  whether  the  Defen- 
dant shall  be  compelled  to  produce  the  documents  in  his 
^possession  for  the  Plaintiff's  inspection,  must  depend  up*  [  *523  ] 
on  the  answer.  The  reasoning  of  Lord  Cottenham,  in 
the  case  o(^dam9  v.  Fi9her{d)^  and  in  Story  v.  Lord  George  Len- 
noxy  will  clearly  warrant  this  conclusion,  whether  that  reasoning 
was  correctly  applied  in  Adams  v.  Fisher  or  not.  And  if,  in  the 
case  before  me,  the  Duke  had  alleged  with  due  precision,  that  no 
fuch  variance  in  the  payments  per  wey,  as  the  bill  specifically  char- 
ges, appeared  in  any  of  the  documents  in  the  schedule,  I  might  pos- 
sibly have  decided  that  the  documents  ought  not  to  be  produced. 
I  see  no  other  way  of  avoiding  the  conclusion  adverted  to  in  the  ar- 
gument, that  a  pluntiff,  by  alleging  that  which  is  untrue,  might  oth- 

(a)  8  MjL  &  Cr.  6S6. 
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erwise  entitle  himself  to  the  productioo  of  documents  to  which,  ae- 
cording  to  the  truth  of  the  case,  he  was  not  entitled.     It  is  obvious, 
that  a  plea  (if  a  plea  could  be  framed  to  meet  the  bill)  would  not  in 
that  respect  place  the  defendant  in  a  different  situation  from  an  an-  • 
swer ;  for  the  discovery  asked  would  be  directed  against  the  truth 
of  the  plea.     And  if  the  defendant  was  not  allowed  by  answer  to 
protect  himself  against  discovery  improperly  called  for,  he  would 
be  wholly  without  the  means  of  defence, — which  is  absurd.     I  notice 
this  in  order  that  it  may  not  be  supposed  that  my  judgment  in  this 
case  proceeds  upon  the  ground  that  the  Duke  might  not  by  proper 
or  sufficient  averment  have  protected  himself  by  answer  against  the 
production  of  documents,  which,  according  to  the  truth  of  the  case, 
the  Plaintiff  had  no  right  to  inspect.     But  that  is  cot  the  question 
here.     The  Duke  does  not  deny  the  alleged  variance  in  the  pay- 
ments for  the  coal,  but  admits  and  explains  the  fact.     The  docu. 
xnents  shewing  this  variance  are,  therefore,  evidence  of  a  case  the 
Plaintiff  has  made  by  his  bill.     The  body  of  the  Duke's  answer,  con- 
taining that  admission,  might  be  read  against  him  at  law ; 
£  *524  ]     and  there  is  no  principle  *upon  which  I  can  refuse  a  pro- 
duction of  the  documents  which  (as  Lord  JEldon  often 
8aid(a)  being  in  the  schedule,  and  being  also  evidence  of  the  Plain- 
tiff's case,  are  in  the  same  situation  as  if  they  were  set  out  in  hssc 
verba  in  the  answer.    If  the  case  of  Bolton  v.  The  Corporation  of 
lAverpooly  as  reported  by  Mr.  Simons  (5),  is  carefully  examined 
with  reference  to  the  documents  which  the  Vto^Chancellor  ordered 
to  be  produced,  that  case  will  be  found,  to  a  great  extent,  an  autho- 
rity for  the  opinion  I  now  express. 

It  is  satisfactory  to  me  to  reflect,  that  the  case  of  the  Defendant, 
4}annot  be  injuriously  affected  at  law  by  the  opinion  I  have  formed; 
for  although,  in  a  cause  seeking  relief  in  equity,  the  Plaintiff  may 
perhaps  be  entitled  to  read  documents  obtained  from  the  Defendant's 
answer,  apart  from  the  body  of  the  answer  (Miller  v.  Goiv  (c)  ) 
at  law,  he  can  only  read  them  as  part  of  his  answer,  and  will  thereby 

(a)  Wriglty.  Akyns,  U  Ves.  218  ;  EvanM  v.  Richards,  1  Swan.  7. 
(6)  8  Sim.  467.  (c)  1  Y.  &  Coll.  Chan.  Ca.  56. 
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liave  the  benefit  of  the  explanation  ho  has  there  given  :  Miller  v. 
Crotv ;  Brown  v.  27u>mton  (a).  [1] 

The  observations  which  I  have  made  upon  the  alleged  variance 
in  the  quantity  of  coal,  in  respect  of  which  the  id,  has  been  paid, 
apply,  in  some  respects,  to  the  other  two  points  made  by  the  Plain- 
tiff. In  each  of  the  latter  cases,  the  Duke,  to  some  extent,  admits 
the  truth  of  the  Plaintiff's  allegation,  though  not  with  the  same  dis- 
tinctness as  in  the  first  case. 

My  judgment,  upon  the  whole  case,  proceeds  upon  this — that  the 
admission  of  relevancy  prima  facie  entitles  the  Plaintiff  to  inspect 
the  documents, — ^and   that  the    protection    which  the 
Duke  claims  is  not  claimed  in  terms  ^sufficiently  definite     [  *625  ] 
and  precise  to  entitle  him  to  that  protection. 

The  Defendant  may  yet,  if  he  pleases,  shew,  by  affidavit,  that 
particular  documents  ought  not  to  be  produced  (6). 


The  right  of  the  Plaintiff  to  the  production  of  the  documents  in  the  schedule, 
according  to  the  principle  referred  to  in  the  above  judgment,  was  considered  in  the 
presence  of  counsel  on  both  sides.  The  result  appears  in  the  following  copj  of  the 
schedule,  in  which  only  the  arrangement  is  altered. 

brdered  to  be  produced. 


The  Earl  of  WoreesUr's  Audit  Rolls  ;  S3  H.  8,  8  Edw.  6,  6  Edw.  6,  1  Ph.  k  M., 
5  &  6  Ph.  &  M.,  1  to  42  Eliz.,  1  to  17  J.  I,  2  to  17  C.  1.  iVbto.— Most  of  the  above 
audit  rolls  contain  an  entry  or  entries  of  receipts  of  monies  on  account  or  in  respect 
of  the  payment  of  4d.  per  wey  in  question,  and  in  the  others  the  account  is  returned 
in  blank.  1702  to  1743  — A  scries  of  rentals  of  the  successive  Dukes  of  Beaufort 
for  each  year,  each  containing  entries  of  receipts  of  sums  of  money  in  respect  of 
the  payment  of  4c/.  per  wcy  in  question.  1734  to  1831. — A  bundle  of  original  ac- 
counts, very  many  in  number,  delivered  by  or  on  behalf  of  the  Honourable  Buue^ 
Mansel,  from  1734  to  1741;  Bussey  Lord  MaiueZ,  1742  to  1750;  C.  Tomruend, 
1751  to  1769;  J,,  Townaend,  1769  to  1772;  J.  C.  and  H.  Smithy  1773  to  1818; 
Plaintiff,  1829  to  1831. 

8  Mar.  1741;  29  May,  1755.— Letters  from  Gabriel  PoweU^  steward  of  ihel>nke 
of  Beaiifort,  to  his  Grace. 

(a)  1  Myl.  &  Cr  243.  (6)  Sec  Llewelljfn  v.  BadiUy,    Next  case  reported. 

[I]  See  BartUU  v.  GUlard,  3  Riueel,  149     Dmtie  v.  Spuriingy  1  R.  It  If.  SI. 
JNurte  V.  Biinn,  5  Sim.  225.    Comisk  v.  Hay  ward,  1  T.  &  C  83. 
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30  Jane,  1 755.— Letter  from  C.  Towutnd  to  the  Dake  of  B§aufiHt  and  a  copy 
indorsed  thereon  of  his  Grace's  roplj,  dated  9  Jolj,  1755. 

10  Jane,  1755.— Letter  from  Gabriel  Powell  to  the  Dake  of  Beaufort. 

14  Jalj,  1756.— Letter  from  C  Toumaend  to  the  Dake  of  Beaufort. 

29  Sept  1755.— Letter  from  C  Towmend  to  Qabriel  PowdL 

5  and  26  October,  1756 ;  5  'jone,  1756 ;  6  Jolj,  1766.— Letten  from  Gobrid  Pcm- 
ell  to  the  Duke  of  Beaufort, 

20  Eliz.  1588.— A  malilated  copy  of  a  surrey  of  the  manor  of  Eilrey. 

27  Aug.  1650.— Survey  of  the  seignoiy  of  Gower  and  the  several  members  thereof, 
begun  the  27th  of  August  1650,  by  Bumb^  Mauuel  and  John  Piru,  Esqs.,  and 
George  BilUnghursty  gentleman,  by  yirtuc  of  a  commission  from  Oliver  CromwdL 

27  Sept  1686, 2  J.  2. — An  original  survey  of  the  manor  of  Kilvey,  "by  a  jury  of 
survey,  being  tenants  of  the  manor,  under  a  commission  of  survey  from  the  then 
Dake  of  Beau/brf,  lord  of  the  manor,  and  which  survey  is  signed  among  other  par- 
ties, tenants  of  the  manor,  by  T,  Popkin,  and  R*  Morgan, 

1764.— Survey  of  the  seignories  of  Gower  and  Kilvey  made  by  G.  Powell^  Esquiie, 
steward  thereof,  by  command  of  .E/i2a66CA,  Duchess  Dowager  of  Beaufort, 

8  Dec  1760 ;  22  Feb.  1783.— Counterpart  of  lease  from  Ckarim  Nod^  Duke  of 
Beaufort^  to  C  Totvnseni/,  referred  to  in  the  Compl '      nt^s  bill. 


Not  orderod  to  he  produced. 


24  Feb.  1306 ;  84  Edw.  I.— Copy  translation  of  the  charter  of  William  de  Breong 
to  the  town  of  Swansea. 

2  Edw.  3. — Office  copy  charter  of  confirmation  to  John  de  Mowbrojf  and  OUoa^ 
his  wife,  of  all  the  land  in  Gower,  with  the  appurtenances  in  Wales. 

5  J.  1. — Office  copy  grant  to  Edward^  Earl  of  fFbrce8t«r,  of  certain  liberties. 

29  C.  2. — ^Exemplification  of  the  grant  of  5  J.  1. 

23  Feb.  1702.— A  case  submitted  by  the  Duke  of  Beaufort  as  to  his  right  of  action 
against  the  then  tenant  and  late  lessee  of  the  said  payment  of  4d,  per  wey  for  xent 
accruing  after  the  expiration  of  his  lease,  and  the  opinion  of  Mr.  Dobgns  thereon. 

2  Feb.  15  C.  2,  1664 .^Original  and  counterpart  indenture  of  lease  from  R, 
Bawortk,  ta\d  R.  Cbr,  Esquires,  of  the  first  part ;  Edward^  Earl  and  Marquis  of 
Worceiter^  and  Henry  Lord  Herbert^  his  son  and  heir-apparent,  of  the  second  part  ; 
and  T.  WUliamM^  of  Swansea,  merchant,  of  the  third  part,  being  a  demise  of  the 
said  4d.  per  weight  of  coals,  wrought  within  the  manora  of  Kilvey,  and  thence  ex- 
ported over  the  bar  of  Swansea,  to  hold  for  twenty-one  years  at  a  yearly  rent  of  12i. 
and  one  couple  of  fat  capons. 

2Q  July,  27  C.  2, 1676. — Counterpart  indenture  of  lease  from  Henrys  Marquis  of 
WoroegUr^  of  the  one  part,  and  D.  Avails,  of  the  other  part,  being  a  demise  of  the 
said  4d  per  weight,  due  and  payable  for  every  weigh  of  coals  wrought  within  the 
lordship  of  Kilvey,  and  from  thence  exported  over^the  bar  of  Swansea,  to  hold 
for  twenty  one  yean  at  the  yearly  rent  of  12/.  and  two  fat  capons. 
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S  Not.  1743. — ^Indenture  between  Eenry,  Doke  of  Beaufort,  of  the  one  part,  and 
the  Hon.  BuB$e^  Ma»$dy  of  the  other  part 

22  Feb.  1783. — Coanterpart  of  lease  between  Henry ^  Dake  of  Beaufort^  of  the 
one  part,  and  Lord  Vernon,  of  the  other  part,  referred  to  in  the  Complainant*! 
bill 

18  and  19  Maj,  ISlOw— Original  leaee  from  C.  H.  SmUh^  of  the  one  part,  and 
Amy  CAor/as,  Dake  of  Beaufort^  of  the  other  part 

1  Mar.  1827. — Coanterpart  indentare  of  lease  between  Henry  CharleM,  Dake  of 
Beauforty  and  the  present  Dnke,  (then  Marqais  of  Worcester)^  of  the  one  part,  and 
Q,  Touianf,  Esqaire  of  the  other  part 

Cases  and  opinions  of  counsel  thereon,  bein^  all  of  them  snbteqnent  in  date  to  the 
refusal  of  the  Complainant  to  pay  the  4dL  per  weigh  in  question,  and  with  a  view  to 
proceedings  taken  or  to  be  taken  against  the  Complainant  for  recovering  the  said 
payment. 

No  application  was  made  for  liberty  to  seal  up  such  parts  of  the  above  documents 
as  did  not  relate  to  the  matters  mentioned  in  the  bill.  Nor  did  the  Defendant  avail 
himself  of  the  offisr  made  by  the  Court  to  shew  by  affidavit,  that  any  paiicular  *doc- 
umenta  ought  not  to  be  produced. 

The  Defendant  moved,  before  the  Lord  Ckancdlor^  to  discharge  Che  order  for  pro- 
duction.   Vide  infra. 


<  m*    »»  • 


Llewelltn  v.  Badeley. 

1849  :  June  2, 3,  7. 

On  a  motion  for  the  production  of  documents,  a  survey  or  valuation  of  the  proper- 
ty  to  which  the  question  in  the  cause  related,  described  by  the  Defendant  as  con- 
sisting of  his  evidence,  and  supporting  his  case,  and  not  that  of  the  Plaintiff,  and 
made  with  a  view  to  the  defence  in  the  suit,— was  considered  as  a  minute  furoidh- 
ed  by  a  witness  of  the  evidence  he  would  give,  and  as  such,  it  was  held,  that  the 
Plaintiff  was  not  entitled  to  the  production  of  it 

Sembiey  on  a  motion  to  produce  documents,  the  affidavit  of  the  Defendant  is  admis- 
sible to  shew  that  thedocuments  are  within  any  ground  upon  which  the  Defendant 
if  entitled  to  withold  the  production. 

The  Plaintiff  contracted  to  purchase  from  the  Defendants,  the 
trustees  of  the  will  of  the  late  Sir  WiUiam  Garrow,  an  estate  for 
tly  som  of  7444Z.,  and  the  bill  was  filed  for  the  specific  performance 
of  the  contract..  The  bill  alleged  that  the  sud  price  was  an  ade- 
quate consideration  for  the  property,  anticipating  an  objection  to 
the  contract  on  the  ground  of  value.  And  it  contamed  the  common 
charge,  that  the  Defendants  had  in  their  possemon  books  and  dooo- 
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ments  relating  to  the  matters  zncationed  in  the  bill.  The  answer 
admitted  the  possession  of  the  docaments  which  were  described  in 
the  schedule  relating  to  the  matters  in  question  in  the  cause,  and,  a 

motion  was  now  made  for  their  production. 
[  *628  ]  *Tbe  Defendants  opposed  the  motion,  and  tendered  an 
affidavit,  made  by  one  of  the  Defendants,  stating  that 
the  original  deeds  mentioned  in  the  schedule  no  otherwise  related 
to  the  cause  of  complaint  than  by  relating  to  the  title  to  the  estate 
in  question  ;  that  the  same  documents  related  to  other  estaJtes  of 
the  late  Sir  W.  0-arroWj  and  the  Defendants  were  under  covenants 
to  produce  them  to  purchasers  of  different  parts,  and  that  some  of 
the  estates  were  still  in  progress  of  sale  (a)  :  that  some  of  the  let- 
ters (not  specifying  which)  consisted  of  correspondence  carried  on 
between  one  of  the  Defendants  and  his  father,  another  of  the  De- 
fendants and  his  wife.  Sir  W.  Q-arrow^  his  solicitors^  and  several 
other  persons,  before  and  after  the  institution  of  the  suit, — that  the 
same  was  generally  of  a  private  and  confidential  nature,  and  that 
the  same  did  not  in  any  way  support  the  Plaintiff's  case,  but  tended 
to  support  the  case  of  the  Defendants,  the  trustees :  that  in  conse- 
quence of  the  alleged  contract  for  the  sale  of  the  said  estate  for  the 
sum  of  74442.,  and  another  person  having  made  a  subsequent  offer 
of  10,0002.,  the  Defendants,  the  trustees,  after  the  dispute  had 
arisen  between  them  and  the  Plaintiff,  with  the  view  of  ascertaining 
the  real  value  of  the  said  estate,  and  of  resisting  the  bill  for  a  spec- 
ific performance  which  the  Plaintiff  had  threatened  to  file,  caused 
the  said  estate  to  he  valued  by  a  surveyor,  who  accordingly  survey- 
ed and  valued  the  estate,  and  his  report,  dated  11th  of  February, 
1841,  was  comprised  in  the  schedule,  and  formed  part  of  the  evi- 
dence of  the  Defendants,  the  trustees,  in  support  of  their  case,  and 
the  same  did  not  support  the  Plaintiff's  case,  and  ought  jiot  to  be 
produced  for  his  inspection. 

Mr.  Uoydy  for  the  motion. — The  Defendants  have  not 

[  *529  ]     by  their  answer  suggested  any  ground  upon  which  *tfle 

documents  described  in  the  schedule  and  relating  to  the 

(a)  Theie  deeds  w«re  not  ordeied  to  be  produced. 
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matters  in  qaestion  shoald  be  withheld,  and,  therefore,  upon  the  anr 
Bwer  the  Plaintiff  ia  entitled  to  the  production  of  all  the  documents.. 
The  surveyor's  valuation  does  not  fall  within  the  class  <^  privileged 
eommunications,  Tyltr  v.  Dr^jfion  (a) ;  Siorey  v.  jArd  O-earge 
Lennox  (&)  ;  Greenlaw  t,  Xing  («) ;  WhUbrMd  ▼•  Gurmg  (<!) ; 
Pre$ton  v.  Carr  (e).  Affidavits  have  in  seme  oases  been  received 
10  supply  an  imperfect  description  of  a  docameot,  but  they  are  not 
admissible  to  introduce  an  additional  statement  of  arevmstaneesr 
Such  a  course  would  be  in  fact  an  indirect  mode  of  filing  a  sqpple- 
mental  answer,  which  is  never  permitted  without  great  eaation  a^d 
jealousy. 

Mr.  Lemn,  for  the  Defendants. — It  is  the  settled  practice  to  re- 
ceive affidavits  shewing  grounds  upon  which  documents  ought  not  to 
be  produced.  The  protection  of  documents  is  a  matter  whHIy  col- 
lateral to  the  question  in  the  cause,  and  it  is,  therefore,  a  point  to 
which  the  defendant  may  well  be  supposed  not  to  advert  in  framing 
his  defence  to  the  suit.  The  reception  of  the  affidavit  for  this  pur 
pose  is  distinguishable  from  the  case  of  a  supplemental  answer ; 
Hughes  v.  Biddulph  (^) ;  Pareone  v.  BoherUon  (K) ;  Curd  v. 
Cwrd  (t).  The  surveyor's  valuation  is  plainly,  from  its  nature, 
part  of  the  evidence  by  which  the  Defendant's  case  is  to  be  su^ 
ported,  and  the  Plaintiff  is  0ot  entitled  to  inspect  the  evidence  of 
the  Defendants  before  the  trial.  TyUr  v.  Draj/Um  (It) ;  MeJ> 
letkwaite  v.  Moore  (I), 

•Vicb-Chahckllob  : —  £  •680  ] 

31ie  Plaintiff  moves  for  the  production  of  documents,  which  &e 
Defendants  admit  that  they  have  in  their  possession,  relevant  to  the"* 
matters  mentioned  in  the  b91 ;  and  in  answer  to  this  motion  an 
affidavit  is  made  by  one  of  tfie  Defendants,  fbr  the  purpose  of  riiew* 
hg  tkaft  die  documents  are  of  such  a  character  that  &e  Court  wHI 
Mt  order  ihem  to  be  produoed.  The  Plaintiff  contends,  first,  diat 
the  affidavit  cannot  be  received ;  and  secondly,  that,  if  received,  jt 

(a)  98iaL&8tS09.  (6)  lKeeii,S41i  $.  C.  1  If 7.  *  C.  085. 

(e)  1  Bmt.  187.  {d)  1  Too.  541.  («)  1  Too.  &  J.  17S. 

is)  4Biiif.  190.  (A)  1  Keoi,  SOS.  {i)  Ante,  p.  S74. 

{k)  a  Biai.  4  St  SOS.  (I)  S  Ito.  191. 
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is  insufficient  for  the  intended  purpose,  and  that  the  deficiency  can- 
not be  supplied. 

If  the  first  point  were  new,  I  should  strongly  bcline  to  adopt  tiie 
Plaintiff's  argument.  I  cannot  understand  why  a  defendant  should 
not  be  held  bound  to  put  his  whole  case  upon  his  answer,  or  why  he 
should  be  allowed  to  occauon  expense,  and  perhaps  delay,  by  malcing 
a  case  supplemental  to  his  answer  by  affidavit,  unless  the  matter  of 
the  affidavit  was  newly  discovered,  or  other  special  grounds  for  re- 
ceiving further  evidence  were  shewn.  But  the  point  is  not  new, 
and  I  consider  myself  bound  by  authority  upon  it.  I  believe  that 
authority  may  be  found  for  allowing  an  affidavit  to  be  filed  in  opposition 
to  a  motion  of  this  nature  applicable  to  almost  every  ground  which  can 
succett^ully  be  urged  against  the  production  of  such  documents.  In 
Tj/ler  V.  Drayton  (a).  Sir  J.  Leach  says,  that  a  defendant  is  bound 
to  produce  all  documents  admitted  to  be  in  his  possession  relating  to  the 
matters  in  question,  '^  unless  it  appears  by  the  description  of  any  par 
ticular  instrument  in  the  schedule,  or  hy  affidavit^  that  it  was  evidence, 
not  of  the  titie  of  the  plaintiff,  but  of  the  defendant,  or  that  the  plain- 
tiff had  otherwise  no  interest  in  its  production."  In  Sughei 
^  V.  Biddulph  (i),  the  defendant  resisted  the  production 

.[  •SSI  ]  •of  the  documents  upon  the  around  of  their  being  privi- 
leged as  professional  commJucations,  and  he  was  allowed 
to  distinguish  them  by  affidavit.  In  Parsons  v.  Robertson  (c),  the 
same  question  arose,  and  was  dealt  with  in  the  same  way.  In  Mor- 
rice  V.  Sufoby  (i),  the  defendant  resisted  the  order  for  production 
upon  the  ground  that  the  possession  of  the  party  who  held  the  doeu- 
^meniB  was  not  the  defendant's  possession.  The  Master  of  the  Bolls 
thought  otherwise  upon  the  answer  alone,  but  admitted  an  affidavit 
to  explam  tiie  case.  In  Curd  v.  Ourd  (e),  I  allowed  the  defend- 
ant to  shew  by  affidavit  that  particular  parts  of  the  documents  in 
the  answer  were  not  relevant,  and  my  decision  was  confirmed  on 
appeal. 

(a)  S  Sim.  &  St  809.        (6)  4  Rnss.  190.  («)  2  Keen,  600. 

id)  1  BeaT.  500.  («)  Ante,  p.  274. 


GASES  m  CHANGERT.  632 


184S^— LleweUjn  t.  Badelejr. 

Id  the  case  of  HugJies  v.  Biddidphy  Morriee  y.  Swabyj  and  Curd 
y.  Curd,  the  affidavit  was  not  filed  at  the  time  the  motion  was  made, 
which  I  notice,  because  the  present  affidavit  is  not  sufficient  to  pro- 
tect the  letters  alleged  to  be  privileged ;  and  if  there  are  grounds 
of  protection,  they  most  be  shewn  bj  another  affidavit  which  I  shall 
permit  the  Defendants  to  make.  All  the  letters  in  the  schedule 
must  be  produced,  except  those  which  the  Defendants  can  shew  are 
entitled  to  protection  under  an  order,  as  in  Hughe$  v.  Biddulph. 

With  respect  to  the  valuation,  it  is  certainly  not  evidence  of  the 
Defendants'  case,  for  it  is  not  evidence  at  all ;  but  it  is  a  minute  of 
the  evidence  which  the  Defendants  have  procured  since  the  dispute 
in  the  cause  arose,  for  the  purposes  of  their  defence  in  the  cause, 
and  I  think  it  is  protected.  Curling  v.  Perring  (a)  ;  Preston  v. 
Carr  (i)  :  the  latter  case  goes  much  further. 

*Mjr  decision,  in  this  case,  does  not  conflict  with  the  [  *532  j 
decisions  in  WhitbreadY.  Q-umey  (c),  Storey  v.  Lord 
Qeorgt  Lennox  (d),  or  Oretnlaw  v.  King  (e) .  Those  cases  decided 
that  it  is  not  every  document  which  has  come  into  existence  since 
the  dispute  commenced,  having  reference  to  the  dispute,  thlt  is 
necessarily  privileged  only  because  it  might  disclose  the  evidence 
to  be  given  on  the  part  of  the  defendants.  Undoubtedly,  there  are 
many  documents  of  which  all  this  might  be  truly  stated,  and  wluch 
notwithstanding  would  not  be  privileged.  But  I  think  such  docu- 
ments may  be  privileged  without  calling  in  aid  the  doctrine  of  pro- 
fessional confidence.  The  point  which  I  decide  in  this  case  was  ex- 
pressly saved  by  Lord  CoUenham  in  Storey  v.  Lord  Q-eorge  Lennox^ 
but  is,  I  think,  sufficiently  authorized  by  the  cases  I  have  referred 
to,  and  is  a  decision  called  for  by  the  nature  of  the  case.  ,  I  could 
not  order  the  production  of  this  document,  without  deciding  that  a 
plaintifi'  may  require  a  discovery  from  the  defendant  of  the  particu- 
lars of  the  evidence  to  be  given  by  each  of  his  witnesses,  except  so 
&r  as  he  could  shew  that  his  knowledge  upon  the  subject  was  deriv- 
ed exclusively  firom  his  solicitor, — a  decision  which  it  would  be^diffi- 


<a)  S  Mjl.  &  K.  880.  (6)  1  Ton.  &  J.  175.  (e)  1  Tonnse.  541.  J 

id)  1  Kmo,  841 ;  5.  C.  1  My.  k  C.  585.  («);i  Bear.  187. 
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cult  to  reconcile  i^ith  the  principle,  that  each  party  has  a  right  to 
know  his  opponent's  case,  bat  not  the  evidence  by  which  that  case 
is  to  be  supported.  I  consider  the  valuation  as  being  a  minute  fur- 
Bished  by  a  witness  of  the  evidence  he  will  give  ;  and  the  defendant 
pledges  his  oath  that  it  consists  of  his  evidence,  and  supports  the 
averment  he  has  made  in  his  answer.  I  give  no  opinion  as  to  what 
the  proper  decision  in  this  case  would  have  been,  if  the  Plaintiff,  by 
probing  the  conscience  of  the  Defendants,  had  elidted  from  them 
an  admission  that  the  valuation  in  question  negatived  the 
[  *583  ]  Defendants'  case.  I  Mecide  only,  that,  upon  the  evi- 
dence now  before  me,  this  particular  document  stands  in 
the  same  situation  as  those  which  relate  exclusively  to  the  Defend- 
ants' case  :  Solton  v.  Corporation  of  Liverpool  (a).  My  impres- 
sion, during  the  argument  of  Storey  v.  Lord  George  LennaXj  was^ 
that  Lord  Oottenham  considered  the  privilege  of  a  document,  in  a 
case  like  this,  to  depend,  in  principle,  upon  the  purpose  for  which, 
and  the  circumstances  under  which,  it  was  obtained,  and  not  exclu- 
sively upon  the  character  of  the  person  who  might  actually  obtain 
it  (5).  The  reasoning  of  Lord  Brougham,  in  Bolton  v.  The  Cor- 
poration of  Liverpool,  and  of  some  of  Lord  LangdaWe  remarks  in 
Cheentaiff  v.  JSSng,  tend  to  the  same  conclusion,  or,  at  least,  leave 
it  clearly  open. 


Sampsoh  v.  Pattisor. 

isa  3  M*7  37  ui  SS:— Jane  11. 

A  conTeyanqe  of  an  estate  to  A  ^  in  tnut  that  the  same  should  stand  chargeable 
with  a  snin  of  money  and  interest,  and  subject  thereto  in  trust  for  B^  with  a 
pewer  of  sale  1^  A.,  upon  noB-pftyni«nt»  iflef  notiee,  Sa  not  a  mortgage  eatiUtag 
iu  to  bfing hia hiU for  lN«flloiare^  bm it  ^atttlet  hin  to tha  aid af  the  Goarlia 
•fiiBctuig  a  sale. 

Thb  bill  stated,  tbat,  in  October,  1622,1!.  WiUiam,  and  othen, 

(A)  1  »)«.  &  K.  SS. 

(6)  See  FMnU  oa  the  Law  of  DisooTOiy,  p.  S66,  ed.  2. 
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eonveyed  certun  premises  in  or  netr  Craimstreet,  S<dio,  deseribed 
M  the  church  and  fabric  of  a  churohy  and  the  hnrying-grotind 
thereto  beloDging,  and  the  messuage  or  chapel-house  adjoimng  and 
{n  front  thereof,  and  the  several  sites,  rights,  members,  and  ap- 
purtenances, to  S.  JShighty  and  other  persons,  to  the  use  of  J. 
Arunddy  bis  heirs  and  assigns,  upon  trust  that  the  same  prenuses 
should  stand  and  be  charged  and  chargeable  with  and  subject  to  the 
payment  to  the  said  Ja7M%  Arunddy  his  executors,  administrators, 
and  assigns,  for  his  and  their  own  use  and  benefit,  of  the 
sum  of  1,500/.,  ^together  with  interest  thereon  after  the  [  *584  ] 
rate  of  5/.  per  cent,  per  annum  from  the  date  of  the  in- 
denture, and  subject  thereto,  in  trust  for  Anthony  Pattisany  and 
others  therein  named,  their  heirs  and  assigns,  for  ever ;  and  that 
in  the  same  indenture  was  a  proyiso,  that,  if  the  said  1,5007.  and 
interest  should  not  be  paid  within  two  months  after  notice  requiring 
the  same  should  be  given  as  therein  mentioned,  then  it  should  be 
lawful  for  the  said  J.  Arundel  to  sell  the  said  premises,  and  he  was 
thereby  empowered  to  give  eflbctual  receipts  for  the  purchase- 
money  ;  that,  by  subsequent  indenture  therein  mentioned,  the  said 
1,500/.  and  interest  secured  by  the  first  mdenture,  were  assigned  to 
the  Phiintiflb  upon  certain  trusts ;  that  the  equity  of  redemption  of 
the  premises  by  divers  conveyances  became  vested  in  the  Defend- 
ants, A,  Pattiaanj  W.  Borders,  T.  Carmany  J.  StUy  and  others ; 
that,  in  August,  1841,  notice  requiring  payment  of  the  1,500/.  and 
interest  was  ^ven,  but  the  same  had  not  been  paid ;  and  that  the 
Plaintifi  had  endeavoured  in  vab  to  sell  the  premises  in  pursuance 
of  the  power,  and  had  incurred  costs  thereby.  The  bill  prayed, 
{hat  an  account  might  be  taken  o^what  was  due  on  the  security,  and 
that  the  Defendants  might  be  decreed  to  pay  the  same  or  be  fore- 
closed, and  for  general  relief. 

The  Defendants,  W.  Barder$y  T.  Carmanj  and  J.  WU,  demu^ 
red  fer  want  of  equity. 


Mr.  CHrdteitam  and  Mr.  HetheringUm,  in  support  of  the  de- 
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morrer,  siud  that  there  was  nothing  in  the  instnunents,  under  which 
the  charge  was  created,  to  entitle  the  Plsdntifi  to  a  decree  of  fore- 
closure as  the  alternative  of  payment.  The  mode  of  recovering 
payment  was  expressed  in  the  contract,  and  the  case  had 
[  *535  ]  no  ^resemblance  to  that  out  of  which  the  title  to  fore- 
closure arises. 

Mr.  fViUoockj  for  the  Plaintiffs . 

The  charge  in  question  is  a  mortgage  in  a  form  which  is  not  un- 
common ;  and  there  is  no  reason  for  excluding  the  incidents  of  a 
mortgage,  of  which  foreclosure  is  one.  Every  mortgagee  is,  in  fact, 
a  trustee  in  equity  after  his  debt  is  paid.  The  construction  of  the 
contract  is  purely  technical,  which  would  distinguish  the  effect  of  a 
mortgage  in  the  present  form  from  that  of  a  mortgage  in  the  more 
common  form  of  an  absolute  conveyance,  without  an  express  decla. 
ration  of  trust  of  the  surplus.  There  is  substantially  no  difference 
in  the  two  cases.  At  all  events,  the  Plaintiffs  are  entitled  to  the  as- 
nstance  of  the  Court  in  carrying  into  effect  the  trust  for  sale ;  and 
the  demurrer,  therefore,  denying  their  title  to  any  relief,  cannot  be 
sustained. 

Mr.   OtrdU^tonej  in  reply. 

A  sale  is  not  prayed  by  the  bill,  nor  it  it  pointed  at,  so  as  to  be 
brought  within  the  prayer  for  general  relief.  The  aid  of  the  Court 
moreover  is  not  necessary  in  order  that  the  Plainttflb  might  sell. 

The  cases  mentioned  were  Polk  v.  Lard  OUnton  (a),  and  Teulan 
v.  OurtU  (4). 


Yice-Chakobllor  ; — 

The  only  question  is, — what  are  the  terms  of  the  contract  ?    They 
are,  simply,  that  a  certain  sum  of  money  and  interest  shall  be  a 

(a)  19  Yes.  48.  (6)  1  Yoiiiis«,  610. 
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charge  on  the  estate,  and  if  the  same  be  not  paid  at  a  particular 
time,  the  party  entitled  to  the  money  shall  have  power  to  sell  the 
estate.  There  is  no  right  of  foreclosure  arising  oat 
of  sach  a  contract.  *Where  a  charge  is  created  by  mort-  [  *586  ] 
gage,  the  condition  of  which  is,  that  if  the  money  be  not 
paid  at  a  certain  day,  the  estate  of  the  mortgagee  shall  be  absolate 
at  law,  this  Court  says  that  the  failure  in  payment  at  the  day  shall 
not  work  a  forfeiture,  not^thstanding  the  express  words  of  the  con- 
tract ;  and  upon  the  bill  of  the  mortgagee,  a  further  time  for  pay- 
ment is  appointed :  if  the  money  be  not  then  paid,  the  Court  refuses 
again  to  interfere,  and  leaves  the  parties  to  their  legal  rights.  The 
frame  of  the  instruments  under  which  the  parties  claim,  in  this  case, 
do  not  bring  them  in  any  respect  within  the  prmciple  that  the  de- 
cree of  foreclosure  proceeds  upon. 

The  form  of  the  security  points  out  the  manner  in  which  the  trust 
is  to  be  worked  out,  and  payment  obtained.  Notice  requiring  pay- 
ment is  to  be  given  in  a  particular  manner,  and  after  a  certun  time, 
if  payment  is  not  made,  the  trustee  may  sell  the  estate.  I  think 
the  trustee  is  entided  to  the  aid  of  the  Court  in  carrying  into  effect 
the  sale ;  but  if  that  ud  should  be  sought  unnecessarily,  the  proprie- 
ty of  the  suit  may  be  considered  hereafter  in  disposing  of  the  costs. 
1£  the  bill  distitctiy  averred  that  the  Plaintifi  had  given  the  notice 
in  due  form,  and  thus  taken  the  steps  required  in  order  to  enable 
them  to  sell,  the  demurrer,  extending  to  all  relief,  might  be  over- 
ruled ;  but  I  should  certainly  overrule  it  without  costs,  for  the  bill 
obviously  pointed  the  attention  of  the  Defendants  to  relief  by  way  of 
foreclosure  only.  The  bill  does  not,  however,  distincdy  shew  that 
the  Plaintifls  have  pursued  their  remedy  modo  et  forma  by  giving 
the  proper  notice,  and  that  they  are  in  a  condition  to  effect  a  sale ; 
but  on  this  point  I  think  the  Phuntiflb  should  have  leave  to  amend 

w  biU. 


Th«  Plaiiitiffi  consented  that  the  demurer  ihonld  be  allowed,  without  ooeti,  thej 
hvfing  liberty  to  amend  tiliehai  hj  statiog  the  doe  aerrloe  of  the  propernoticei 
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[  •SST  ]  'Adams  v.  Adams. 

184S :  May  27,  28. 

A  derise  and  bequest  of  reel  and  penonal  estate  npon  trast  fbr  the  childrenof  the 
testator,  subject  te  the  dower  and  thirds  at  oomnoa  law  of  his  wife,  followed  hj 
a  direction  to  apply  the  rents,  issaes»  and  profits,  after  dedocting  the  dower  and 
thirds  of  his  wife,  to  the  maintenance  of  the  children,  is  not,  by  implication,  a  gift 
of  any  interest  in  the  estate  to  the  wife. 

E.  B.  Adams,  by  his  will,  dated  io  1826,  directed  that  all  his  just 
debts,  faneral  and  testamentaiy  expenses,  sho«ld  be  fnllj  paid  and 
satisfied,  and,  from  and  after  payment  and  satisfiuHion  of  the  same, 
gave,  de?ised,  and  beqaeathed  all  and  every  his  (the  testator's)  free- 
hold and  copyhold  manors,  messuages,  lands,  tenements,  and  here- 
ditaments, situate  in  the  county  of  Suffolk,  or  elsewhere,  in  the 
kingdom  of  England,  and  all  and  every  other  his  the  said  testator's 
real  and  personal  estate  whatsoever  and  wheresoever,  of  what  nature 
and  kind  soever,  of  which  he  might  die  seised  or  possessed  of  or 
interested  in  or  entitled  to  in  any  manner  at  the  time  of  his  death, 
unto  trustees  and  the  survivor  of  them,  and  the  heirs,  ezeevitors, 
administrators,  and  assigns  of  such  survivor  respeotitely,  aceordiag 
to  the  nature  of  the  testator's  estate  therein,  upon  trust  (but  subjeot 
Bevertheless  to  the  dower  and  ttdrds  at  common  law  of  the  said  tes- 
tator's wife,  Jane  Adanu^  in  and  out  of  his  real  estates,  and  as  to 
such  of  his  real  estates  subject  to  the  payment  of,  and  chargeable 
with,  all  prindpal  sums  of  money,  and  the  interest  liiereon  arising, 
which  he  had  already  charged,  or  should  at  any  time  thereafter 
charge,  by  mortgage  or  otherwise)  to  receive  the  rents,  issues,  and 
profits  thereof,  and  to  pay  the  same  or  the  overplus  thereof,  after 
deducting  the  dower  or  Airds  of  his  said  wife,  Jane  Adamsy  therein, 
and  such  interest  as  might  be  due  and  payable  for  the  sums  of  mon- 
ey, with  wUch  the  sud  real  estates  might  be  charged  at  his  decease, 

towards  the  mamtenance,  education,  and  brining  up  of 
[  *638  ]    all  and  every  soeh  children  *as  be  wigbt  have  al  the 

time  of  his  decease,  until  the  youngest  of  such  children 
should  attain  twenty-one,  in  equal  shares,  and  then  upon  trust  to  sell 
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the  said  real  estateb^  and  divide  the  monies  to  arise  theteby  ainongst 
saoh  children.  The  testator  appointed  the  said  Jane  AdamSy  his- 
wife,  executrix,  and  died,  leaving  her,  and  the  Plaintiffs,  his  children,* 
sarviving.  The  bill  was  filed  against  the  widow,  the  tnistees,  and 
heirat-law  to  establish  the  will,  and  carry  into  effect  the  trusts*  The 
widow  afterwards  married  the  Defendant,  Rolme^^-  against  wh(»na^ 
supplemental  bill  was  filed. 

By  the  decree  made  in  August,  1839,  the  will  was  establidied, 
and  the  usual  accounts  of  the  personal  estate,  and  inquiries  concern- 
ing the  children  of  the  testator  were  directed.  And  the  Master 
was  directed  t3  inquire  whether  the  Defendant,  Jane  AdarM^  the 
widow  of  the  testator,  was  legally  entitled  to  dower  out  of  any  and 
which  of  the  estates  whereof  tho  testator  died  seised ;  butsuchin- 
quiry  was  not  to  prejudice  the  question  of  election. 

The  Master,  by  his  report,  found  that  S.  Burman^  being  seised 
of  an  estate  of  inheritance  in  fee-simple  of  and  in  an  estate  situate 
in  the  parish  of  Bares  and  Weston  in  Suffolk,  by  his  iriU,  dated  the 
26th  of  February,  1801,  devised  the  same  unto  T.  Ingram^  J.  War* 
ner^  B.  jicbms,  and  E.  AdcnM^  and  their  heirs,  to  the  use'  of  J. 
Warner  for  life,  with  remamder  to  the  use  of  trustees  during  the 
life  of  J.  TFomer,  to  preserve  contbgent  remainders ;  remi&ider  to 
the  first  and  other  sons  of  J.  Warner  in  tail  male ;  remainder  to 
the  use  of  B.  Adam%  for  life,  with  remainder  to  the  use  of  trustees 
to  preserve  contingent  remainders  ;  remainder  to  the  first 
and  other  sons  of  B,  Adam$  in  tail  male ;  and  he  *foand  [  *539  ]' 
that  the  testator  U.  Burman  died  some  time  in  the  year 
1803,  without  revoking  his  will ;  and  that  B.  Adami  and  the  tes. 
tator,  JE.  B.  Adam%y  the  first  and  eldest  son  of  the  said  B.  AdamSj 
before  the  death  of  the  said  J,  Warner j  the  preceding  tenant  for 
life,  by  indentures  of  lease  and  release,  dated  the  1st  and  2nd  days  of 
October,  1818,  and,  by  a  fine  sur  conusance  de  droit  come  ceo  kc.j 
mortgaged  their  expectancies  in  the'  said  estate  and  pf^mises  in 
Suffolk  to  C  M.  Wenttoarthj  for  securing  the  payment  of  a  sum  of 
1,750Z.,  md  interest  at  51  per  cent. ;  and  he  found  tba^  jB.  Admm 
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died  in  December,  1821,  leaving  the  testator  S.  B.  Adams jhvs  first 
and  eldest  son,  surviving ;  and  that  J.  Warner  died  id  Jul;,  1823, 
without  issue,  and  thereupon  the  said  testator  U.  B.  Adams  became 
entitled  as  tenant  in  tail  male  to  the  said  estates ;  and  he  found  that 
the  testator,  E.  B.  Adams,  was  married  to  the  Defendant  Jane 
Holmes,  late  J,  Adams,  tho  10th  of  Augupt,  1820,  and  that  he  died 
on  the  26th  of  March,  1883,  leaving  the  Defendant  Jane  Holmes^ 
his  widow,  him  surviving ;  and,  upon  due  consideration  of  the  factg 
aforesaid,  he  was  of  opinion,  that  the  said  Defendant  Jane  HolmeSj 
the  Tt'idow  of  the  testator  JE.  B,  Adams,  was  not  legally  entitled  to 
dower  out  of  the  estates  so  devised  as  aforesaid,  or  any  part  thereof. 
The  cause  came  on  for  further  directions. 

Mr.  Sharpe  and  Mr.  Jemmett,  for  the  Plaintiffs,  said,  that  there 
was  no  gift  by  implication  to  the  widow.  The  estate  was  disposed 
of  by  the  will,  subject  only  to  such  charges  as  it  might  be  chargea- 
ble with ;  and  the  title  of  the  widow  to  her  dower  depended  on  the 

question  of  whether  it  was  liable  to  that  claim  or  not  in- 
[  'SIO  ]     dependently  'of  the  will :   Wright  v.  Wyvell  (a) ;  Bask- 

wood  V.  Peyton  (5}  ;  Bavis  v.  Bavis  (c)  ;  Jarman  on 
Wills  (d)  ;  Bird  v.  Eunsdon  («)  ;  Crowder  v.  Clowes,  (jg) 

Mr.  Bird,  for  the  heiratrlaw,  mentioned  IHJley  v.  IHUey  (A). 

Mr.  Oirdlestone  and  Mr.  Sandys,  for  the  widow  of  the  testator, 
and  her  husband,  contended  that  the  words  of  the  will  amounted  to 
a  gift  by'implication  to  the  widow.     They  cited  TiUey  v.  Collyer  (t). 


Vicb-Chancellor  : — 

I  certainly  think  that  this  is  a  hard  case  upon  the  widow ;  but, 
whatever  my  opinion  in  that  respect  may  be,  I  cannot  make  a  provi- 

(a)  2  Vent  56.  (6)  18  Ves.  27.  (c)  1  E.  &  MyL  645. 

(d)  Vol.  1,  p.  400.  (e)  2  Swans.  842.  (g)  2  Vcf.  jun.  449. 

(A)  Citod  by  Lord  Eldon,  in  Ikuhwood  t.  Pe^/ton,  IS  Vet.  43. 
(0  S  Kfib.  689.  A 


OASES  m  OHANCERT.  641 


1842. — Adams  t.  Adams. 


8100  for  her,  which  the  testator  has  not  directed.  The  question  in 
all  these  cases  is,  whether  the  testator  has  actually  made  any  gift ; 
and  the  gift,  if  there  be  any,  must  be  found  either  in  express  words 
or  by  implication.  Where  a  testator,  in  one  part  of  his  will,  has 
recited  that  he  had  given  a  legacy  to  a  certain  person,  but  it  has  not 
appeared  that  any  such  legacy  was  given,  the  Court  has  taken  the 
recital  as  conclusive  evidence  of  an  intention  to  give  by  the  will,  and, 
fastening  upon  it,  has  given  to  the  erroneous  recital  the  effect  of  an 
actual  gift.  Where,  however,  the  testator  says  that  only  which 
amounts  to  a  declaration,  that  he  supposes  that  a  party  who  is  refer- 
red to  has  an  interest  independent  of  the  will, — ^such  a 
^recital  is  no  evidence  of  an  intention  to  give  by  the  will,  [  *541  ] 
and  cannot  be  treated  as  a  gift  by  implication.  The 
distinction  between  the  two  oases  is  marked  and  obvious.  In  the 
former,  the  erroneous  recital  is  evidence  of  an  intention  to  give  by 
the  will,  inadvertently  not  expressed.  In  the  latter,  as  it  is  express- 
ed by  Mr.  Jarman  (a),  ^^  such  recitals  do  not  in  general  amount  to 
a  devise ;  for,  as  the  testator  evideptly  conceives  that  the  person 
referred  to  possesses  a  title  independently  of  his  own,  he  does  not 
intend  to  make  an  actual  disposition  in  favour  of  such  person."  I 
eannot  distinguish  the  case  before  me,  in  principle,  from  those  I  have 
referred  to. 

The  probability  in  this  case  no  doubt  is,  that  the  testator  intended 
his  widow  should  have  a  provision ;  but  there  is  nothing  upon  the 
will,  though  aided  in  construction  by  the  fact,  that  the  widow  was 
not  entitled  to  dower  out  of  any  lands,  which  can  enable  the  Court 
to  give  effect  to  such  an  intention,  if  it  really  existed.  A  devise  of 
property,  subject  to  a  certain  debt  or  charge  which  the  testator 
thought  that  a  stranger  had  upon  it,  where  in  fact  there  was  no  such 
debt  or  charge  upon  the  estate,  would  afford  no  necessary  implication 
that  the  testator  intended  a  gift  to  a  stranger  of  the  amount  of  the 
assumed  debt.  In  this  case,  the  devise  is,  after  deducting  the  dower 
or  thirds  of  his  wife  at  common  law ;  but  I  cannot,  from  the  relation- 
ship of  the  parties  only,  give  effect  to  a  supposed  intention,  of  which 


(a)  Jan&aaoa  Wais,  VdL  L,  p.  46a 
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I  eonld  DOt  even  infer  the  existence,  as  between  strangers ;  and  there 
is  nothing  else  to  distinguish  the  two  cases. 
It  occnrred  to  me,  for  a  moment,  that  the  inquiries  which  the 
Court  had  directed  as  to  the  widow's  right  of  dower,  and 
.[  *542  ]     the  answer  to  those  inquiries, — that  the  *widow  was  not 
legally  entitled  to  any  dower, — might  justify  me  in  giving 
.  the  will  a  different  interpretation.    But  I  am  satisfied  I  cannot  do 
i60.    The  object  of  the  reference  was  to  enable  the  Court  to  give  the 
widow  what,  if  any  thing,  she^ight  be  entitled  to  as  dower  at  com- 
mon law.    At  least,  the  decree  is  satisfied  by  so  interpreting  it, 
without  supposing  the  Court  to  have  intended  that,  if  the  widow  was 
entitled  to  no  dower,  the  Court  would  give  her  a  portion  of  the  rents 
equal  in  amount  to  what  dower  would  have  given  her  out  of  the  whole 
.estate.     Such  an  intention  in  the  mind  of  the  Court,  if  it  existed, 
could  not,  in  my  opinion,  have  been  effectuated  consistently  with  any 
principle  of  law.    First,  it  supposes  an  implied  gift,  of  which,  for 
the  xeasons  already  stated,  I  think  there  is  no  evidence.     Secondly, 
1  it  supposes  the  Court  may  create  a  subject,  which  has  no  existence 
'for  the  purpose  of  satisfying  a  defective  gift.    This  it  cannot  do. 
*  Where  a  testator  uses  words  which  do  not  accurately  apply  to  any 
essting  subject,  bat  do  with  sufficient  certainty  identify  a  given  sub- 
ject, the  Court  may  apply  the  inaccurate  words  of  the  will  to  the 
oanbjeet  so  identified  by  them ;  bat  it  cannot  call  a  subject  into  exist- 
ence for  ihe  purpose  of  making  the  will  operative.    In  this  case,  the 
'WillrJnast  be  inoperative,  unless  the  Court  creates  a  rent-charge  equal 
1  to  the  amount  of  the  widow's  dower  at  common  law.    The  wosds 
•'^  after  deductbg"  can  have  no  operation;  for  the  deduction  .is  to 
be  of  that  which  does  not  exist. 

It  is  stated,  that  the  children  are  nearly  of  an  age,  at  which  it 
.win  be. in  their  power  voluntarily  to  supply  that  provirion  for  the 
.  widow  Qut  of  the  estate,  which  the  testator  may  be  reasonably  pie- 
liumed  to  have  intended.  It  will  be  for  them  to  determine  what 
.,tbey  will  dokiin  such  a.case ;  but  I  cannot  oonstrue  the  will  as  giving 
i^  ihe  widow*  any  interest  in  the  estate. 
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•Hawkins  v.  Hawkins.  [  •548  ] 

1842:  Jane  22,  23. 

The  Court  will  neither  decide  a  question  between  a  cIam  of  persons  and  a  party 
claiming  adversely  to  that  class,  nor  decree  the  distribution  of  a  fund  amongst  a 
class  of  persons, — without  evideoce  that  all  the  members  of  such  class  are  parties 
to  the  proceeding. 

Whether,  in  the  case  of  a  claim  made  adversely  to  a  class  of  persons,  the  mode  of 
proving  that  all  the  members  of  the  class  are  parties,  is  necessarily  by  inquiry  be- 
fore the  Master— (2*MEr«. 

The  object  of  the  suit  was  to  carry  into  effect  the  trusts  of  the 
will  of  a  testator,  who  died  in  1819,  and  to  determine  who  were  the 
parties  entitled  to  an  accumulated  fund,  forming  part  of  the  re- 
ffiduary  bequest  in  the  same  will.  The  Plaintiff  was  the  trustee. 
Two  classes  of  persons  were  principally  interested  in  the  question — 
first,  the  children  of  the  Plaintiff;  and,  secondly,  his  grandchildren. 
The  Plaintiff  stated,  by  his  bill,  that  all  his  children,  and  his  grand- 
children, were  Defendants  to  the  bill,  and  all  the  Defendants, 
among  whom  was  the  father  of  the  grandchildren,  admitted  that  all 
the  children  and  grandchildren  were  parties. 

At  the  hearing  of  the  cause,  it  did  not  appear  that  there  was  any 
report  of  the  state  of  the  family,  shewing  that  all  parties  mterested 
in  the  question  were  before  the  Court. 


Mr.  Molt  J  for  the  PkOntiff. 

The  statements  and  admissions  of  all  the  parties  in  the  cause  ex- 
clude all  doubt  that  children  and  grandchildren  of  the  Plaintiff, 
comprehending  both  classes  of  claimants,  are  parties  to  the  suit. 
The  interests  of  each  class  are,  therefore,  substantially  represented 
for  the  purposes  of  the  argument.  The  Court  will  also  take  the 
statements  of  the  parents  of  each  class  of  claimants,  that  all  their 
jrespective  children  are  present,  as  evidence  of  that  fact,  at  least 
for  the  purpose  of  determining  the  construction  of  the  p&y  in  which 
ibey  are  supposed  to  be  interested,  although  the  Court  migjht  re- 
quire more  satisfactory  proof  of  the    fitct  before    distributing 
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[  *544  ]     *the  fand  among  such  of  them  as  should  be  found  enti- 
tled to  it.    The  Master  of  the  Bolls  had  recently  acted 
upon  that  distinction  in  a  case  of  Arthur  v.  JBughes.    He  cited 
also  Caldecott  v.  Caldecott  (a). 

Mr.  Sharpe,  Mr.  Teed^  Mr.  Bomillyj  and  Mr.  CrcAg^  appeared 
for  other  parties. 


The  Yice-Chancbllor  said  it  was  impossible  there  could  be  such 
a  rule  of  practice  as  that  which  was  suggested ;  for  it  was  equiva- 
lent to  sajing  that  the  Court  would,  if  it  decided  against  the  in- 
terest of  a  class  of  persons,  distribute  the  whole  fund  in  dispute, 
without  ever  inquiring  whether  the  persons  composing  the  excluded 
class  were  present  to  protect  their  own  interests ;  whilst,  on  the 
other  hand,  if  the  Court  came  to  a  decision  in  favour  of  that  class 
it  would  refuse  to  distribute  an;  part  of  the  fund  until  after  inquiry 
of  whom  the  class  was  composed.  Lord  Cottenham  had  invaria- 
ably  followed  a  different  principle  (5). 


Vice-Chancellor  : — 

I  have  taken  occasion  to  mention  to  the  Master  of  (he  Rolls  the 
point  which  has  been  pressed  in  this  case  ;  and  I  am  informed  that 
no  new  rule  of  practice  on  this  subject  has  been  either  laid  down  or 
adopted  by  him,  although,  in  one  case,  under  peculiar  circumstances, 
in  which  his  Lordship  thought  he  might  safely  do  it,  he  decided  a 
question  between  a  class  of  persons,  and  a  party  claiming  against 

them,  without  previous  inquiry  before  the  Master  whether 
[  *545  ]     the  class  was  fully  before  him.    The  *  Master  of  the  BoUs^ 

in  that  case,  acted  upon  the  authority  of  tho  reported 
case  of  Caldecott  v.  Caldecott  (c).  The  practice  of  Lord  Cottcn* 
ham  was  directly  the  reverse  of  that  which  he  is  represented  as 
having  sanctioned  in  that  case ;  and,  indeed,  a  contrary  rule  is  ez- 


(a)  1  Cr.  &Pk.  ISS.  (6)  See  Z>afiM{T.  DmU^,  11  Sim.  177. 

(c)  1  Gr.  &  Fh.  isa. 
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pressed  by  the  same  learned  Judge  in  Shuttleworth  v.  Howarth  (a). 
I  have  caused  reference  to  be  made  to  the  minute-book  of  the 
registrar  with  respect  to  Caldecott  v.  Caldecott ;  and  the  note  made 
hj  the  registrar  docs  not  correspond  with  the  report  (i).  It  appears 
to  have  been  stated^  at  the  bearing,  that  all  the  parties  who  claimed 
to  be  interested  were  in  truth  before  the  Court ;  and  the  attention 
of  Lord  Cottenham  might  not  have  been  attracted  to  the  circum- 
stance^  that  the  presence  of  the  next  of  kin  was  not  shewn  by  evi- 
dence. From  my  own  recollection  of  the  case,  I  know  it  was  re- 
presented as  of  great  importance  to  tho  parties,  that  the  opinion  of 
the  Court  should  be  speedily  obtsdned, — the  departure  of  the  plain- 
tiff for  India  depending  upon  the  deci^on.  The  cause  was  certainly 
heard,  and  the  bill  dismissed  as  against  the  next  of  kin ;  but  I  am 
satisfied  that  the  report  does  not  accurately  represent  the  judgment 
of  the  Court  upon  this  point :  it  is  possible  that  tho  admismons  in 
that  case  might  have  been  treated  at  the  bar  as  evidence  that  the 
next  of  kin  were  parties ;  but  Lord  Cottenham  could  not  havo  said 
that  their  rights  might  be  adjudicated  upon  in  their  absence. 

^he  general  rule  of  this  Court  is,  that  all  persons  in-  [  *546  ] 
terested  in  the  subject  of  a  suit  must  be  parties,  except 
where  their  numbers  are  so  great  as  to  render  the  application  of  the 
rule  highly  inconvenient  or  impracticable.  And  therefore,  where 
the  interests  of  a  class,  as  of  the  children  or  next  of  kin  of  a  par- 
ticular person,  is  concerned,  the  whole  of  those  who  constitute  the 
class  must  be  parties,  and  the  Court  must  be  satisfied,  by  evidence 
of  some  kind,  that  they  are  so.  It  is  admitted,  that,  in  the  case  of 
the  distribution  of  a  fund,  all  the  parties  entitled  to  it  must  be  pre- 
sent ;  and  that,  at  least  as  a  general  rule,  the  mode  of  proving  that 

(a)  Id.  230. 

(c)  By  the  minnte>book  it  appeared,  that  CaldecaU  t.  Caldecott  came  on  for  hear- 
ing before  the  Lord  Oancdhr,  December  18th,  1840:  the  following  is  an  extrao- 
from  the  Registrar's  note  of  the  cause  on  that  day.  "  Lord  Chanedlor: — The  plain- 
tiffs may  amend  their  bUl  and  bring  all  the  proper  parties  before  the  Court,  &c." 
The  canse  came  on  again  Pebmary  6th,  1841,  when  the  Begistrar  notices,  that  Mr. 
J.  Parker  with  Mr.  Bichard»,  for  the  Plaintiffs,  stated—"  All  parties  who  claim  as 
next  of  kin  are  now  before  the  Court"  The  cause  was  beard  and  the  decree  mad« 
Febmary  6th,  1841. 
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they  are  present,  is  bj  inqoiry  before  the  Master.  Whether  the 
same  mode  of  proof  is  invariably  required  when  the  question  is  be- 
tween the  class,  and  one  claiming  adversely  to  the  class,  I  am  not 
called  upon  now  to  decide.  It  is  sufficient,  for  the  present  case,  to 
say  that  some  proof  of  the  fact,  that  the  parties  interested  are  be- 
fore the  Court,  is  necessary. 

In  respect  of  the  practical  necessity  of  the  rule,  I  cannot  see 
that  there  is  any  difference  between  a  case  calling  for  a  declaration 
of  right  to  a  fund, — ^which  is  not  made  unless  it  is  to  have  some 
effect,  or  the  distribution  of  a  fund,  which  is  sought  to  be  made  ad- 
versely to  a  class, — and  the  case  of  members  of  that  class  seeking 
distribution  amongst  themselves.  A  reason  that  the  Court  requires 
more  than  the'mere  statement  of  the  parties  themselves,  that  all  the 
members  of  the  class  are  before  the  Court,  is,  that,  if  that  state- 
ment were  deemed  sufficient,  a  fraudulent  agreement  might  be  made 
between  some  parties  to  the  exclusion  or  injury  of  others. 


Inquiries  of  the  persons  who  composed  the  several  classes  in- 
terested, were  directed. 


[  647  ]  Roberts  v.  Marchant. 

April:  April  S2,  21. 

The  heir-aMaw  of  tlie  Tender  of  real  estate  ia  a  neceisary  party  to  a  suit  bj  the 
administrator  of  the  vendor  against  the  purchaser  for  specific  paifonnance  of  the 
contract 

Ths  administrator  of  a  vendor,  who  had  *died  intestate,  filed  his  bill 
agamst  the  purchaser  for  a  specific  performance  of  a  contract  for 
the  sale  of  land.  The  contract  of  sale  contained  a  provisio,  that  if 
the  purchase  was  not  completed  by  a  given  day,  unless  the  same 
was  delayed  owing  to  a  bona  fide  objection  to  the  title,  the  vendor, 
her  heirs  and  assigns,  should  be  at  liberty  to  rescmd  the  agreemenk 
The  legal  estate  of  the  property  contracted  to  be  sold  waa^  iii  tf^tms^ 
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tee  for  the  vendor.  The  {purchaser)  by  his  answer,  objected  that 
the  heir-at-law  of  the  vendor  was  a  necessary  party.  The  cause 
was  set  down,  upon  the  petition  of  the  Plaintiff,  under  the  Order 
XXXiX,  of  August,  1841,  on  the  objection  for  want  of  parties. 

Mr.  Tripp^  for  the  Defendant. 

. 
The  heir  is  entitled  to  know  whether  there  is  a  valid  contract  for 
sale,  whereby  his  title  is  excluded.  Under  certain  circumstances, 
moreover,  the  heir,  in  the  present  case,  would  be  entitled  to  rescind 
the  contract ;  and  as  no  decree  made  in  the  absence  of  the  heir 
would  bind  him,  the  purchaser  might  be  ordered  to  take  the  estate 
in  one  suit,  and  have  the  sale  rescinded  in  another.  On  the  doctrine 
of  mutuality  (a),  inasmuch  as  the  purchaser  couM  not  have  filed  his 
bill  without  making  the  heir  a  party,  it  is  reasonable  that  he  should 
be  a  party  to  a  suit  against  the  purchaser  :  Skadfarth  v.  Temple(h). 

Mr.  Wakefield  and  Mr.  Bogerej  for  the  Plaintiff. 

The  Defendant  does  not  dispute  the  validity  of  the  *con-  [  *548  ] 
tract,  and  therefore  the  objection  which  rests  on  the  sug- 
gestion that  the  heir  might  rescind  it,  has  no  foundation  on  any  fact 
alleged  or  existing  in  the  cause.  It  is  apparent,  from  the  facts 
which  are  stated,  that  the  circumstances  did  not  occur  which 
would  have  given  the  heir  the  right  of  rescinding  the  contract. 
The  heir  cannot  have  any  benefit  of  the  contract :  he  is  a  stranger 
to  it,  and  the  purchase-money  goes  to  the  administrator.  The  heir, 
in  this  case,  has  not  even  the  legal  estate,  for  the  vendor  died  en- 
titled to  an  equitable  interest  only,  which  was  the  subject  of  tl^e 
present  contract :  Harrie  v.  IngUdew  (<?)  ;  Humphreys  v.  Soir 
lU  (d)  ;  Tasker  v.  Small  (e)  ;  1  Sugd.  Vevd.  f  Pur.  p.  86&, 
870,  ed.  9. 

(a)  See  obeerrations  on  the  matulily  of  otfntncts,  oate,  p.  34. 
(6)  10  Sim.  1S4.  (c)  S  P.  Wnu.  41  {d)  Jao.  7;9. 

(f )  8  MyL  &  Cr.  US. 

Vol.  I.  61 
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Vicb-Chancbllor  ; — 

♦ 

The  purchaser,  when  he  is  sued  for  the  specific  performance  of 
his  contract,  is  entitled  to  have  the  question  of  the  validity  of  that 
contract  decided  (if  it  is  to  be  decided)  in  the  presence  of  the 
yendor,  or,  if  the  vendor  should  be  dead,  in  the  presence  of  all  the 
parties  who  represent  him :  he  is  entitled  after  the  ^i^ath  of  the 
vendor,  to  the  same  benefit  from  the  suit,  by  obtaining  a  decree  con- 
clusive on  the  question,  as  he  would  have  had  if  the  vendor  were 
living.  If  the  vendor  had  devised  the  estate  contracted  to  be  sold, 
it  is  plam  that  the  suit  could  not  have  been  brought  without  making 
the  devisee  a  party  (a).  If  the  estate,  instead  of  being  devised, 
has  been  allowed  to  descend,  it  is  equally  necessary  that  the  heir 
should  be  a  party.  The  circumstance  that  the  legal  estate  was  out- 
standing in  another  person  makes  no  difference  ;  it  has  ne- 
[  *649  3  ver  been  the  practice  for  the  Court  *in  the  first  instance,  to 
investigate  the  title,  for  the  purpose  of  shewing  that  the 
legal  estate  is  not  in  the  heir,  as  a  ground  for  proceeding  with  the 
suit  in  his  absence.  I  do  not  mean  to  decide  that  the  Court  cannot 
in  any  case  have  regard  to  the  state  of  a  title  as  shewn  upon  the 
pleadings.  But  I  think  the  Defendant's  objection  in  this  case  is 
well  taken. 

The  objection  must  be  allowed. 


Langton  v.  Horton. 

iHs  ■  Jm»c  6,  7, 8,  e. 

▲  deed  of  assignment  by  way  of  mortgage  of  a  ship  together  with  her  tackle,  nd 

.  appurtenances,  and  iJl  oil,  bead  matter,  and  other  cargo,  which  might  be  canght 
or  brought  home  in.  such  ship,  is,  as  against  the  assignor,  a  valid  assignment  in 
equity  as  weU  of  the  futur*  cargo  to  be  taken  during  the  particular  voyage,  as  of 
the  cargo  (if  any)  which  exited  at  the  time  of  the  assignment. 

The  ship  was  on  her  voyage  at  the  time  of  the  assignmeat ;  the  pwtlH  aeat  notice 
of  the  aaaigBment  to  the  master  of  the  ship,  and  the  mastw  deUwed  up  posses- 
sion  of  the  ship  and  cargo  to  the  mortgagees,  immediately  after  har  ratmni  from 

(a)  See  Calvert  on  Parties,  p.  S9S. 
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the  To/age  -.^HM^  that  the  equitable  title  of  the  mortg^agees  ^to  the  cargo  wai 
perfected,  and  could  not  be  defeated  by  a  judgment  creditor  of  the  assignor,  who 
afterwards  sued  out  a  writ  of  fi.  fa^  and  proceeded  to  take  the  ship  and  cargo  in 
execution. 

The  Defendant  ff .  Birnie^  being  the  owner  of  the  ship  Foxhound^ 
(of  which  the  Plaintifib  J.  B.  Langton  and  E.  Bicknell  were  mort 
gagees),  and,  being  also  the  owner  of  three  other  ships,  by  an  in- 
denture ot  the  13th  of  April,  1837,  assigned  the  four  ships  and 
their  several  cargoes  to  the  Plaintiffs  upon  trust  to  secure  the  re- 
payment of  certain  sums  of  money  then  due  to  them  from  Bimie^ 
together  with  all  further  advances,  not  exceeding  20,000Z.  in  the 
whole.  All  the  ships  were  employed  in  the  whale  fisheries  in  the 
South  Seas.  The  debt  due  on  the  first  mortgage  of  the  Foxhound 
was  paid  off  on  her  return  from  the  fisheries,  in  August,  1837 ; 
and,  at  the  recjuest  of  Birniey  the  Foxhound  was  then  released  from 
the  incumbrance  created  by  the  indenture  of  April,  1837,  which 
remained  a  charge  on  the  other  three  ships  exclusively ;  and  the 
Foxhound  was  sent  again  by  Bimie  to  the  South  Seas. 

*The  Plaintiffs  afterwards  agreed  with  Bimie  to  make  [  *550  ] 
him  further  advances  to  the  amount  of  5000Z.,  upon  the 
security  of  a  mortgage  of  the  Foxhound  and  her  cargo,  and  of  a 
further  charge  upon  the  other  ships  and  property  comprised  in  the 
security  for  the  20,000/.  In  pursuance  of  this  agreement,  and  in 
consideration  of  5000Z.  advanced  to  Bimie  by  the  Plaintiffs.  Bimiej 
by  indenture  of  the  2nd  of  March,  1838,  assigned  the  ship  Fox- 
hound f  then  on  her  voyage  to  the  South  Seas,  together  with  all  and 
mngular  the  masts,  bowsprits,  yards,  and  appurtenances  whatsoever 
to  the  said  ship  belonging ;  and  also  all  oil  and  head  matter,  and 
other  cargo  which  might  be  caught  or  brought  home  in  the  said  ship 
oil  and  from  her  then  present  voyage  ;  and  also  the  policies  of  in- 
Burance  therein  mentioned,  and  all  muniments,  writings,  and  papers 
relating  to  the  said  ship,  to  the  Plaintiffs,  upon  trust  for  securing  to 
them  the  said  sum  of  5000/.,  and  the  sums  secured  by  the  {ovmet 
mortgage :  the  indenture  contained  also  a  power  of  sale.  A  deed 
of  further  charge  of  the  same  date  was  mdorsed  upon  the  indenture 
of  the  13  th  of  April,  1837,  whereby  the  sud  advance  of  60001. 
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was  made  &  charge  apon  the  other  three  ships  nnd  their  cargoes. 
The  assignment  and  farther  charge  were  both  entered  on  the  da;  of 
their  date,  in  the  registry  of  ships  belonging  to  the  port  of  London, 
in  the  office  of  the  collector  of  customs  in  that  port.  The  indorse- 
ing  of  the  assignment  upon  the  certificate  of  registry  kept  on  board 
the  Foxhound  was  necessarily  deferred  until  her  return  from  the 
▼oysge,  and  was  made  on  the  15th  of  January,  1841.  Bimie  be- 
came insolvent,  and  ceased  to  make  any  payn^ents  on  account  of 
the  ship  after  June,  1838,  and  the  Plaintiff's  thenceforward  made 
the  requisite  disbursements.  In  or  about  July  1838,  information 
of  the  assignment  was  sent  to  the  master  of  the  ship,  by  letters 
from  Bimie  and  from  the  Plaintiffs,  acquainting  him  also  of  the 
arrangement  which  had  been  made  for  meeting  the  ex- 
[  •SSI  ]  penses  of  the  voyage.  These  *letter8  the  master  receiv- 
ed whilst  in  the  South  Seas,  several  months  after  their 
date ;  and  from  that  time  he  drew  upon  the  Plaintiffs  as  his  owners. 
The  proceeds  of  the  other  three  ships  and  cargoes  were,  ontheir 
return,  applied  in  discharge  of  the  incumbrances  upon  them 
but,  according  to  the  account  rendered  by  the  Plaintiffs,  left  a  large 
sum  still  owing  to  them,  upon  the  security  of  the  indenture  of  April 
1837,  which,  together  with  the  said  advance,  became  a  charge  upon 
the  Foxhound^  under  the  indenture  of  the  2nd  of  March,  1888. 

The  Foxhound  arrived  at  the  entrance  of  the  port  of  London  on 
the  7  th  of  January,  1841.  On  the  following  day  the  master  of  the 
ship  communicated  with  the  Plaintiffs,  and  was  shewn  the  deed  of 
assignment,  and  informed  by  one  M*  Ghtffie^  who  had  formerly  been 
the  clerk  of  Bimie^  and  now  acted  as  his  agent  (whether  with  au- 
thority or  not  was  disputed),  that  he  (the  master)  was  to  do  what 
the  Plaintiffi  directed,  and  that  he  was  fully  justified  in  giving  up 
the  ship  to  them.  The  master  then,  at  the  request  of  the  Plaintifi, 
directed  the  mate,  who  was  in  charge  of  the  ship,  to  receive  on  board 
a  ship-keeper,  who  accordingly  on  the  9th  of  January  went  on  board 
and  took  possession  of  the  Foxhound  on  behalf  of  the  Plaintiffs.  On 
the  12th  of  January  the  ship  was  brought  into  the  Commercial 
Docks. 

The  Defendant,  Benjamin   Bbrtan^  brought  his  action  against 
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Bimie  in  February  1840,  and  on  the  24th  of  June  recovered  jadg- 
ment  against  him  for  23722.  15«.  damages  and  costs.  A  writ  of 
fieri  facias  was  on  the  11th  of  January,  1841,  sued  out  on  the  judg- 
ment, and  lodged  with  the  sherifif  of  Surrey.  On  the  13th  of  Jan- 
uary, the  officer  of  the  sheriiT,  in  execution  of  the  writ,  took  posses- 
sion of  the  ship  and  cargo,  then  lying  in  the  Commercial  Docks. 

The  Plaintiffs  having  given  the  sheriff  notice  of  the  'as-  [  *552  ] 
signment,  the  sheriff  under  the  Interpleader  Acts,  1  &  2 
Will.  4,  c.  58,  and  1  &  2  Vict.  c.  45,  on  the  18th  of  January,  1841, 
summoned  the  Plaintiffs  and  the  Defendant  Horton  before  one  of 
the  judges  of  the  Queen's  Bench,  to  appear  and  state  the  nature 
and  particulars  of  their  respective  claims,  and  maintain  or  relinquish 
the  same,  and  abide  by  such  order  as  might  be  made  for  the  stay  of 
proceedings.  On  the  appearance  of  the  parties  to  this  summons, 
the  learned  Judge  ordered  an  issue  to  be  tried,  in  which  the  present 
Plaintiffs  were  to  be  plaintiffs,  and  Horton  defendant,  and  that  the 
sheriff  should  remain  in  possession  at  the  expense  of  the  Plaintiff}*, 
until  security  for  the  amount  of  the  levy  was  given. 

On  the  29th  of  January  the  Plaintiflb  filed  their  bill  against  Horton^ 
Birniej  and  the  sheriff,  praying  that  it  might  be  declared  that  the 
indenture  of  the  2nd  of  March,  1838,  operated  as  a  good  and  valid 
equitable  assignment  to  the  Plaintiffs  of  the  ship  Foxhound  and  the 
cargo  obtained  by  her  in  the  voyage  which  she  was  prosecuting  at 
the  date  thereof,  by  way  of  security  for  the  sums  .then  due  and  owing 
from  Bimie  to  the  Plaintiffi ;  and  that  it  might  also  be  declared 
that  the  Plaintiffii  were  entitled  to  the  full  benefit  of  their  said  secu- 
rity in  priority  to  the  rights  (if  any)  of  the  Defendant  Horton  as 
judgment  creditor :  and  for  an  injunction  to  restrain  the  levy,  and 
the  prosecution  of  the  order  under  the  Interpleader  Act ;  and  if  neo. 
essary  for  a  receiver  and  an  account. 

The  Plaintiffs  moved  for  the  injunction  ; — ^when  a  special  order 
was  made  for  the  payment  of  2500Z.  into  Court,  and  the  delivery  of 
the  ship  and  cargo  to  the  Plainti&, — they  keeping  an  account ;  and 
the  bill  was  dismissed  against  the  sheriff,  the  order  directing,  that 
the  fund  should  not  be  paid  out  of  Court  without  notice  to  him  (a). 

(a)  See  the  report  of  the  caae  on  the  motion,  3  BenT.  464. 
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*The  Defendant  Sbrton^  by  his  answer,  insisted  on  his 
[  *558  ]  right  as  an  execation  creditor  to  the. ship  and  cargo  in  pri- 
oritv  to  the  Plainti£b.  Evidence  was  gone  into  on  behalf 
of  each  party,  by  which,  and  by  the  pleadings,  the  facts  in  the  fore- 
going statement  appeared.  The  Defendant  Birnie  submitted  to  the 
claim  of  the  Plaintiffs,    ihe  cause  came  on  to  be  heard. 

Mr.  Sharpe  and  Mr.  BoU^  for  the  PluntiSs. 

The  asssgnment  of  a  chattel,  or  other  thing,  which  is  not  actually 
or  potentially  in  existence  at  the  time  of  the  assignment,  is  not  valid 
at  law :  Co.  LitU  (  Butler},  265.,  a.,  n.  1 ;  Bobinson  v.  if'  Bonr 
nell  (a).  But  an  assignment  of  that  which  is  the  fruit  of  an  under, 
taking  already  commenced,  or  of  a  thing  which,  in  the  ordmary 
course  of  events,  will  exist  at  a  future  time, — ^not  that  which  by 
mere  possibility  may  exist, — ^is  valid  in  equity :  Curtis  v.  Auber 
(6)  ;  In  re  Ship  Warre  (c)  ;  Douglas  v.  Russell  (d) ;  Metcalfe  v. 
Archbishop  of  York  (e)  ;  Gardner  v.  Lachlan  (/)  ;  WeUesletf  v- 
Wellesley  (^). 

The  Plaintiffs,  having  taken  an  assignment  to  which  the  Court 
would  give  effect  as  against  the  assignor,  have  omitted  no  act  which 
was  necessary  to  complete  their  title  as  against  other  parties,  and 
were  actually  in  possession  at  the  time  the  execution  creditor  at' 
tempted  to  acquire  a  title.    A  Court  of  equity,  therefore,  will 
not  permit  the  execution  to  interpose  and  defeat  the  equitable 
right. 
[  •654  ]     •They  cited,  also,  Leslie  v.  Chiihrie  (K)  ;  Bum  v.  Car- 
valho  (%)  ;    Carvalho  v.  Bum  (j)  ;  Kersudll  v.    Bishop 
(K);  and  Davenport  y.   Whitmare  (l)> 

Mr.  Hcdl,  for  the  Defendant,  Birnie. 

(a)  6'M.  &  S.  82a.  See  also  the  cases  cited  in  Meek  t.  EMeweUt  ante,  p.  46a, 
on  the  assignment  of  a  possibility  or  expectancy. 

(6)  IJ  &  W.  682.     (c)  S  Price,  269.         {d)  4  Sim.  524 ,  S.C.I  MyL  &  K,  489- 

(6)  6  Sim.  224;  S.  (7. 1  M.  &  Cr.  647.  (/)  6  Sim.  414;  iS.  C  s  Sim*  123;  and 
4  MyL  &  Cr.  129.     {g)  4  MyL  &  Cr.  580.    {h}  1  Bing.  N.  C.  710. 

(t)  7  Sim.  109.    ij)  4  B.  &  A.  382.         {k)  2  Cr.  k  Jer.  529. 

(I)  2  MyL  h  Cr.  177. 
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Mr.  Qirdle9tane  and  Mr.  JE.  R.  Adam»y  for  the  Defendant  Eor- 
ion. 

The  assignment  is  inoperative,  in  so  far  as  it  related  to  things 
which  were  not  in  being  at  the  time  it  was  made,  although  it  nSight 
have  the  effect  of  passing  so  much  of  the  cargo  as  was  then  in  exist- 
ence. It  is  admitted,  that,  to  this  extent,  the  assignment  is  inope* 
rative  at  law ;  and  the  cases  in  equity,  which  have  been  cited,  are 
cases  of  future  freight,  which  are  quite  distinct  in  principle  from  a 
cargo  which  wholly  remains  to  be  collected,  and  may  never  exist. 
When  a  voyage  with  goods  on  board  is  commenced,  freight,  although 
it  may  not  be  fully  earned,  yet  has  a  potential  existence.  Suppos- 
ing, however,  that  the  assignment  were  valid  as  against  Bimiej  if  no 
other  party  had  intervened,  yet  it  is  then  only  an  assignment  in 
equity,  and  would  require  to  be  perfected  by  a  lawful  delivery  of 
possession :  it  could  not  be  assisted  by  an  unlawful  taking  of  posses- 
sion :  but  the  possession  acquired  by  the  Plaintiffs  was  unlawful ; 
for  the  master  of  the  ship  committed  a  breach  ot.  duty  in  giving  up 
the  ship  and  cargo  to  any  other  person  than  his  employer  Bimie  ; 
and  the  authority  of  M*Guffie^  as  agent  of  Bimie^  is  not  proved. 
If  the  ship  and  cargo  had  been  delivered  to  JSimiV,  or  his  properly 
authorized  agent,  as  they  ought  to  have  been,  the  execution  creditor 
might  immediately  have  attached  the  property  in  the  hands 
of  their  debtor.  The  Court  will  not  permit  'the  Plaintiffs  [  "^SSS  ] 
to  ohtBin  an  advantage  by  the  irregular  and  unlawful  course 
of  proceeding  which  was  resorted  to  in  transferring  the  possesion. 

The  possession  bebg  removed  out  of  the  way,  the  assignment 
to  the  Plaintiffs,  which  is  only  valid  in  equity,  will  not  avaal  them 
against  the  right  of  a  creditor,  who,  by  execution,  acquires  a  legal 
interest  in  the  property,  the  subject  of  the  assignment.  The  equi- 
ties of  the  claimants,  in  such  a  case,  may  be  equal ;  but  the  legal 
title  gives  the  superior  right,  against  which  thb  Court  does  not  inter- 
fere. In  WMttPorth  v.  Q-angain  (a),  none  of  the  facts  consti- 
tuting the  title  of  the  plainti&  as  equitable  mortgagees  were  in  disr 
pute,  yet  Lord  CoUerJutm  sud,  that,  if  the  bill  had  been  firamed 

(a)  1  Or.  4  Ph.  316. 
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simplj  to  give*  effect  to  that  equitable  title  as  against  the  tenant  by 
elegit^  he  should  have  required  a  great  deal  more  to  satisfy  him  of 
the  validity  of  the  equity.  He  found  the  defendants  ^4n  possession 
of  a  legal  title  ^ving  them  a  right  against  all  persons  who  could  not 
make  out  an  equitable  case  (a) :"  and  it  must  be  inferred,  that 
Lord  CoUenham  referred  to  a  case  founded  upon  some  fraud,  or 
other  ground,  beyond  a  mere  equitable  assignment. 


Vicb-Chancellok  : — 

The  first  and  the  substantial  question  in  this  cause,  is,  whether 
the  future  cargo  of  the  Foxhound^ — that  which  was  the  future  cargo 
at  the  time  of  the  assignment, — ^passed,  either  at  law  or  in  equity, 
by  the  assignment  from  Bimie  to  the  Pluntifis.  I  lay  cut  of  view 
all  question  as  to  the  operation  of  the  instrument  at  law,  and  look  at 

the  case  only  as  a  question  in  equity. 
[  ^556  ]        *Is  it  true,  then,  that  a  subject  to  be  acquired  after 

the  date  of  a  contract  cannot,  in  equity,  be  claimed  by  a 
purchaser  for  value  under  that  contract  ?  It  is  impossible  to  doubt, 
for  some  purposes  at  least,  that,  by  contract,  an  interest  in  a  thing 
not  in  existence  at  the  time  of  the  contract  may,  in  equity,  become 
the  property  of  a  purchaser  for  value.  The  course  to  be  taken  by 
such  purchaser  to  perfect  his  titie,  I  do  not  now  advert  to  ;  but  cases 
recognising  the  general  proposition  are  of  common  occurrence.  A 
tenant,  for  example,  contracts  that  particular  things,  which  shall  be 
on  the  property  when  the  term  of  his  occupation  expires,  shall  be  the 
property  of  the  lessor  at  a  certain  price,  or  at  a  price  to  be  deter- 
mined in  a  certain  manner.  This,  in  fact,  is  a  contract  to  sell 
property  not  then  belonging  to  the  vendor,  and  a  court  of  equity 
will  enforce  such  contracts,  where  they  are  founded  on  valuable 
consideration,  and  justice  requires  that  the  contract  should  be  spe- 
cifically performed.  The  same  doctrine  is  applied  in  important 
cases  of  contracts  relating  to  mines,  where  the  lessee  has  agreed  to 
leave  engines  and  machinery  not  annexed  to  the  fireehold  which 

(a)  Id.  336. 
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shall  be  on  the  property  at  the  expiration  of  the  lease,  to  be  paid  for 
at  a  valuation.     The  contract  applies,  in  terms,  to  implements  \?hich 
shall  be  there  at  the  time  specified ;  and  here  neither  construction 
nor  decision  has  confined  it  to   those  articles  \rhich  were   on  the 
property  at  the  time' the  lease  was  granted.     But  it  is  not  necessary 
that  I  should  refer  to  such  cases  as  these ;  for  Lord  Eldon^  in  the 
case  of  the  ship    Warre  (a),  and  in    Curtis  v.   Auber  (6),  has 
decided  all  that  is  necessary  to  dispose  of  the  present  argument. 
Admitting  that  those  cases  are  not  specifically,  and  in  terms,  like 
the  principal  case,  they  are  not  of  the  less  authority  for  the  present 
purpose ;  for  they  remove  the  difficulty  which  has  been 
raised  in  argument,  and  Mecide  that  non-existing  pro-     [  •SST  ] 
perty  may  be  the  subject  of  valid  assignment.     I  will 
suppose  the   case  of  the  owner  of  a  ship,  which  is  going  out  in 
ballast,   proposing  to  borrow  of  another  party  a  sum  of  5000Z.  to 
pay  the  crew  and  furnish  an  outfit ;  and  agreeing  that,  in  considera. 
tion  of  the  loan,  the  homeward  cargo  should  be  consigned  to  the 
party  advancing  the  money.     It  cannot  reasonably  be  denied,  in 
the  face  of  the  authorities  I  have  just  referred  to,  that  a  court  of 
equity,  upon  a  contract  so  framed,  would  hold  that  the  party  ad- 
vancing the  money  was,  as  against  the  owner,  entitled  to  claim  the 
homeward  cargo.    And  if  a  party  may  contract  for  the  consignment 
of  a  homeward  cargo,  I  cannot  see  why  he  may  not  contract  with 
the  owner  of  a  ship  engaged  in  the  South  Sea  fisheries,  that  the 
fruit  of  the  voyage, — the  whales  taken,  or  the   oil  obtained, — shall 
be  in  his  security  for  the  amount  of  his  advances.    I  cannot,  with- 
oat 'going  in  opposition  to  many  authorities  which  have  been  cited, 
throw  any  doubt  upon  the  point,  that  Bimiej  the  contracting  party, 
would  be  bound  by  the  assignment  to  the  Plaintiffs. 

The  next  question  is,  whether  enough  has  been  done  to  perfect 
the  title  of  the  Plaintiffs  to  the  cargo. 

The  ship  was  at  sea  at  the  time  the  deed  of  assignment  was  made ; 
the  delivery  of  possession  of  the  cargo  itself  was  therefore,  at  that 
timey  impossible,  but  the  parties  adopted  another  mode  by  which  prop* 

(a)  8  Price,  169,  n.  (6)  1  J.  A  W.  6SS. 
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erty  in  existing  chattels  may  be  transferred  :  Irons  v.  SmaVpieee 
(a).  At  that  time  the  parties  could  do  nothing  more  in  this  country 
^ith  reference  to  the  cargo,  than  execute  an  instrument  purporting 

to  assign  such  interest  as  Bimie  had, — send  a  notice  of 
[  'SSS  ]     the  assignment  to  the  master  of  the  *8hip, — and  await  the 

arrival  of  the  ship  and  cargo.  This  was  the  course  tak- 
en ;  and  on  the  arrival  of  the  ship  at  the  port  of  London  the  Plain- 
tiffs immediately  demanded  possession.  Blake^  the  master,  who 
during  the  voyage  had  been  informed  of  the  transfer  of  the  property 
contracted  for,  was  satisfied  by  a  perusal  of  the  deed  that  Bimie 
had  transferred  his  interest,  and  took  on  himself  the  responsibility 
of  delivering  over  possession  of  the  ship  to  the  Plaintiffs.  If  Bimie 
had  been  present  and  had  authorized  this  delivery,  it  is  not  disputed 
that  it  would  have  given  the  Plaintiffs  .an  undoubted  right  against 
all  persons  whose  title  arose  subsequent  to  that  delivery.  But  it  is 
said,  that  liP  Quffie  and  the  parties  who  were  present  had  no  author- 
ity from  Bimie  to  deliver  possession  of  the  ship.  If  the  question 
depended  on  the  direct  authority  of  M}'  Guffie  to  deliver  the  posses- 
sion, there  is  probability  and  evidence  enough  of  that  fact,  at  least 
to  justify  me  in  directing  a  further  inquiry  with  regard  to  it.  As 
that  direct  authority,  however,  is  not  proved,  and  is  a  matter  in  dis- 
pute,' I  shall  lay  it  aside,  and  consider  the  case  on  the  supposition 
that  Jf  O-uffie  had  not  direct  authority  to  deliver  up  possession  of 
the  property.  I  suppose  then  only,  as  the  fact  is,  that  Bimie  had 
executed  a  deed  which,  as  between  himself  and  the  Plaintiffs,  had 
given  them  a  right  to  the  cargo,  had  placed  the  deed  in  their  posses- 
sion, and  absented  himself.  The  ship  arrived,  and  the  Plaintiffs  ap- 
plied to  the  agents  of  J5imi«,— his  agents  in  this  sense,— that  they 
were  in  possession  of  the  property,  and  held  the  ship  on  his  behalf: 
on  production  of  the  deed  which  transferred  the  property  to  them, 
the  Plamti&  applied  to  Blake  to  give  them  possession  of  the  ship 
and  cargo.  Blake  took  on  himself  the  responsibility  of  assuming 
that  the  deed  did  pass  the  property  of  Bimie  to  the  Plaintiflfs,  and 
gave  them  the  possession.    I  am  not  speaking  of  a  case  in  which 

(a)  a  B.  4  A.  561. 
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there  was  any  fraud  committed  or  any  wrong  done.  If 
Blake  had  acted  •erroneously,  he  might  have  made  him-  [  •659  ] 
self  responsible  to  Bimie  for  delivering  up  his  property 
to  persons  who  were  not  entitled  to  receive  it ;  but  I  am  clearly  of 
opinion  that  Blake  was  not  ill  advised  when  he  was  told  bo  might 
safely  deliver  up  the  property.  The  original  owner  had  bound  him- 
self to  give  possession  of  the  cargo  when  it  came,  and  a  court  of 
equity  would  have  compelled  him,  so  far  as  he  was  able,  to  perform 
that  contract.  The  ship  arrived,-— the  legal  or  original  own^r  was 
absent;  and,  on | the  faith  of  the  antecedent  and  still  existing  au* 
*  thority,  the  possession  was  given. 

Laying  out  of  the  case  for  the  present  any  right  which  the  judg- 
ment creditor  might  have,  it  is  impossible  to  say, — if  the  assign- 
ment can  be  good  between  Bimie  and  the  Plaintiffs, — that  enough 
has  not  been  done  to  perfect  their  equitable  title.  In  the  course  of 
the  argument  I  suggested  the  case  of  the  purchaser  of  an  estate, 
who  having  paid  his  purchase-money,  prevailed  on  the  occupying 
tenant  to  give  him  possession,  and  I  inquired  whether  equity,  affirm- 
ing the  validity  of  the  contract,  would  say  that  possession  was  un- 
lawful, or  would  permit  the  vendor,  who  had  received  the  money, 
to  turn  the  purchaser  out  of  possession.  This  question  may  be  tried 
by -that  test,  for  though  this  is  not  in  the  farm  of  a  purchaae,  it  is 
yet  a  transaction  in  respect  of  which  a  price  was  paid,  for  the  prico 
of  the  security  was  the  money  they  advanced.  It  appears  to  me 
that,  whether  M'  Guffie  acted  or  not  under  tho  direct  authority  of 
Bimie^  the  Plaintiffs  had,  on  the  9th  of  January,  perfected  their 
equitable  title  by  lawfully  clothing  it  with  the  possession  of  the  pro- 
perty. 

I  now  come  to  that  part  of  the  argument  in  which  the  superior 
right  of  the  judgment  creditor  has  been  insisted  upon. 

•The  general  rule  of  law  certainly  is,  that  a  judgment  [  •560  j 
creditor  can  take  in  execution  that  which  belongs  to  his 
debtor,  but  cannot  take  the  property  of  other  persons,  although  it  may 
be  in  the  possession  of  the  debtor  as  trustee.  I  do  not  understand  that 
it  was  argued  that  a  judgment  creditor  can  take  in  execution  pro- 
party  of  which  Ids  debtor  was  merely  tiie  trustee.    Aod  wben  this 
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Court  has  once  established  that  the  equitable  ownership  may  be  ia 
one  person,  and  the  legal  ownership  in  another,  the  Court  must  in- 
terpose where  it  is  necessary  to  protect  the  equitable  ownership, 
and  for  that  purpose  I  am  not  aware  that  the  Court  ever  refuses  its 
interposition.  I  may  refer  to  the  case  of  Ntwlands  v.  Paynter 
(ol)  as  one  of  the  latest  reported  instances  in  which  its  protection 
was  resorted  to,  and  in  which  Lord  Cottenham,  applying  the  princi- 
ple against  a  judgment  creditor  in  the  case  of  personal  chattels,  (the 
furniture  of  a  house),  in  the  most  distinct  terms  affirmed,  that  which 
cannot  indeed  be  doubted  is  the  law, — that  equitable  property  must 
be  protected.  The  cases  of  Lodge  v.  Lyaeley  (6),  and  Brace  v. 
The  Duchess  of  Marlborough  (c),  are  important  cases  upon  the  same 
subject.  And  when  it  is  once  decided,  that  property  ostensibly  be- 
longing to  a  debtor,  but  in  truth  held  by  him  in  trust  for  another,  is 
to  be  protected,  the  question  in  every  case  must  be,  whether  the 
equitable  interest  is  in  any  other  person  than  the  debtor.  In  deter- 
^ mining  this  question,  the  Court  may  often  have  to  decide  whether 
the  equitable  title  to  which  the  Court  is  called  upon  to  give  effect 
has  been  completed.  If  the  asserted  equitable  title  is  not  perfect- 
ed, the  earliest  claimant,  in  point  of  time,  may  be  postponed  to  a 
subsequent  claimant  whose  title  is  equitable  only, — a  question  which 
I  had  to  consider  in  Meux  v.  Bell  ((f) ;  and  if  the  equitable  title  of 

the  earlier  claimant  is  incomplete,  as  between  himself  and 
[  *561  ]    his  debtor,  the  *later  claim,  even  of  a  subsequent  judg* 

ment  creditor,  as  well  as  of  a  subsequent  equitable  pur- 
chaser, might  perhaps- in  some  cases  prevail. 

I  think  it  right,  however,  to  say,  that  I  dissent  from  the  construc- 
tion put,  at  the  bar,  upon  the  passage  attributed  to  Lord  Cottenham 
in  Whitworth  v.  0-augain  (a).  The  construction  which  in  this 
argument  it  has  been  insisted  that  the  passage  should  bear,  would 
strike  at  the  root  of  all  equitable  titles  whatever.  It  would  enable 
the  creditor  of  a  trustee  to  take  the  trust  property  in  execution. 
The  purchaser  of  an  estate  who  had  paid  his  purchase-money,  and 
entered  into  possession  under  a  defective  conveyance,  might  be  de- 

(a)  4  Myl.  &  Cr.  408,  (b)  4  Sim.  75.  (c)  a  P.  Wms.  49^. 

{d)  Ante,  p.  78.  (a)  1  Cr.  &  Ph.  888. 
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feated  by  a  judgment  creditor  of  the  vendor,  whose  judgment  was 
pDsterior  to  the  sale  :  Lodge  v.  Lynlty  (a),  I  think  that  in  VHiit' 
worthy.  Gou gain' Lc^ri  Cottcnhim  intended  only  that  which  his 
■words  literally  express,  that  he  would  not  interfere  against  the  judg- 
ment creditor  by  an  interlocutory  order,  unless  he  was  well  satisfied 
of  the  validity  of  the  equity  to  which  he  was  called  upon  to  give 
summary  effect ;  and  not  that  a  judgment  creditor,  who  ban  not  con- 
tracted with  specific  reference  to  the  property,  can  overreach  a  pur- 
chaser or  incumbrancer  who  has  acquired  an  interest  in  the  property 
by  contract  specifically  binding  that  property  (6).  The  question  in 
all  such  cases,  I  conceive,  must  be,  who  has  the  better  right  in  equity 
to  call  for  the  legal  estate  or  the  legal  possession,  and  I  have  always 
understood  the  rule  to  be,  that  if  the  equitable  owner  or  incumbrancer 
has  done  enough  to  perfect  his  equitable  title,  he  has  that  better  right. 
In  IVItiiworth  y,  (rc/t£^am,  the  deposit  of  title-deeds  was  accompanied 
by  a  formal  memorandum  in  nvriiing,  explaining  the  purposes  of  the 
deposit.  The  equitable  interest  of  the  depositary ,  like  all 
other  equitable  interests,  was  liable  to  be  •defeated  by  a  [  •662  ] 
fraudulent  dealing  with  the  legal  estate.  But,  in  that  re- 
spect, all  equitable  interests  are  on  a  footing.  How  could  that  con- 
sideration give  priority  to  a  judgment  creditor,  who  does  not  advance 
his  money*  upon  the  security  of  the  property  ?  Brace  v.  Duchess 
of  Marlborough  (c). 

I  have  made  those  remarks  in  reference  to  Whitworth  v.  Gaugain, 
only  because  I  have  becyi  pressed,  upon  the  assumed  authority  of 
the  decision  in  that  case,  to  decide  the  present  case  in  favour  of  the 
judgment  creditor,  against  a  party  whose  title,  for  the  present  pur 
pose,  I  take  to  be  an  equitable  title.  To  any  expression  of  opinion 
of  Lord  Cottenhamj  I  should  certainly  defer ;  but  I  do  not  construe 
the  observations  which  have  been  cited,  as  importing  that  Lord  Cot- 
tenham  entertained  the  opinion  which  the  argument  attributes  to 
him. 

The  case  of  Whitworth  v.  Gaugain  has,  however,  no  application 

(a)  4  Sim.  75.  ^  (6)  See  Gilb.  Fo.  Rom.  p.  22S ;  Gilb.  Kep.  14, 15. 

(e)  2  P.  Wms.  491 ;  Co.  Litt,  232.  a.  n.  (1) ;  see  aho  the  stat  1  &  2  VicU  c.  110, 
t.  IS;  Frideanx  on  JadgmenU,  p.  16,  ed.  2 ;  2  Sng.  Vend.  388,  ed.  10. 
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to  the  present  case.  The  plaintifTs  there  were  equitable  mortgagees, 
and  had  not  sought  to  perfect  their  title  by  obtaining  actual  posses- 
sion. In  this  case,  the  equitable  claimant  acquired  the  actual  pos- 
session of  the  property,  even  before  the  judgment'creditor  had  placed 
the  writ  in  the  hands  of  the  sheriff.  When  the  judgment  creditor 
came,  he  found  that  the  person  who  had  contracted  to  become  the 
owner  of  the  property  under  his  supposed  right,  which  I  think  was 
a  good  one  in  equity,  had  taken,  and  was  holding  possession  of,  the 
property  which  he  sought  to  take.  If  anything  could  perfect  an 
equitable  title,  that  would  do  it.  Whatever,  therefore,  the  decision 
in  Whitivorth  y.  Q-aagain  might  have  been,  if  the.  cause  had  been 

heard,  I  am  satisfied  I  am  not  acting  against  it.  In  this 
[  *663  ]     case,  *the  purchaser  or  incumbrancer  having,  as  I  think, 

a  good  foundation*  for  his  title,  completed  it  by  obtaining 
possession ;  and  the  Court  cannot  give  the  Defendant  priority  over 
it  without,  in  effect,  saying,  that  a  judgment  creditor  may  take  any 
property  whatever,  without  regard  to  equitable  interests. 

The  case  of  Dot  d.  Coleman  y.  Britain  (a),  and  other  cases  sim- 
ilar in  principle,  have  no  direct  application  to  the  present  case,  but 
they  shew  that  a  creditor  by  judgment  proceeding  in  invitum  does 
not,  in  the  view  of  a  court  of  equity,  stand  in  that  position  in  which 
he  requires  or  receives  the  same  favour  as  a  purchaser  whose  right 
is  enforced  through  the  conscience  of  the  other  party.  If  a  person 
having  an  estate  with  a  power  of  appointment  charges  or  conveys 
away  part  of  that  estate,  he  cannot  afterwards  exercise  the  power  in 
derogation  of  his  own  charge  or  conveyance.  In  Skeeles  y.  Shear* 
ly  (6),  one  of  the  last  eases  on  the  subject,  it  was  held,  that  where  a 
creditor  had  recovered  judgment  and  taken  out  execution  against  the 
estate  of  his  debtor,  over  which  the  latter  had  a  power  of  appoint- 
ment, he  might,  by  exercising  the  power,  defeat  the  judgment  al* 
together.  As  against  a  purchaser,  he  could  not  do  that.  These 
cases,  however,  are  of  remote  application.  I  rely  in  this  case  on 
the  general  principle,  that  there  having  been  such  a  contract  as 
would  in  equity  entitle  the  Plaintiffs,  as  against  Bimie,  to  the  cargo 

C«>»B.*A.1MI  ma  aia.188;^  C.  a  ifji.  ft  Gc  US. 
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when  it  arri?ecf,  and  the  title  under  that  contract  having  been  per- 
fected bj  a  possession  lawfully  taken  under  the  deed,  which  there  is 
no  attempt*  on  the  part  of  Bimie  to  impeach,  the  subsequent  judg- 
mrat  creditor  cannot  take  that  property  from  the  Plaintiffs. 


•Brown  v.  Perkins.  [  'SCl  ] 

184S :  Jane  S.  7. 

To  a  bill  for  an  account  of  the  dealinj^  and  transactions  of  a  partnersliip,  bj  the  ex- 
ecutors of  a  deceased  partner,  the  Defendant  pleaded,  that,  for  a  certain  considera* 

.  tion,  an  agreement  (not  in  writing)  was  entered  into  between  the  testator  and 
himself,  that  all  accounts  between  them  and  all  claims  of  the  testator  in  respect 
of  the  estate,  monies,  and  effects  of  the  partnership,  and  the  debts  due  to  and  from 
the  same,  should  be  watTod :— iie/cT,  that  the  agreement  should  be  constructed  to 
import  that  the  Defendant  thereby,  took  upon  himself  the  dischai^ge  of  the  part- 
nership liabilities,  but  that  the  pica  was  bad,  inasmach  as  it  did  not  arer,  that  no 
such  liabilities  still  remained  to  be  discharged. 

Simhlty  there  is  no  rule  that  a  release  or  a  stated  account  are  the  only  defences  which 
can  be  set  np  by  way  of  plea  to  a  bill  for  an  account 

Thb  bill  Stated)  that  in  March,  1836,  the  Defendant  W.  Ptrkim 
and  C.  Brown  agreed  to  enter  into  partnership  as  attomies  and 
solicitors  at  Merthyr  Tjdvil ;  and  that  hj  articles  in  irriting,  it  was 
covenanted  and  agreed  to  the  effect ; — 1.  '  That  Brown  should  be 
admitted  a  partner  with  Perkins  for  ten  years.  2.  The  capital  to 
continue  the  capital  of  Perkins^  and  all  the  practice,  goodwill,  and 
liens  to  belong  to  him.  4.  Perkins  to  be  the  cashier,  and  all  mon- 
ies to  be  received  and  paid  by  him ;  and  accounts  kept  and  made 
out  half-yearly ;  for  the  first  four  years  and  a  half  Perkim  to  have 
three-fourths  of  the  profits,  and  ^roi^n  one-fourth,  and  afterwards 
the  former  two-thirds  and  the  latter  one-third.  15.  The  partn6^ 
ship  to  be  determinable  on  notice  by  either  partner,  upon  any  breach 
of  duty  by  the  other  as  therein  mentioned.  16.  On  dissolution  of 
the  partherahip  by  notice  from  PerkinSf  or  t>y  the  decree  of  any 
Court,  bj  rtaion  of  the  suseonduet  of  BrawujBrown  should  not  be 
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at  liberty,  for  the  term  of  seven  years  after  such  dissolation,  to  act 
or  practise  as  an  attorney,  or  solicitor,  or  conveyancer  at  or  within 
twenty  miles  of  Merthyr  Tydvil,  or  to  act  as  clerk  in  the  office  of  .* 
any  attorney,  solicitor,  or  conveyancer,  at  or  within  twenty  miles  of 
the  same  place ;  and  Brown  for  every  such  act  to  forfeit  and  pay 
the  sum  of  lOOOZ.  to  Perkins  as  stated  or  liquidated  damages. 

The  bill  stated,  that  the  partnership  was  carried  on  under  the 
articles,  and  during  the  continuance  thereof  Brown  in 
[  *565  ]  all  things  acted  in  conformity  with  such  'articles  ;  but 
that  Perkinu  received  monies  on  the  partnership  account 
which  he  did  not  duly  account  for,  or  enter  in  the  books :  that,  dif- 
ferences arising,  the  partnership  was,  in  November,  1887,  dissolved 
by  mutual  consent,  That  by  an  agreement  in  writing  made  the  10th 
of  December,  1837,  it  was  recited  that  Perkins  and  Brown  had 
agreed  to  dissolve  their  partnership ;  and  that,  differences  having 
arisen  between  them  on  their  respective  rights  and  liabilities  as  co- 
partners, and  touching  the  estate,  monies  and  effects  of  the  partne^ 
ship,  and  of  the  debts  due  to  and  from  the  same,  and  the  terms  and 
conditions  of  their  said  dissolution,  in  order  to  pub  an  end  thereto, 
the  parties  had  agreed  to  refer  the  same  to  the  final  arbitration  of 
(7.  Lisle  and  E,  Stephens^  and  Perkins  and  Brown  thereby  bound 
themselves  to  abide  by  the  award  of  such  arbitrators,  and  that  the 
submission  should  be  made  a  rule  of  Court.  The  bill  stated  that 
the  arbitrators  did  not  proceed  in  the  reference,  and  made  no  award, 
owing  to  Perkins  not  having  delivered  the  necessary  accounts  and 
papers.  That  considerable  sums  in  respect  of  his  share  of  the  profits 
remained  due  from  Perkins  to  Brown,  and  .no  settlement  was  made. 
That  Brown  died  in  1841,  having  by  his  will  appointed  the  Plain* 
tiffs  his  executor  and  executrix. 

The  bill  prayed  that  an  account  might  be  taken  of  the  co-part- 
nership dealings  and  transactions,  and  of  all  monies  received  by 
Perkins  since  the  dissolution  thereof,  in  respect  of  such  partnership 
transactions,  and  that  he  might  pay  to  the  Plaintiffs  what,  upon 
taking  such  account,  should  appear  to  bo  due  to  the  estate  of  their 
testator,  with  interests  thereon,  the  Plaintiffs  thereby  offering  out  of 
the  assets  of  the  testator  to  pay  to  the  Defendant  what,'  if  anything, 
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should  appear  to  be  due  from  the  joint  concern  on  taking  such  ac* 
coornts.    The  bill  also  prayed  a  receiver,  and  an  injunc- 
tion to  restrain  ^Perkins  from  collecting  the  monies  due     [  *566  ] 
to  the  co-partnership. 

The  Defendant  PerJdn%  by  plea  said,  that,  amongst  the  differ- 
ences and  disputes  which  had  arisen,  and  were  depending  between 
him  and  Brown^  and  which  by  the  said  agreement  were  referred  to 
Lide  and  Stephens^  was  a  claim  of  the  Defendant,  as  follows  ;  that 
is  to  say,  the  Defendant  claimed  and  insisted  that  the  said  partner- 
ship had  been  dissolved  by  reason  of  the  misconduct  of  Browne  and 
that  Brown  was,  therefore,  not  at  liberty  for  the  term  of  seven  years 
after  such  dissolution  to  act  or  practise  in  the  profession  or  business 
of  an  attorney,  solicitor,  or  conveyancer,  or  in  any  other  matter  or 
thing  connected  therewith,  in  Merthyr  Tydvil  or  within  twenty  miles 
thereof ;  and  the  Defendant  averred  that,  after  the  said  agreement 
for  reference,  and  some  time  in  the  year  1838,  Browtiy  by  the  said 
E.  Stepheni  as  his  agent  in  that  behalf  duly  authorized,  and  the 
Defendant  came  to  an  agreement,  for  the  purpose  of  putting  an  end 
to  the  said  reference  and  to  all  disputes  and  questions  whatsoever 
between  Broum  and  Uie  Defendant,  and  it  was  thereby  agreed  that 
all  accounts  between  Brawn  and  this  Defendant,  and  all  claims  of 
Brown  in  respect  of  the  estate,  money,  and  eflfocts  of  the  said  co- 
partnership and  the  debts  due  to  and  from  the  same,  should  be  wiuv- 
ed,  and  that,  in  consideration  thereof,  Brown  should  be  permitted 
to  practise  as  an  attorney  and  soli.3itor  at  Merthyr  Tydvil  without 
any  further  question  or  dispute  on  the  part  of  the  Defendant ;  that» 
in  pursuance  and  performance  of  the  said  agreement,  Broum  was 
permitted  to  practise,  and  did  practise  thenceforth  up  to  the  time  of 
bis  death  at  Merthyr  Tydvil  as  such  attorney  and  solicitor,  without 
any  further  question  or  dispute  on  the  part  of  the  Defendant. 

*0n  the  argument  of  the  plea, —  [  *567  ] 

Mr.  OircUestone  and  Mr.  TT.  M.  James^  for  the  Defendant. 

The  plea  avers  that  a  certain  and  definite  consideration  actually 
moved  from  the  Defendant  to  the  testator,  whereupon  the  accounts 
Vol.  I.  68 
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^ 

were  waivedy  which  constitutes  a  good  bar:  1  Fin.  Air.  809,  pi.  25, 
26,  27,  28  }  Longridge  v.  DorvOU  (a) ;  WilkhMon  v.  Byeru  (i) ; 
A{U€  V.  Baekhoude  (c) ;.  Sktate  v.  jSeoZe  (d)  ;  Naylor  v.  yFtncs& 
(«)• — ^They  cited  also  Straety  v.  £ani  o/  England  (/),  and 
^eu^eS  V.  Bridge  (^).  ♦ 

Mr.  Sharpe  and  Mr.  Bomilly,  for  the  Plaintiffs. 

The  terms  of  the  agreement  alleged  and  pleaded  are  not  suffi- 
cientlj  precise  and  intelligible  to  constitute  a  defence  to  this  suit. 
What  is  the  extent  and  meaning  of  the  waiver  ?  Are  the  accounts 
in  respect  of  debts  due  from  the  partnership  to  be  wuved,  leaving 
the  testator  or  the  Defendant  liable  to  those  debts,  as  between  them* 
selves  ?  Are  the  accounts  of  monies  already  received  and  paid  by 
the  partnership  only  to  be  waived,  and  not  the  unsettled  accounts ; 
or  is  it  to  be  understood  that  the  accounts  between  the  partnership 
and  third  persons  had  all  been  settled  ?  What  construction  could 
be  put  on  the  agreement,  which  is  the  subject  of  the  plea,  if  the 
Plaintifi  had  sought  to  enforce  such  an  agreement  7  The  only  de- 
fences which  can  be  made  by  plea  to  a  bill  for  an  account  are  either 
a  release,  or  an  account  stated.  Qilb.  For.  Rom*  56,  57.  It  is 
only  an  instrument  under  seal  which  can  be  pleaded  as  a  release ;  an 
instrument  not  under  seal  can  only  be  pleaded  as  an  account 

stated :  BeameSj  PleaSy  p.  221 ;  Lord  RtdnddUy  Tr. 
[  "SeS  ]     PI.  •p.  218,  ed.  3,  p.  268,  ed.  4 ;  2  Dan.  Ch.  Pr.  p. 

186.  And  as  a  plea  of  an  account  stated,  it  must  shew 
that  the  account  was  in  writmg :  Lord  Bedesdale^  Tr.  PL  p.  211, 
ed.  8,  p.  259,  ed.  4.  If  the  defence  cannot  be  set  up  in  either  of 
these  forms,  it  may  still  be  a  defence,  but  it  cannot  be  taken  by 
plea ;  it  must,  if  relied  on,  be  made  upon  the  answer.  This  plea 
is  neither  of  a  stated  account,  nor  of  a  release.  Nor  is  it  a  plea  of 
accord  and  satisfaction,  for  that  is  not  a  good  defence  to  account : 
Sehvyn^  N.  P.  p.  45  ;  1  Fin.  Abr.  Ut.  Accord,  B.  1 ;  Bac.  Air* 
Accompt,  JE.  1.    The  oflSce  of  a  plea  is  to  reduce  the  cause  to  one 

(a)  6  B.  &  A.  117.  {b)  1  Ad.  &  Ell.  106.  (c)  S  Mee.  A  W.  633. 

id)  8  Per.  &  DtT.  697.  (e)  1  8.  k  S.  665.  (/)  6  Bing.  764. 

(f )  1  Vm.  207. 
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point ;  bat  this  plea  raises  three  distinct  issues — ^that  a  question  in 
dispute  was,  whether  Broum  had  forfeited  his  right  to  practise  in 
Merthyr  TydTil,  that  Stephens  was  the  authorized  agent  of  Brown, — 
and  that  Broum  agreed  to  the  waiver,  in  consideration  of  the  first 
point  being  settled  in  his  favour :  Be  Minekwitz  v.  Udney  (a)  ; 
Bowe  V.  Wood  (6)  ;  Leonard  v.  Leonard  (0). 


Vicb-Chancbllor  : — 

One  of  the  arguments  on  behalf  of  the  Plain tifi  has  been,  that 
the  alleged  agreement,  which  is  the  substance  of  the  plea,  could  not 
be  made  available  as  a  defence  by  plea,  notwithstanding  that  the 
same  matter  in  the  same  words,  if  insisted  upon  by  way  of  answer, 
might  have  constituted  a  bar  to  all  the  relief  prayed  by  the  bill ; 
and  this  was  argued,  not  upon  the  ground,  that  the  defence  made  by 
the  plea  did  not  reduce  the  question  to  a  single  point  (which  is  the 
essence  of  a  plea),  but  on  the  ground  that  the  technical  rules  of 
pleading  in  equity  preclude  the  Defendant  from  having  the  benefit 
of  such  a  defence  by  way  of  plea,  because  the  alleged 
agreement  *was  not  in  writing.     According  to  this  argu-     [  *569  ] 
ment  if  the  alleged  agreement  had  been  strictly  perform- 
ed by  both  parties,  and  all  claims  of  the  Plaintiffs  both  at  law  and  in 
equity  had  thereby  been  satisfied,  and  if  the  question  between  the 
parties  was  reduced  to  a  single  poin^  and  the  plea  in  other  respects 
good  ;  yet  the  Defendant  would  be  compellable,  at  the  mere  will  of 
the  Plaintiffs,  to  go  into  his  defence  at  large,  by  answer,  subject  «o 
all  the  inconveniences  to  which  that  mode  of  defence  might  unuA^es* 
aarily  expose  him. 

As  my  judgment  in  this  case  does  not  require  that  I  should  ex- 
press an  opinion  upon  this  reasoning,  I  shall  abstain  f*^i^  saying 
more  than  that  which  I  think  due  to  the  Defendant,  •^at  if  he  is 
dissatisfied  with  the  ground  upon  which  I  decide  this  ^^^9  the  point 
to  which  I  have  referred  is  not  prejudiced  by  any  opinion  of  mine 
in  its  favour.  • 

(a)  16  Ym.  466.  (»)  1  J.  4  W.SIS.  («)  1  Bfc  4  Bet.ai4. 
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The  question,  upon  argomeDt  of  the  plea,  is,  whether  if  the  cause 
were  now  at  the  hearing,  and  the  plea  were  proved  as  laid,  I  must, 
upon  the  matter  of  the  plea  alone,  of  necessity  dismiss  the  bill. 
I  say  of  necessity ;  because  if  it  be  not  a  necessary  legal  conse- 
quence, that  the  bill  must  be  dismissed  if  the  matter  of  the  plea 
were  true  in  fact,  I  cannot  allow  the  plea  upon  argument.  The  al- 
lowance of  the  plea  upon  argument  without  more,  determines  that 
point,  and  leaves  only  the  truth  of  the  plea  in  question. 

It  was  also  argued  on  behalf  of  the  Plaintiffs,  that  the  agreement 
pleaded  is  of  uncertain  meaning :  and  if  that  were  so,  the  plea  cer- 
tainly could  not  be  sustained.  It  has  been  decided,  that  a  plea  of 
accord,  uncertain  in  its  foundation,  is  bad,  even  though  the  defend, 
ant  shews  a  performance  in  certain.  Com,  Dig.  Accord. 
[  •STO  ]  (P.  3),  2.  T  «hould  very  reluctantly  decide  this  case 
upon  tho  gronnd  that  the  alleged  agreement  is  uncertain. 
For,  although  there  may  be  some  difficulty  in  putting  a  certain  defi- 
nite legal  construction  upon  an  agreement,  which  is  expressed  by 
saying  <^  that  all  claims  of  the  Plaintiff's  testator  in  respect  of  the 
estate,  money,  and  effects  of  the  partnership,  and  the  debts  due  to 
and  from  the  partnership,  should  be  waived ;  "  I  think  the  agree- 
ment  may  reasonably  be  understood  as  importing  that  the  Defendant 
should  take  upon  himself  the  payment  and  discbarge  of  such  ( if 
3hny  )  partnership  engagements  or  liabilities,  as  remained  to  be  satis- 
fied ;  and  my  judgment  in  this  case  will  give  tiie  Defendant  the 
benefit  of  the  supposition,  that^uch  is  the  certain  construction  of 
M^e  agreement  pleaded. 

"N^cw,  upon  this  supposition  the  Defendant  might  have  pleaded  the 
agre^nent  with  avements,  shewing  that  at  the  time  of  making  the 
agreens^nt  'm  question  there  were  no  engagements  or  liabilities  of 
the  firm  Vidiscbarged,  or  that  such  ( if  any  )  engagements  or  liabili. 
ties  of  the  ^nn  as  were  undischarged  at  the  date  of  the  agreement 
had  since  bee^  discharged,  and  that  no  such  engagements  or  liabili- 
ties remained,  ik  respect  of  which  the  estate  of  the  Plaintiffs'  testa- 
tor could  be  affected.  But  there  are  no  such  averments.  This 
leaves  the  case  opento  the  intendment  tiiat^tiie  estate  of  the  Plain- 
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tiflb'  testator  may  still  remam  liable  in  respect  of  the  partnership  -with 
Perkind, 

Now,  the  rale  of  lav  npon  this  subject  I  belicTe  to  be  perfectly 
settled ;  namely,  that  an  agreement  or  accord  cannot  be  pleaded  in 
bar  to  a  claim  -withoat  pleading  satisfaction.  Com.  Dig.  Aeeordy  (B). 
It  is  the  performance  of  the  thmg  agreed  npon  which  constitates  the 
satisfaction  of  the  plaintiff's  demand ;  and  nothing  short 
'of  that  can  be  pleaded  in  bar.  If  I  were  to  allow  the  [  *571  ] 
plea,  I  should  thereby  (according  to  the  decisions)  rule 
that  the  agreement  pleaded  was  a  satisfaction  of  the  Plaintiffs'  de- 
mand, whether  it  were  performed  or  not.  The  Defendant  may  have 
the  benefit  of  the  same  defence,  by  answer,  offering  to  perform  the 
agreement  so  far,  if  at  all,  as  it  may  be  unperformed. 

Plea  overruled. 


Hall  v.  Layer. 

1S42:  llaj  31.    Jane  1,  9.  9.    Jolj  12. 

The  fact  that  a  partj,— knowing  that  his  name  hai  withont  antbority,  been  introdne- 
ed  ai  plaintiff  bj  the  solicitor  of  some  of  the  other  plaintiffs  in  a  suit,— does  not 
take  any  actiYC  steps  to  have  his  name  expanded  as  plaintiff  from  the  record,  is 
not,  as  between  that  party  and  the  solicitor,  eqniralcnt  to  a  retainer  or  an  adoption 
of  the  latter  as  his  solicitor. 

A  party  to  a  canse,  for  whose  benefit,  in  common  with  others,  the  canse  has  been 
pxbsecnted,  cannot  ayail  himself  of  the  benefit  resalting  from  the  snit  discharged 
of  the  expenses  of  it,  although  ho  might  ha?e  been  made  a  party  withoat  his  aa- 
thority. 

The  employment  of  a  solicitor  in  business  relating  to  a  trnst  estate,  by  the  authority 
of  the  trustee,  or  of  some  of  several  cestui  que  trosts,  gives  the  solicitor  no  lien  or 
charge  upon  the  trust  estate,  or  upon  the  shares  of  the  other  cestui  que  trusts. 

The  lien  of  the  solicitor  upon  a  fund  recovered  in  a  suit  which  he  has  conducted,  is 
confined  to  the  costs  of  that  particular  suit;  and  therefore,  iemhUy  a  soliciror  who, 
in  relation  to  the  same  estate,  in  which  the  same  parties  are  interested,  has  brought 
an  ejectment  and  a  suit  in  equity,  has  no  lien  upon  the  fund  recovered  in  the  suit 
for  hb  costs  of  the  ejectment 

In  a  case  which  is  brought  on  in  the  form  of  exceptions,  but  in  which  the  substan- 
tial order  would  be  the  same  however  the  exceptions  m^y  be  disposed  of,  the 
Court  may  dispose  of  the  case,  withoat  making  any  order  upon  the  exceptions. 


Tms  was  a  rehearing  of  the  matter  of  the  petition  of  B.  W.  PooU^ 
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a  solicitor,  and  of  exceptions  to  the  Master's  report,  upon  which  an 
order  was  made  on  the  15th  of  July,  1840,  by  the  Court  of  Ezche- 
quer,  before  Mr.  Baron  Alder  son  ^  sitting  in  equity. 

Real  estates  were  devised  upon  trust  for  sale.  The  Plaintiflf  HaU 
was  the  surviving  trustee ;  Bohtrt  Woolley^  Richard  WooUey^  and 
Jane  Anna  Landere^  wore  the  original  cestui  que  trusts : 
[  *572  ]  Thomas  Lander e^  and  the  ^trustees  of  the  settlements  on 
the  first  and  second  marriages  of  Jane  Annay  his  wife, 
and  her  children,  were  derivatively  interested.  Some  of  the  es- 
tates were  sold,  and  some  of  the  remaining  estates  were  under  con- 
tracts for  sale.  The  property  being  in  this  situation,  in  1819,  Bobert 
and  Biehard  Wbolley  retained  the  petitioner  Poole  as  their  solicitor. 
Poole  having  possessed  himself  of  all  the  papers  proceeded  with  the 
business  of  the  trust.  In  1822,  Robert  ffoolley^s  share  was  assign- 
ed to  Lomae. 

PooUy  under  his  retainer  by  the  WoolUyBj  instituted  three  suits 
against  purchasers  of  the  estates,  to  enforce  specific  performance 
of  their  contracts ;  and  in  those  suits  all  the  parties  interested  in 
the  estate  were  made  plaintiffs.  In  all  the  causes,  decreese  were 
made  with  costs,  against  the  defendants  (a)  ;  and  the  purchase  mon- 
ies were  paid  into  Court.  Actions  of  ejectment  were  also  brought, 
under  the  conduct  of  Poole^  to  recover  possession  of  some  parts  of 
the  trust  estate.  And  Poole  acted  as  solicitor  in  other  business  of 
the  trust,  not  connected  with  any  causes. 

Out  of  these  matters,  m  which  all  the  cestui  que  trusts  were  in- 
terested, arose  the  claim  of  Poole  to  costs, — ^first,  of  the  proceed- 
bgs  in  equity,  secondly,  of  the  ejectments,  and  thirdly,  of  the  gen- 
eral business  of  the  trust,  extraneous  to  the  causes. 

In  prosecution  of  this  claim,  PooUy  by  his  petition  in  the  three 
causes,  prayed  that  his  costs  in  the  suits  in  equity  might  be  taxed, 
as  between  solicitor  and  client,  and  that  his  costs  at  law  and  in  the 
general  business  of  the  trust  might  be  ascertained ;  that 
[  *&78  ]  the  amount  of  the  *two  latter  classes  of  costs,  and  the  dif- 
ference between  the  costs  in  equity,  as  between  solicitor 
and  client,  and  party  and  party,  might  be  piud  out  of  the  monies 

(a)  860 ST. a CoU.  191. 
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in,  or  to  be  paid  into  Court ;  that  the  costs,  as  against  the  WoolUjftj 
might  be  taxed,  and  paid  oat  of  their  shares  ;  that  the  costs  relat- 
ing to  the  shares  of  Landers  and  wife,  and  their  children,  might  be 
settled,  and  the  balance  piud  ont  of  their  share  of  the  same  monies, 
after  payment  of  the  other  costs  oat  of  the  gross  amount  ci  such 
monies.  On  this  petition  an  order  of  reference  to  the  Master  was 
made,  under  which  the  finding  in  effect  was,  that  Poole  had  been, 
bj  retainer  and  adoption,  the  solicitor  and  attorney  of  all  parties. 
All  the  cestui  que  trusts,  except  the  WoolUySj  excepted  to  the  re- 
port. Bj  the  order  of  the  15th  of  July,  1840,  made  thereon,  Poole 
was  allowed  the  costs  which  he  claimed  as  against  the  WooUegs^  the 
costs  of  the  Plaintiffs  in  the  three  causes  in  equity,  the  costs  of  the 
ejectments,  and  such  of  the  costs  cf  the  general  business  as  he 
could  prove  to  have  been  done  by  the  direct  order  of  the  parties  to 
be  charged ;  and  as  to  those  costs  he  was  declared  to  be  entitled  to 
a  lien  on  the  funds  in  court,  and  on  the  shares  of  the  respective 
parties  therein  (a). 

Poole  presented  his  petition  of  rehearing. 

Mr.  Wakefieldy  and  Mr.  Koe^  for  the  Petitioner. 

Mr.  CHrdUstoney  Mr.  Sharpe,  and  Mr.    Wileoeky  for  the  Re- 
spondents. 


Vicb-Chancbllor  : — 

It  is  not  now  in  dispute  that  Mr.  Poole  has  a  personal 
demand  for  his  costs  against  the  Woolleys,  for  by  them  *he  [  *573  ] 
was  unquestionably  retuned.  But  Mr.  Pooh  has  thought 
it  necessary  to  seek  another  remedy,  and  he  contends  and  asserta 
by  his  petition,  that  he  ought  to  be  considered  as  the  solicitor  of  all 
the  Plaintifis  in  the  causes,  and  further  that  he  has  a  lien  upon  the 
funds  m  Court, — the  purchase-monies  of  particular  parts  of  the 
property,  the  subject  of  those  suits, — ^for  all  the  costs  to  the  pay- 
ment of  which  he  may  have  become  entitied  in  respect  of  the  entire 

(a)  See  4  Y.  *  ColL  sis  «i  Mq. 
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trust.  The  costs  claimed  by  Mr.  Poole  are  for  three  classes  of 
businessy  first,  of  the  doits  in  equity,  secondly,  of  the  ejectments, 
and,  thirdly,  the  general  costd,  by  which  I  mean  the  bills  of  costs 
for  business  of  the  trust,  not  the  subject  of  any  cause.  The  order 
of  which  Mr.  Poole  complains, — proceeding  upon  the  principle, 
that  although  he  may  have  acted  in  matters  by  which  the  excepting 
parties  were  benefited,  he  did  so,  not  'upon  the  rettuner  of  any  of 
those  parties,  but  upon  that  of  Robert  and  Richard  Woolley^ — 
refuses  him  all  lien  upon  the  shares  of  the  excepting  parties  in  the 
trust  estate,  except  as  to  the  costs  which  it  specifies.  The  order 
^ves  Mr.  Poole  his  costs  as  between  solicitor  and  client,  in  the 
throe  suits,  including  the  costs  of  making  out  the  title*  to  the  pur- 
chaser of  the  lot,  the  subject  of  each  suit ;  and  his  costs  of  the 
ejectments ;  and  of  all  such  other  proceedings  as  Mr.  Pooh  can 
prove  to  have  been  done  by  the  direct  order  of  the  excepting  par- 
ties, or  their  solicitor:  for  all  these  costs,  the  order  gives  Mr. 
Pooh  a  lien  upon  the  fund  in  Court. 

Mr.  Poole^9  complaint  is,  that  the  order  makes  no  provision  for 
•the  third  class  of  costs  which  I  have  described  as  general  costs,  and 
that  thus  the  order  deprives  him  of  the  benefit  of  that  retainer 
which  the  report  found  in  his  favour,  and  also  of  a  lien  upon  the 
funds  in  Court,  in  respect  of  that  third  class  of  costs. 

Passing  by,  for  the  present,  the  form  of  the  exceptions, 
[  *575  ]  *and  the  directions  of  the  order  m  question  respecting 
the  costs  of  the  petition,  and  confining  my  observations 
solely  to  the  substance  of  the  order, — ^if  I  abstam  from  expressing 
my  approbation  of  the  entire  order,  it  is  only  because  I  doubt 
whether  the  learned  Baron  who  pronounced  the  order  may  not,  in 
some  particulars,  have  gone  further  in  Mr.  Poolers  favour,  than  ac- 
cording to  strict  law  he  was  obliged  to  do.  But,  that  he  has  not 
refused  Mr.  Poole  any  relief  to  which  he  was  entitled,  I  am  per- 
fectly satisfied.  The  reasoning  of  the  learned  Baron  as  to  the  costs 
in  equity  proceeds  on  the  ground,  that  a  party  in  a  cause  cannot 
take  the  benefit,  without  bearing  the  reasonable  expenses  of  it,  but 
it  in  no  way  assumes  the  existence  of  any  retainer  as  to  those 
suits.    The  order  g^ves  to  VLc.  Poole  the  costs  of  the  suits  in  equity, 
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and  of  the -ejectments,  to  the  same  extent  in  fact,  as  if  he  had  been 
retained  or  adopted  as  the  solicitor  of  the  excepting  parties,  as  ivell 
as  of  the  other  Plaintiffi ;  and  therefore  ivhetber  he  was  to  any  or 
to  what  extent  their  solicitor  in  those  causes,  is  only  material  in  so 
far  as  a  more  eztennve  retainer  or  .adoption  might  be  thence  infer- 
red. . 

There  is  a  total  absence  of  all  evidence  of  original  authority  to 
Mr.  Poole^  by  any  of  the  excepting  parties,  to  mstitute  any  of  the 
suits  in  equity ;  and  with  respect  to  any  subsequent  adoption,  the 
evidence  appears  also  very  satisfactorily  to  shew  that  Mr.  Poole 
was  never  acknowledged  as  the  solicitor  of  tbe  exceptmg  parties. 
Some  of  those  parties  (Landers  and  wife,  and  Withy  expressly) 
objected  to  the  suits  ;  and,  in  fact,  the  very  argument  addressed  to 
me,  in  support  of  the  proposition,  that  Mr.  PooU  had  become  the 
solicitor  of  all  the  Plaintiff  by  their  adoption  of  the  suits,  was  found- 
ed upon  this,  that  the'Plaintiflb,  after  notice  of  the  suits,  did  not  ^ 
take  any  active  steps  to  have  their  name  as  Plaintifis 
struck  out  of  the  record.  I  cannot  admic,  that  this  *was  [  *576  ] 
equivalent  to  a  personal  retaber  of  Mr.  Poolcj  by  those 
parties,  even  for  the  purpose  of  those  suits.  I  would  subject  the 
Plaintiff  to  the  claim  of  the  Defendants  for  costs,  if  the  latter  be- 
came entitied  to  hosts ;  but  it  had  no  eflfect  as  between  the  excepting 
parties  and  Mr.  Pookj  until  they  came  in  and  claimed  the  benefit  of 
the  suits ;  that  benefit  they  would  only  take  by  submitting  to  pay 
the  expenses  of  conducting  those  suits  to  a  successful  issue  ;  and 
those  costs  havipg  been  given  to  Mr.  Poole^  I  cannot  believe  that 
any  court  of  justice  would  so  extend  the  consequences  of  mere 
acquiescence  by  a  party,  in  the  use  of  his  name  in  one  suit,  (and 
that  under  protest),  as  to  hold  that,  not  only  did  it  give  the  solicitor 
the  costs  of  that  party  in  the  suit,  but  that  it  also  made  the  solicitor 
to  become  his  solicitor,  in  other  matters  not  connected  with  the  suit. 
But  this  is  tbe  argument  to  which  Mr.  Poole  is  driven ;  for  he  has 
no  evidence  of  the  general  retainer  he  innsts  upon,  unless  that 
general  retainer  is  to  be  inferred  from  the  alleged  acquiescence  in 
the  suits,  <Hr  from  his  employment  in  the  ejectments. 

I  am  by  no  means  dear  from  reading  the  e^dence,  upon  what 

Vol.  I.  64 
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the  finding  as  to  the  ejectments  proceeded.  Whether  the  legal 
consequence  of  that  finding,  if  correct^  was  to  ffve  Mr.  Poole  the 
lien  upon  the  funds  in  Court,  in  respect  of  those  costs  irhich  the 
order  of  the  Court  of  Exchequer  has  giren  him,  I  need  not  inquire : 
the  order  in  that  respect  is  not  compluned  of. '  This  at  least  is 
clear, — that  the  retainer  in  the  ejectments  did  not  extend  beyond 
that  particular  matter.  And  there  is  no  eyidence  whatever,  that  the 
excepting  parties  gave  Mr.  Poole  any  original  retainer,  or  after- 
wards adopted  his  services  in  the  other  matters  of  the  trust,  except 
80  far  as  the  acts  done  *  by  Mr.  Poole j  upon  the  retainer  of  the 
WooUeySy  may  have  enured  to  the  benefit  of  the  other 
[  *577  ]  parties  interested  in  the  trust.  And  there  *is  distinct 
evidence  that  Mr.  and  Mrs.  lAmdere  had  their  own  so* 
licitor  acting  for  them,  and  watching  their  interest  throu^out. 

The  case  therefore  resolves  itself  into  a  question  of  law,  namely, 
whether  if  a  trustee,  or  one  of  several  cestui  que  trusts,  employs  a 
solicitor  to  act  in  the  matters  of  the  trust,  that  retainer  gives  the 
solicitor  a  right  of  action  against  each  of  the  other  cestui  que  tmsts, 
or  a  Uen  upon  their  shares  of  the  trust  estate,  for  his  costs  incurred 
in  relation  to  the  trust.  That  the  above  circumstances  give  no  ri^ 
of  action  against  any  but  the  retaining  party  is  clear.  That  the 
same  circumstances  give  no  lien  upon  a  trust  fund,  not  administered 
in  Court,  is  more  than  proved  by  the  case  of  Worrell  v.  Hafford 
(a),  in  which  it  was  clearly  laid  down,  by  Lord  Eldon^  that  a  solici- 
tor employed  by  a  trustee  has  no  lien  upon  the  trust  fund  for  his 
costs,  although  the  trustee  paying  those  costs  might  himself  retain 
them  out  of  the  fund. 

Then  with  respect  to  the  trust  funds  in  Court,  belonging  to  tke 
ezceplmg  parties,  the  cases  of  Bowm  v.  BoUand  (i%  Lann  v. 
ChiToh  (e),  and  the  other  cases  cited  at  the  bar^  are  clear  aathori* 
ties,  that  in  strictness  the  lien  of  a  solidtor  upon  a  ftmd,  which  Ub 
diligence  recovers,  is  confined  to  the  costs  €i  recovering  that  very 
fond.  In  a  smt  to  administer  a  trust  estate  the  trustee  may,  if  he 
pleases,  claim  all  his  costs,  charges,  and  expenses  as  a  trustee  ;  but 
if  he  do  not  chooee  to  extend  his  claim  f(0r49olto  (as  eieh  trait*e) 

(a)  a  Vas.  4.  (6)  4  MyL  ft  Cr,  SM.  (e)  4  MaOd.  891. 
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beyond  the  costs  of  the  suit,  I  know  of  no  rale  which  could  entitle 

his  solicitor  to  insist  npon  his  doing  so,  or  to  claim  a  lien  apon  the 

trost  fand,  in  respect  of  his  costs,  not  being  costs  of  the 

Biut.    The  contract  of  the  solicitor  *giyes  him  a  personal    [  *578  ] 

remedy  against  the  party  who  retains  him,  and  nothing 

more,  except  in  the  special  case  of  the  costs  of  a  smt  by  which  a 

fund  is  realised,  and  then  his  right  is  limited  to  the  costs  of  that 

particular  suit.     WorrdU  tr.  Harford;  Bozon  v.  BoUani. 

[His  Honor  then  adverted  to  the  form  of  the  exceptions,  and  the 
order  which  bad  been  made  thereon.] 

• 

from  the  observadons  I  have  made,  it  will  be  seen  that  having 
once  satisfied  myself  that  a  retainer  to  Mr.  PooU  would  not  have 
given  him  a  lien  upon  the  funds  in  Court,  for  the  general  or  third 
class  of  costs,  I  should  (independently  of  the  absence  of  retain^) 
have  thought  Mr.  PooU  wrong  in  his  petition,  even  if  the  order  al- 
lowing the  exceptions  were  erroneous.  I  think  the  order  upon 
Mr.  P00W9  petition  ought  to  have  been  the  same  upon  the  merits 
whether  the  exceptions  were  allowed  or  not,  and  the  course  which  I 
ought  to  take  npon  this  appeal  (unless  the  costs  of  the  exceptions 
are  an  impediment  to  my,  doing  so)  would  be  the  same  as 
that  which  I  pursued  in  the  late  case  of  Bobinson  v.  Mihier  (a), 

(a)  Robinson  v.  MiLNXB. 

Febmaiy,  26,  S6,  28.    . 

Where,  on  a  reference  as  to  title  in  a  snit  against  the  pnrohaser  for  specific  perform- 
ance, the  Master  reports  in  favoar  of  the  title,  bat  the  Court  holds  it  to  be  so 
donbtfnl  that  the  purchaser  shonld  not  be  compelled  to  take  it,  the  bill  may  be  dis- 
missed without  allowing  the  exceptions  taken  bj  the  defendant  to  the  <eport 

Bill  by  vendor,  a  trustee  for  sale  onder  a  settlement,  against  the  purchaser,  for 
specific  performance  of  the  contract.  A  reference  for  title  was  made.  Objection 
was  made  to  the  sanity  of  mind  of  the  settlor,  who  it  appeared  had  been  an  inmate 
of  a  lanatic  asylum  a  few  weeks  before  the  date  of  the  settlement  The  Master 
found  in  favour  of  the  title.    The  purchaser  excepted  to  the  report 

Mr.  Sharpen  for  the  exceptions,  argued— 'first,  that  the  incompeteney  of  mind  was 
proved ;  secondly,  that  the  evidence  made  the  title  at  least  doubtful ;— and  in  either 
case  the  Court  would  allow  the  exceptions ;  Shapland  v.  Smith,  I  Bro.  C.  C.  74 ; 
Boab$  r.  Bdd,  S  Ym.  U^  i  Ltwmr.Luih^U  Ym,  547;  Vfisste  v.  £Gd^  17  Vet.  80. 
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[  *579  ]  that  of  disposing  of  tho  cause,  without  ^deciding  the 
question  upon  the  exceptions.  The  exceptions  insist  tiiat 
the  Master  should  not  have  found  some  matters  which  he  has  found, 
and  that  he  should  have  found  other  matters  which  he  has  not  found. 
The  order  allowing  the  exceptions  decides  that  they  are  right  in 
every  particular.  Now,  in  this  Court,  an  exception  will  not  in 
general  lie  to  a  report,  only  because  a  Master  may  not  have  stated 
special  circumstances,  not  in  terms  directed  to  be  found,  for  the 
party  may  have  the  benefit  of  the  same  circumstances  from  the 
evidence.  This  led  mo  to  doubt  whether,  if  the  practice  of  the 
court  of  Exchequer  were  analogous  to  that  in  Chancery,  the  order 
allowing  all  the  exceptions  could  be  sustained.  But  as  the  merits  of 
the  case  are  not  involved  in  this  point  of  form, — as  it  is  not  asserted 
that  the  attention  of  the  learned  Baron  was  directed  to  the  form, 
but  only  to  the  merits,  and  as  I  agree  with  him  upon  the  merits,  at 
least,  so  far  as  the  order  is  complained  of,  I  certainly  should  not  be 
justified  in  varying  his  order,  so  as  to  give  any  costs  upon  the  ex- 
ceptions only.  [1] 

I  have  felt  difficulty  in  understanding  why  Mr.  Poole  should 
have  been  ordered  to  pay  all  the  costs  which  he  is  directed  to  pay, 
of  the  petition,  and  of  the  costs  in  the  office  consequential  upon  the 
reference ;  but  I  do  not  think  that  I  am  at  liberty  to  alter  the  order 
as  to  costs,  where  I  think  there  was  no  substantial  ground  for  the 
petition  of  rehearing. 

Mr.  Biehner,  argued  in  sapport  of  the  report,  and  cited  Vcuieower  t.  EUu,  1 1  Yet. 

465. 
Tbb  Yics*Chahgbllob  said  it  was  clear  the  tide  was  donbtfol,  and  that  being 

i0«  the  purchaser  would  not  be  compelled  to  take  it    But  the  Court,  so  dedding, 

was  not  therefore  bound  to  allow  the  exceptions  to  the  report  of  title.    His  Honor 

mentioned  the  case  of  Cooper  ▼.  Z>aifie,  4  Bro.  C.  C.  SO ;  S,  C.  1  Yes.  jnn.  565 ;  and 

said,  he  should  express  no  opinion  on  the  ACaster's  finding,  but  should  dismiss  the  bill 

with  costs. 

[1]  See  Ballard  p.  White,  9  Hare,  168. 
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•LiLBY  V.  Hby.  [  •680  ] 

18411:  May  36,  Jnne,  4. 

Devise  to  a  oorporetioii  end  other  traitees  upon  trust  to  distrilmte  the  rents  and  pro- 
fits annvallj,  on  a  certain  daj,  amongst  oertain  families,  aooording  to  their  drcnm* 
staooes,  as  io  the  opinion  of  the  trustees  thej  might  need  sadi  assistance,  whose 
names  were  thereinafter  mentioned,  vis.  (naming  twentj-fonr  persons) : — Held, 
first,  not  necessarilj  roid  for  nncertaintjr ;  secondlj,  not  Toid  as  tending  to  create 
a  perpetnitj;  and,  thirdly,  a  beneficial  intsrsst  in  persons  who  might  lawfnllj  take 
land  bj  doTise,  and  therefore  not  Toid  within  the  statute  of  mortmain* 

Francis  Lilet,  by  his  will  dated  the  23rd  of  April,  1887,  de- 
vised his  real  estate,  in  the  county  of  York,  to  the  vicar  and  church- 
-wardens  of  Kirkburtonj  and  their  successors,  and  certidn  other 
trustees,  their  heirs  and  assigns,  upon  trust  to  receive  the  rents, 
and  make  thereout  certain  annual  payments,  and  to  *^  apply  the  re- 
mwider,  if  any,  in  manner  and  form  following,  that  is  to  say,  on 
every  1st  of  December,  or  Saint  Thomases-day,  to  distribute  amongst 
certain  families,  according  to  their  circumstances,  as,  in  the  opinion 
of  the  said  trustees,  they  may  need  such  assistance,  whose  names 
are  hereinafter  mentioned:  vias. —  William  Coplejff  Kirkburton, 
weaver ;  Charles  Loekwoodj  ditto,  ditto ;  William  Davy^  sen.,  ditto, 
spinner ;  Betty  Heywood^  ditto ;''  [and  twenty  other  persons,  named 
and  described  in  like  manner,  making  in  the  whole  twenty-four 
persons. 

Mr.  BogerBj  for  the  Plaintiflf,  msisted  that  the  devise  was,  and 
was  evidently  intended  to  be,  for  charitable  purposes,  and  therefore 
void :  Baker  v.  Sutton  Xa')  ;  that  it  was  uncertain,  inasmuch  as  it 
was  scarcely  possible  to  execute  a  trust  for  the  benefit  of  a  large 
number  of  persons  according  to  their  need  and  circumstances,  and 
still  less,  where  the  gift  was  not  to  the  persons  themselves,  but  to 
their  families :  Morrice  v.  Bishop  of  Durham  (b")  ;  and  that,  even 
if  the  two  former  difficulties  were  removed,  there  would  still  renuun 
fhe  objection,  that  such  a  trust  would  tend  to  create  a  perpetuity— 
an  objection  which  was  fatal  to  the  devise  altogether,  for  it  could 
not  be  severed  and  sostttned  as  good  in  part  only :  IJeak$  v.  AoMn* 
Mfi  (e) ;  Sbdmm  v.  Iibet9on  (i2)« 

(•)  lXeeii,lt4.       {h)  9Vee.SM.       (s)  llte.sSf.       {d)  lOSim.ill. 
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[  *581  ]  *Mr.  Mmsleify  for  the  Defendants  daiming  under  the 
residaarj  devise. 
The  parties  to  whom  the  beneficial  interest  in  the  readoarj  real 
estate  ia  s^ven,  are  persoas  who  are  eotnpetent  to  take  the  interest 
which  is  devised  in  trosl  for  them.  What  mle  of  law  interposes  to 
prevent  them  ?  And  if  the  devise  be  good,  the  Court  will  not  allow 
it  to  fail  for  want  of  a  proper  trustee  •  Nor  is  there  any  uncertainty, 
for  the  Court  has  found  no  difficulty  in  putdng  a  construotiioii  on  the 
term  *'  family :"  Wright  v.  Aikytu  (a)  ;  Brawn  v.  JUggd  (ft). 
There  is  no  necessary  tendency  to  a  perpetuity.  The  persons  enti- 
tled under  the  gift,  or  at  least  many  of  them,  are  now  living,  and  are 
m  a  position  to  take  immediately  the  benefit  of  the  gift ;  and  such  a 
mode  may  be  adopted  of  carrying  the  trust  into  e&ct  as  shall  not 
transgress  any  rule  of  law :  Banksa  v.  Le  Dtspeneer  (e). 

Mr.  TweCU^  for  the  trustee. 


Viob-Chanobllor  : — 

The  testator,  by  his  will,  devised  his  real  estate  to  trustees,  upon 
trusts  which,  as  the  same  are  expressed  in  his  will,  completely  ex- 
haust the  beneficial  interest  in  those  estates.  The  Plaintiff  is  the 
heir  at-law  of  the  testator,  and  by  the  bill  he  insists  that  some  of  the 
trusts  declared  by  the  will  are  void,  and  that  he,  as  the  heir-at-law, 
is  entitled  to  the  beneficial  interest  in  the  real  estate,  so  devised  upon 
trusts  which  are  void.  The  question  before  me  is  on  the  ultimate 
trusts  declared  by  the  will,  of  the  rents  and  profits  of  the  real  estates, 
which  are  directed  to  be  distributed  annually  by  the  trustees,  among 
certain  families,  according  to  their  circumstances  or  need.     [His 

Honor  stated  the  words  of  the  devise.] 
[  *582  ]        *The  hei^at-law,  in  this  case,  contends  that  this  g^fb  is 

void,  upon  three  distinct  grounds :  first,  as  a  devise  for 
charitable  purposes,  within  the  statute ;  secondly,  for  uncertainty  as 
to  the  objects  intended  to  take ;  and  thirdly,  as  ten^g  to  a  per- 
petuity. 

(•)  17  Ves.  Ml.  (6)  S  Y«.  STft  ^  »  ttm.  W. 
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In  order  to  try  the  validitj  of  the  finst  of  these  objections,  I  shall 
assume  that  the  other  two  cannot  be  sostained  as  objections  to  the 
devise ;  and,  npon  this  assnmptioti  I  am  clearly  of  opinion,  that  the 
devise  is  nothing  more  than  a  beneficiid  devise  to  objects,  who,  what- 
ever their  situation  in  life  may  be,  are  objects  to  whom  he  might 
lawfully  transfer  an  interest  in  his  real  estate  by  his  will.  With  re- 
spect to  the  second  objection,  I  have  referred  to  Lord  JEldon^s  obse^ 
vations  in  Wright  v.  AtkffM  (a),  shewing  the  great  difficulty  of 
^ving  a  definite  meaning  to  the  word  ^^  family,"  except  in  those 
cases  in  which  decision  has  affixed  such  a  de&iite  meaning  to  the 
word.  In  this  ease,  I  incline  strongly  to  think  that  ib»  testator  has 
removed  the  difficulty  by  himself  putting  a  construction  upon  the 
word.  I  incline  strongly  to  think  that,  upon  this  will,  the  persons 
the  testator  has  named  in  the  will  are  the  objects  of  hb  bounty,  and 
that  I  should  only  be  following  the  testator's  direction,  in  putting 
this  construction  upon  the  will.  But  if  that  were  Hot  so,  the  cases 
of  Bame$  v.  Fatch  (6),  Oruufys  v.  Coleman  (c),  and  Chant  v. 
Ljfnam  (d),  are  authorities  that  the  Court  can  and  will  put  a  con- 
struction upon  the  word  ^^  family,"  where  it  may  be  reasonably  done, 
rather  than  that  a  devise  should  be  void.  This  view  of  the  case  dis- 
poses of  the  third  objection,  at  least  during  the  lives  of  the  parties 
named  in  the  will,  who,  under  a  construction  to  be  put 
upon  the  *word  ^^  family,"  might  claim  an  interest  under  [  *583  ] 
the  will,  immediately  upon  the  death  of  the  testator.  I 
admit  that  where  a  future  interest  in  an  estate  is  so  given,  that  by 
possibility  it  may  not  take  efiect  in  possession  until  a  period  more  re- 
mote than  the  law  allows,  that  devise  may  be  void  from  the  beginning, 
as  tending  to  a  perpetuity.  But  where  the  will  declares  that  objects 
are  to  take  in  succession,  there  is  no  reason  why  I  should  hold  the 
will  void,  as  to  those  objects  to  whom  an  interest  not  extending  be. 
yond  their  own  lives  is  ^ven  immediately  at  the  testator's  death. 

I  cannot  decide  any  thing  with  respect  to  the  interests  of  the  per- 
sona named  in  this  trust,  without  knowing  what  the  &ois  of  the  case 
«ve,  witli  segavd  to  timB,  and  their  ohikben,  and  ether  desoendants. 


(a)  T.  a  B.  ISe^t  taq.      (()  S  Vm.  604.      (c)  9  Yet.  Sl».       {d)  4  Bou.  999* 
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1842^-111  the  Hatter  of  5  Vict  c.  6,  Ac 


The  Defendants  mast  make  such  inqairies  as  will  elicit  the  facts  nec- 
essary to  enable  me  to  apply  the  will  to  the  circamstances  of  the 
ease,  if  the  circumstances  shonld  Admit  of  such  application. 


<  ^<  ■»< 


[  *584  ]        In  the  mattbb  of  the  act  5  VICT.  c.  5  (a),  Aim  nr 
THE  HATTER  OF  THE  MARQUIS  OF  HERTFOBD. 

1843 :  June,  80th  July  Ist 

Tho  order,— which  under  the  act  5  Tict  c.  5,  s.  4,  may  be  issned  upon  motion  or 
petition  without  hiU  filed,  to  restrain  the  Bank  or  any  pablic  company  from  per- 
mitting the  transfer  of  stock  or  shares,  or  the  payment  of  dividends, — cannot  be 
continued  after  time  has  been  afforded  for  filing  a  bill,  and  no  bill  has  been  filed. 

A  party  who  has  obtained  a  distringas,  nnder  s.  6  of  the  act  5  Vict  c.  5,  may,  not- 
withstanding, in  a  proper  case  of  merits  and  urgency,  obtain  a  restraining  order 
nnder  s.  4. 

Whether  the  party  who  has  been  injnred  by  a  felonious  taking  of  his  property,  and  is 
prosecnting  the  impnted  felon,  may  not  sustain  a  bill  or  proceeding  in  equity  against 
the  latter,  to  preserve  in  the  mean  time  the  property,  the  abstraction  of  whicb  is  the 
Subject  of  the  criminal  charge— Q^Mere. 

On  the  8th  of  April,  1842,  the  executors  of  the  late  Marquis  of 
Hertford  procured  a  writ  of  distringas  (under  the  act  5  Vict.  c.  5, 
s.  6)  (6),  to  be  issued  out  of  this  Court,  and  lodged  at  the  Bank  of 
England,  to  restrain  the  sale  or  transfer  of  40002.  New  8|  per 
Cent.  Annuities,  standing  in  the  name  of  Nieholad  Sui9$e. 

On  the  28th  of  May,  the  Marquis  of  Siertfordf  the  sole  residuary 
legatee  of  the  late  Marquis,  procured  another  writ  of  distringas  to  be 
issued,  for  asstraining  any  sale  or  transfer  of  the  same  stock  ;  but 
on  leaving  the  same  with  the  solicitors  of  the  Bank,  the  solicitors  of 
the  Marquis  were  told,  that  the  Bank  would  be  advised  to  permit  the 
transfer  of  the  stock,  notwithstanding  the  second  distrmg^. 

On  the  2nd  of  June,  a  restraining  order,  under  4  (c)  of  the  same 

(a)  An  Act  to  make  further  provision  for  the  Administration  of  Juitioe. 

(6)  For  the  form  of  the  writ  of  distringas  out  of  Chancery,  see  the  first  schedule  to 
the  above  act;  and  for  the  practiee  thereon  and  the  fom  of  the  affidavit  upon  which 
it  issues,  see  the  Order  of  the  17th  of  November,  1841.    Beavmn,  OnL  Can.  p.  186. 

(e)  This  order  is  not  issued  but  upon  aflldavit  of  the  special  grounds.  Ex  parti 
/W(l,lT.ftCoU.Ch8n.CA.l. 
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1842^111  the  Matter  of  5  Vict  c.  5,  &c 


act  (1  Vict.  G.  5),  was  obtained  upon  motion^  ex  parte,  on  behalf 
of  the  Marquis,  whereby  the  Bank  waa  restrained  from  permitting 
the  transfer  of  the  said  stock,  standing  in  the  name  of  SuissCj  until 
the  further  order  of  the  Court  This  order  was  obtained  upon  af- 
fidavits to  the  following  effect : — 

•Mr,  Brabanty  the  solicitor  to  the  Marquis,  deposed  [  •SSS  ] 
to  the  facts  above  stated ;  and  that  SuU^e  was  the  valet, 
and  in  the  confidence  of  the  late  Marquis,  and  was  at  various  times 
btrjasted  by  the  latter  with  monies,  his  property,  to  a  large  amount, 
for  the  purpose  of  paying  bills,  and  making  other  disbursements  on 
his  behalf;  that  since  the  death  of  the  late  Marquis,  the  executors 
named  in  hb  will  and  codicils  having  discovered^  or  having  reason 
to  believe  or  suspect,  that  SuUbb  had  applied  to  his  own  use  monies 
belonging  to  the  late  Marquis,  and  intrusted  by  him  to  the  said 
Suwe  for  particular  purposes  other  than  for  the  use  of  Suisse^  and 
especially  that  Sui$9e  had,  with  part  of  such  monies,  purchased  in 
bis  own  name  divers  sums  of  New  8\  per  cent.  Annuities,  and  had 
caused  the  same  to  be  transferred  into  his  own  name,  did,  on  the 
4th  of  April  last,  cause  StuMe  to  be  taken  into  custody,  on  a  charge 
of  embezzling  the  monies  of  the  late  Marquis,  and  to  be  brought^ 
before  the  magistrates  at  the  police-oEBce  in  Bow-street,  who,  upon 
hearing  the  evidence  on  the  charge,  committed  him  to  prison  ;  that 
there  was  then  and  still  the  said  sum  of  4000^.  New  8}  per  cent. 
Annuities  standing  in  the  name  of  8ui$9t^  a  great  part  of  which'  de- 
ponent believed,  was  purchased  by  Suisae  with  monies  belonging  to 
and  without  the  direction,  kngwiedgo,  consent,  or  privity  of  the  late 
Marquis,  and  by  Sui$ie  embezzled  or  misappropriated  ;  that  the  ex- 
ecutors, on  obtaining  the  said  first  distringas,  intended  forthwith  to 
file  a  bill  to  restrain  the  sale  or  transfer  of  the  stock,  but  they  had 
been  advised,  that,  as  the  indictment  of  Suisse  for  embezzlement 
was  at  their  prosecution,  they  could  not  with  safety  file  such  bill ; 
that  the  Marquis,  who,  as  such  residuary  legatee,  had  an  interest 
in  the  said  stock,  as  forming  part  of  tiie  personal  estate  of  the 
late  Marquis,  and  also  deponent,  were  apprehensive  that  Sui$8e 
woidd  forthwith  sell  and  transfer  the  sidd  stock,  whereby  the  same 
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[  *586  ]     would  be  ^wholly  lost  to,  and  irrecoverable  bj,  the  execo- 
tors  or  the  Marquis,  unless  the  Bank  were  restndned 
from  permitting  tho  transfer. 

Mr.  Brabantj  by  a  further  affidavit,  deposed  that  he  was  present 
at  the  examination  of  Suisse  on  the  charge  of  embezzlement,  and 
that  it  was  upon  such  examination  proved  that  the  sum  of  3700Z. 
was,  in  February  last,  paid  in  Bank  of  England  notes  by  Messrs. 
CouttB  ^Oo.f  bankers,  to  SuisMe^  upon  the  cheque  of  the  late  Mar- 
quis, and  that  Suisscj  shortly  afler  the  receipt  thereof  paid  part  of 
the  said  identical  banknotes  to  the  amount  of  1100/.  into  the  hands 
of  Mr.  Oraham^  a  stock  broker,  who  invested  the  same  in  the  pur- 
chase of  part  of  the  said  4000/.  stock  ;  and  that  on  such  evidence, 
and  on  the  evidence  also  of  the  misappropriation  of  other  Bank  of 
England  notes  received  by  Sutste  tor  the  use  of  the  late  Marquis 
to  the  amount  of  4002.,  the  magistrate  had  committed  SuUh  to  take 
his  trial  on  such  charge :  that  he  believed  that  other  Bank  of  Eng* 
land  notes  to  the  amount  of  8001,  at  least,  which  had  been  receiv* 
ed  by  Suisse  from  Messrs.  OouUs  ^  (7o.,  in  or  since  the  month  of 
November  last,  for  the  use  of  the  late  Marquis,  had  been  also  paid 
by  Suisse  to  Mr.  Qraham^  to  be,  and  that  the  same  bad  been,  in- 
vested in  a  part  of  the  said  4000/.  stock. 

On  the  SOth  of  June,  1842,  a  modon,  pursuant  to  notice,  was 
made  on  behalf  of  Suisse,  that  the  order  of  the  2nd  of  June  might 
be  discharged  with  costs. 

In  support  of  this  motion,  Suisse  by  affidavit  deposed,  that  Qtt 
4000/.  stock  had  been  purchased  by  him  with  his  own  monies ;  and 
that  no  part  of  such  monies  belonged  to  the  late  Marquis,  or  was 
the  product  of  his  property ;  that  he  was  desirous  of 
[  *587  ]  employing  some  part  of  the  sidd  *4000/.  in  his  defence, 
which  was  to  take  place  on  the  6th  of  July :  that  lega* 
cies  bequeathed  to  hfan  by  the  late  Marquis  bad  not  been  psid ;  aad 
that  the  costs  of  his  defence  had  already  ereeeded  his  means. 

Mr.  Shofpe  and  Mr.  De  Q-ex,  in  support  <of  the  tnofaon,  argued 
Hiat  the  injunction  could  not  be  sustained,  for  seVeM  reasons :  AM, 
because  there  was  no  bin  on  &e  file  rtfaitiiig  lo  ^  tia[fle^«in  oiM- 
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don,  although  ample  time  had  been  afforded  for  such  a  proceeding 
once  the  order  bad  been  obtained.  There  was  no  known  mode  of 
finally  adjudicating  upon  the  rights  of  suitors  without  a  suit  in  the 
ordmary  form.  Analogy  to  the  process  by  distringas  shewed  that 
a  bill  was  necessary :  Scott  y.  Bank  of  England  (a).  Secondly, 
the  late  Act  offered  the  option  of  proceeding  either  under  s.  5,  by 
distringas,  or  under  s.  4,  by  the  restraining  order ;  but  it  did  not 
jpve  the  same  party  both  forms  of  proceeding  in  respect  of  the  same 
matter :  in  this  case,  however,  the  parties  who  represented  the 
estate  <>f  the  late  Marquis,  sought  to  avail  themselves  of  both 
modes  of  proceeding,  which  was  plainly  opi»rcssive  :  Ex  parte  Jean 
BapUMte  Amyot  Qi).  Thirdly,  the  facts  shewn  by  the  affidavits  do 
not  constitute  a  case  upon  which  the  Marquis  could  sustain  a  bill. 
If  all  these  facts  were  proved  in  a  suit,  the  bill  must  be  dismissed^ 
unless  some  ca^e  of  collusion  between  the  executors  and  Suisat 
were  shewn,  enabling  the  legatee  to  sue  a  mere  debtor  to  the  estate. 
It  was,  therefore,  impossible  to  sustain  an  injunction  upon  a  case  so 
manifestly  infirm:  Oedge  v.  Traill (c).  Fourthly,  if  the  other 
objections  were  obviated,  there  is  still  this, — that  the  fund 
in  question  in  this  proceeding  *is  the  subject  of  a  prose-  [  *588  j 
cution  for  felony  at  the  instance  of  the  executors,  and  it 
18  therefore  not  a  matter  in  which  equity  will  interfere  or  lend  its 
assistance  :  Cartwright  v.  Oreen  (a)  ;  Cox  v.  Paxton  (V)  CUbson 
V.  Woodfall  (c).  Fifthly,  if  all  the  foregoing  difficulties  were  re- 
moved, the  relief  must  at  all  events  be  limited  to  that  portion  of  the 
stock  which  the  evidence  professes  to  trace  as  the  proper^  of  the 
late  Marquis. 

Sir  Chades  WetherM  and  Mr.  Schoniberg,  for  tie  Marquis  of 
Sertfordj  opposed  the  motion. 

The  present  case  is  expressly  within  the  4th  section  of  the  late 
Act,  which  gives  to  «  any  party  ioterested,':— "  wittout  bill  filed," 
the  restnuning  order.  It  relieves  the  benirficial  o*nier  of  the  prop- 
erty to  be  protected  from  those  technics  difficulties  under  which  he 

(a)  2  Y.  &  J.  327.  (^)  rhniips,  129,  n. 

(e)  1  Bom.  ft  M.  281,  p,  8114  eaief  thm  referred  to. 

(«)8Vea.40a.  (ft)  f  r  Vet.  iSt.  («)  9  Gmt.  4  F.  4L 
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might  otherwise  be  placed  in  sustaiDiDg  a  suit  in  equity.  The 
extent  of  the  remedy  given  by  the  4th  section  is  not  to  be  construed 
by  analogy  to  the  remedy  by  distringas,  for  it  is  made  much  more 
efficacious.  Instead  of  the  process  by  distringas,  which  the  Bank 
was  at  liberty  either  to  notice  or  disregard,  an  injunction  is  given, 
by  which  the  Bank  and  all  other  public  bodies  are  bound,  and  the 
exigency  of  which  continues,  not  at  the  discretion  of  the  Bank,  but 
until  it  is  determined  by  this  Court. 

The  cases  referred  to  in  which  the  existence  of  a  felonious 
charge  was  an  objection  to  the  proceeding  in  this  Court,  were  cases 
of  suits  for  discovery,  or  suits  in  which  the  relief  that  was  sought 
was  the  recovery  in  equitjr  of  property,  the  abstraction  of  which  was 
the  crime  in  course  of  prosecution :  here  the  only  relief  sought  is 
protection  of  the  property,  leaving  it  to  be  dealt  with  as 
[  •SSQ  ]  the  proper  Court  may  direct,  after  the  'trial  of  the  pris- 
oner. If,  however,  the  injunction  cannot  be  sustained 
without  bill,  the  Court  will  give  a  further  time  for  filing  a  bill,  and 
uphold  the  injunction  in  the  interim. 


Vicb-Chancellor  : — 

In  certain  special  cases  provided  for  by  particular  acts  of  Parlia- 
ment, the  Court  of  Chancery  has  power  finally  to  adjudicate  upon 
the  rights  of  parties  upon  motion  or  petition  in  a  summary  way. 
But,  except  in  those  cases,  the  Court  has  no  power  of  final  adjudi- 
cation upon  any  question  of  right  but  upon  a  bill  filed.  In  this 
case  no  bill  kas  been  filed,  and  it  is  therefore  certain  that  I  cannot 
continue  the  restraining  order,  unless  the  late  statute  (a)  empowers 
me  finally  to  adjudicate  upon  the  rights  of  parties  in  this  case  with- 
out bill,  or  unless  tlie  case  is  one  in  which  I  ought  to  suspend  my 
judgment  upon  the  moUon,  in  order  that  the  party  who  obtwned  the 
restr^ning  order  isiay  hate  an  opportunity  of  filing  a  bill. 

Now,  if,  upon  the  first  of  these  questions,  it  was*  my  individual 

(a)  •  Vlt».  c.  5. 
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opinion,  that  the  statute  was  intended  to  confer  a  neir  and  summary 
jurisdiction  upon  this  Court  finally  to  adjudicate  upon  disputed 
rights  without  a  bill,  I  should  have  great  difllcult;  in  acting  upon 
that  opinion,  having  regard  to  the  decision  of  the  Lard  Chancellory 
in  Ex  parte  Amyoty  and  to  what  I  know  to  be  the  opinion  of  other 
branches  of  this  Court  upon  the  same  point.  But  ray  individual 
opinion  is,  and  always  has  been,  that  the  4th  section  of  the  Act 
does  not,  upon  any  reasonable  constraction  of  which  it  is  capable, 
confer  any  such  new  or  summary  jurisdiction.  That 
clause  *was  intended  only  for  interim  purposes, — to  pro-  [  *590  ] 
tect  stock  until  the  party  claiming  it  should  have  an  op- 
portunity of  asserting  his  rights  by  bill  in  the  ordinary  way, — an 
opportunity  often  wanting,  from  the  facility  with  which  that  species 
of  property  is  transferred  from  hand  to  hand ;  and  which  the  com- 
mon distringas,  preserved  by  the  5th  section,  does  not  in  all  cases 
afford.  A  distringas  remains  only  at  the  discretion  of  the  Bank. 
The  restraining  order,  which  the  4th  section' enables  the  Court  to 
grant,  is  imperative  ;  it  continues  so  long  as  the  Court  sees  fit  to 
direct,  and  can  only  be  discharged  in  the  mean  time,  upon  the  ap* 
plication  of  parties  interested. 

I  do  not  think  that  the  decision  of  the  Lord  Chancellor  in 
Amyofe  case  had  the  effect  attributed  to  it  in  the  argument,  of 
establislung  it  as  an  abstract  rule,  that  the  same  party,  who  has 
obtained  a  distringas  under  the  5th  section,  cannot  be  entitled  to  a 
restraining  order  under  the  4th  section  (at)  ;  the  case  of  Ex  parte 
Amyot  did  not  call  for  the  decision  of  that  point.  If  it  had  been  so 
decided,  that  would  have  been  conclusive  on  this  motion,  for  it  is 
impossible  upon  this  evidence  to  treat  the  executors  and  the  Marquis 
as  different  persons.  I  cannot  but  think,  however,  that  cases  might 
arise,  in  which  from  the  discovery  of  new  matter  after  a  distringas 
had  issued,  or  from  the  Bank  peremptorily,  but  erroneously,  refus- 
ing to  notice  a  distringas,  or  perhaps  from  other  causes,  the  party 
who  obtained  that  writ  might  notwithstanding,  upon  a  full  disclosure 
of  the  facts,  in  a  case  of  merits  and  urgency,  entitle  himself  to  a 

(•)  See  In  rtJimr^  of  Btrifird,  Phmipe,  119. 
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BBBtnuRBg  order  unAer  the  4tii  seodon.    I  am  therefiirt  better  8at> 
kfied  to  decide  tMs  ease  upon  other  grounds. 

I  am  clear,  that  I  cannot  eontiaae  this  restraining 
[  *591  ]  *order  without  a  biU  being  filed  ;  and,  no  bill  being  upcn 
the  file,  the  obIj  question  is,  whether  I  should  continue 
the  restrabing  order  until  Aat  is  done  :-^the  right  of  the  Court  to 
do  which,  in  a  proper  esse,  I  do  not  mean  to  repn<fiate.  The  Court 
has  power  to  discharge  or  vary  the  order,  according  to  the  justice  of 
the  case,  under  the  yerj  words  of  the  Act.  But  is  this  a  case  for 
granting  that  indulgence  ?  The  restraining  order  was  granted  on 
the  2nd  of  June,  after  a  distringas  removed,  and  on  the  SOtli  of 
June  no  bill  is  filed,  nor  is  any  reason  suggested  fi>r  the  omisdon, 
except  the  argument  upon  which  I  have  already  expressed  an  opin- 
ion,—that  the  Court  can  entertain  the  whole  case  without  a  bill.  If 
the  bill  had  been  filed,  SuisH  would  now  be  in  a  position  to  liberate 
this  property  'firom  restraint,  if  upon  the  merits  of  the  case  he  could 
entitle  himself  so  to  do.  K  I  were  now  to  continue  the  restraining 
order,  I  should  thereby  be  imposing,  for  the  third 'time,  a  restraint 
upon  him,  at  the  suit  of  the  same  party.  This  I  think  ought  not 
to  be  done,  where  the  necessity  for  furdier  delay  in  disposing  of  the 
case  arises  wholly  from  the  omission  of  the  party  who  claims  ad- 
versely to  him. 

Being  of  opinion  that  the  present  state  of  the  proceeding,  as  it 
now  stands,  would  not  justify  me  in  continuing  tfie  restraining  order, 
and  being  also  of  opinion  that  I  ought  not  to  grant  time  for  altering 
the  present  state  of  the  proceedings,  it  is  not  strictly  necessary  that 
I  should  consider  what  the  probable  result  of  the  case  would  have 
heon  if  a  bill  had  been  filed.  Upon  this  pobt  I  will  add  only,  that 
if  I  ware  to  treat  Mr.  Brabanfs  aflSidavits  as  a  bill  filed;  I  do  not  see 
faow  I  could,  upon  those  affidavits  only,  give  Lord  IHertford  any  re- 
lief, to  which  the  executors  would  not  have  been  entitled,  if 
[  *592  ]  the  application  had  been  made  by  them ;  and  certainly  'the 
late  case  before  the  Lard  Chancellor  shews  that  great  dif- 
ficulties would  have  stood  in  the  way  of  the  executors,  if,  without 
any  other  explanation  than  these  affidavits  furnish,  they  had  sought 
to  maintain  tiiiS'OMbr. 
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Upon  the  casea  of  Cox  v.  PazUm  (a),  and  GHb9on  v.  Woodfall 
(5),  as  authorities  for  the  broad  proposition,  that  a  court  of  equity 
can  in  no  case  afford  iDterim  protection  to  the  property  of  a  man, 
nho,  having  been  deprived  of  his  property  by  a  felony,  is  doing  his 
duty  to  the  public  by  prosecuting  an  offender,  I  am  not  called  upon 
to  give  any  opinion. 

It  is  satisfaetory  for  me  to  recollect  that  the  difficttlties  which  Lord 
Htrtford  is  under  in  the  present  case,  were  brought  to  the  attention 
of  his  advisers  at  the  time  the  restraining  order  was  made ;  and  I 
am  satisfied  that  those  difficulties  have  been  removed,  only  because 
the  circumstances  of  the  case  are  not  such  as  admit  of  their  re- 
moval.   The  restraining  order  must  be  discharged  with  costs. 


•Welch  v.  Wblch,  [  •  598  ] 

1949:  My  Sb 

The motioa  Ibr  lesfio  to  eliter  % iwiminiliiii  of  wriw  of  *oopy  of  the  biUt-tiii- 

derthe  S4th  Order  of  Aagust,  lS4l,nced8  aot  to  he  aapfoned  hgr  eneffidsrit 

■howtag  iIhI  Che  Btfeadutuaol  n  iilnL 

Mb.  G.  L.  BuBSffliL  moved,  under  the  Order  XXIY ,  of  Au- 
gust, 1841,  to  enter  a  memorandum  of  service  of  the  copy  of  the 
bill  upeo  die  Defandaat.  The  alBdavifc  ^d  not  atate,  tbat  the  Pe- 
fendant  on  whom  the  service  was  made  was  not  an  infimt.  He  fefer^ 
red  to  Saigh  v.  IHxon  (c)  as  an  authority  that  .the  order  might  be 
made  witko«t  an  affidavit  ^bewi^g  that  fact. 


Thb  YtCB-OSAWCBCJiOB,  upon  that  authority^  vade  the  ordar. 
<li)  -17  Vet.  sse. 

(6)  8  Cor.  a  p.  41.    See  PeMm  ▼.  Bradley,  ante,  p.  SS9. 

(c)  The  ease  ufyntA  to,^«ejpL  ai7,iL  (a),iB  wUeh  b  was  deoldkd  fegr  Ihe.Zonf 
CkmMots  that  ii  waa  not  neoauaiy  by  affidavit,  to  shew  thai  thedefendanl  ,ia  not 
«ainfiiat 
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IJpoir  the  evidence  which  the  Court  requires  in  sapport  of  the  motion  under  the 
24th  Order  of  August  1841,  to  enter  the  memorandum  of  service  of  the  copy  of  the 
bill,  see  Blewy,  Martin^  ante,  p.  150j  Gibton  v.  Haintg^  ante,  p.  817.  [1] 

The  facts  of  which  the  Court  requires  to  be  informed  by  affidavit  may  be  som- 
marily  stated  as  the  following — that  the  copy  of  the  brill  (office  copy  or  examined 
copy,  as  the  case  may  be),  omitting  the  interrogating  part,  was  actually  served  ;— 
when — ^where — and  how  it  was  served,  (personally  or  otherwise) ;  aad  that  the  bill 
does  not,  as  against  the  Defendant,  pray  a  subpcena  to  appear  and  answer,  or  any 
account,  payment,  conveyance,  or  other  direct  relief,  (see  form  of  the  Order,  ante,  p. 
161 ) ;  but  does  pray  that,  upon  his  being  served  with  a  copy  thereof,  he  may  be 
bound  by  all  the  proceedings  in  the  cause.  It  may  be  presumed  that  a  statement  on 
the  affidavit  to  the  above  effect— that  the  praytr  of  the  bill  brings  it  within  the  23rd 
Order,  will  enable  the  Court  to  dispense  with  any  statement  at  the  bar  of  the  nature 
of  the  suit. 


[  ^594  ]  •PoBTLOCK  V.  Gardnbb. 

1842  :  June  22,  24,  26,  29. 

The  transfer  by  an  executor  of  the  trade  of  his  testator,  and  of  the  premises  in 
which  it  was  carried  on,  (which  were  of  small  value)  to  a  third  party,  who  afier^ 
wards  continued  the  trade  for  his  own  benefit  '.-^Htld^  under  the  circumstances, 
not  to  be  necessarily  a  breach  of  trust. 

Where  upwards  of  twenty  years  had  elapsed  after  an  executor  had  settled  the  ac- 
counts of  his  testator's  estate  with  the  residuary  legatee,  and  had  given  up  all  in* 
terference  in  the  trust,  it  was  held,  that  the  onus  was  on  the  residuary  legatee  to 
prove  that  the  conduct  of  the  executor,  which  might  have  been  a  breach  of  trust, 
was  so  in  fact ;  and  that  the  onus  was  not  shifted  by  an  admission  that  the  account 
was  settled  on  a  misunderstanding  of  the  rights  of  the  parties,  by  which  the  re- 
siduary legatee  was  prejudiced. 

A  court  of  equity  will  not  after  a  great  lapse  of  time  (as  of  more  than  twenty  years) 
and  where  no  actual  frand  is  proved,  enter  into  inquiries  for  the  purpose  of  rais- 
ing an  implied  trust  against  a  delendant,  although  the  same  lapse  of  time  would 
be  no  bar  to  a  claim  founded  upon  an  express  trust 

It  being  admitted  by  the  I>efendants  that  an  account  had  been  settled  between  the 
residuary  legatee,  the  executor,  and  another  Defendant,  apon  an  erroneous  footing, 
by  which  the  other  Defendant  was  benefited,  and  the  residuary  legatee  was  prejudic- 
ed, the  Court,  on  dismisshig  the  bill  of  the  reiidnaiy  legatee,  did  so  without  costs, 

The  testator,  T.  PorUockj  by  bis  will,  in  1810,  directed  bis  house- 

[1]  In  Fenfold  v.  Bonch  2  Hare,  167,  the  Vice-chancellor  said  that  it  ought  in 
•Ucaset  to  appear  by  affldaTit  in  which  way  the  truth  of  the  copy  served  iias  been 
•aotrtaincd. 
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hold  goods  to  be  sold,  and  his  debts  paid,  and  after  giving  several 
legacies,  proceeded  thus :  ^^  If  there  should  be  any  deficiency  of 
cash  to  pay  the  legacies,  each  legatee  shall  take  a  proportionate  share. 
And  in  case  of  any  overplus,  I  give  it  to  Thomai  Portlock,  who  re- 
sides in  my  house,  to  enable  him  to  carry  on  and  for  the  use  of  my 
trade," — "  and  furthermore,  I  give  and  bequeath  unto  my  worthy 
friend  Thomas  DaviSy  schoolmaster,  in  trust,  all  my  stock  in  trade, 
tools,  and  implements  thereto  belonging,  for  the  undermentioned 
purposes, — that  he  give  the  trade,  to  my  nephew  Thomas  Porthck 
and  Joseph  Tartan,  the  profits  of  which  shall  be  divided  between 
them,  share  and  share  alike,  so  long  as  the  said  Joseph  Tarton  shall 
think  proper  to  work  and  continue  as  copartner  with  the  said  Thom- 
as Portlochy  and  no  longer.  And  I  give  the  said  Thomas  Porthck 
all  my  stock  in  trade,  and  implements  thereto  belonging,  to  enable 
them  to  carry  on  the  said  trade,  which  shall  be  valued ;  and  if  the 
said  Joseph  Turton  wishes  to  take  half  of  the  said  stock  and  tools, 
he  must  pay  to  the  said  Thomas  Portlock  in  money,  or  al- 
low it  out  of  his  share  *of  profits,  according  to  the  valu-  [  *595  ] 
ation  ;  and  I  leave  this  to  his  discretion.  The  said  Tliom* 
as  PortlocVs  legacy,  nevertheless,  is  and  shall  be  upon  condition 
that  he  behave  himself  in  a  steady,  orderly,  and  upright  manner, 
and  always  abide  by  the  direction  of  my  friend  T  Davis  ;  and  if 
he  does  not  then  it  is  my  desire  that  the  said  T  Davis  do  divide  all 
his  said  leagcy,  and  all  and  every  interest  in  this  my  last  will  and  testa- 
ment among  my  relations,"  [naming  them].  '^  The  said  trade  to  be 
carried  on  under  the  firm  of  Thomas  Portlock  and  Joseph  Turton  ; 
and  the  said  trade,  for  their  joint  interest,  shall  be  conducted  and 
managed  by  the  said  Thomas  Davis,  who  shall  collect  all  debts,  due 
to  me  at  the  time  of  my  decease,  to  enable  them  to  pay  the  said 
legacies."  The  testator  appointed  Davis  and  the  defendant  W. 
Gardner  executors  of  his  will,  and  added  therein  the  following  di- 
rection : — ^^  The  said  Thomas  Davis  shall,  immediately  after  my  de- 
cease,  take  possession  of  my  house  and  premises,  which  are  held  on 
lease,  and  also  my  garden,  for  the  purpose  of  carrying  on  the  said 
trade  for  the  said  Thomas  Portlock  and  Joseph  Turton,  but  the  gar- 
den may  be  sold,  if  necessary." 
Vol.  I.  66 
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The  testator  died  in  April,  1810,  the  said  Thmm  Portlock^  the 
Plaintiff,  being  then  an  infant.  Davis  renounced  probate  of  the  will, 
which  was  proved  by  Gardner  alone.  The  testator  (yrried  on  the 
business  of  a  gun-barrel  maker  up  to  the  time  of  his  death,  at  which 
time  some  contracts  which  he  entered  into  with  the  Board  of  Ordin- 
ance were  uncompleted.  Gardner  did  not  act  personallj  in  the 
trusts  of  the  will,  but  executed  a  power  of  attorney,  whereby  be  ap- 
pointed Ihirton  to  get  in  and  manage  the  estate  and  the  trade,  and 
discharge  the  debts  and  legacies.  Under  this  power, 
[  *596  ]  Turton  entered  into  possession  of  the  premises,  stock  *in 
trade,  and  effects  of  the  testator,  and  paid  or  discharged 
the  debts  and  legacies.  He  also  completed  the  contracts  which  were 
left  unfinished  at  the  testator's  death,  and  carried  the  monies  received 
in  respect  thereof  to  the  account  of  the  estate.  Turton  thencefor- 
ward continued  the  trade  on  his  own  account,  and  except  the  pro- 
ceeds of  the  said  unfinished  contracts,  it  did  not  appear  that  the  tes- 
tator's estate  received  credit  for  any  profits  made  after  the  testator^s 
death. 

Turton  afterwards,  m  partnership  with  another  person,  entered 
into  some  further  contracts  with  the  Board  of  Ordnance. 

The  Plaintiff  from  the-  time  of  the  death  of  the  testator  lived  wi& 
Turton  as  an  apprentice  or  workman,  on  the  same  premises,  until 
after  he  was  twenty-one  years  of  age :  he  also  acted  as  book-keeper 
for  TurtoHy  who  was  an  illiterate  man.  The  Plaintiff  attamed  his 
age  of  twenty-one  years  m  1816.  An  account  was  afterwards  made 
out  partly  in  the  handwriting  of  Gardner^  and  partly  in  that  of  the 
Pliuntiff,  purporting  to  be  a  particular  of  the  debts  and  credits  of  the 
testator,  exhibiting  a  balance  or  surplus  of  327Z.  14«.  8^.,  wlueh 
was  described  as  ^<  the  balance  to  be  divided  between  Mr.  Turton 
and  Thomas  Portlock^— Thomas  Portloek's  share  163Z.  lis.  4i" 
Of  this  sum  it  appeared  £18  was  then  paid,  leaving  1452.  17s.  id. 
due  to  the  Plaintiff.  At  the  foot  of  this  account  the  following  mem- 
orandum was  made  and  signed  in  April,  1817 : — ^^  Agreed  between 
J.  Turton  and  T  Portbekj  that  1002.  part  of  the  above  sum  shall 
be  left  at  interest  in  Mr.  Turton^  s  hands,  at  51.  per  cent,  from  Christ- 
mas last,  and  that  the  remuning  sum  of  452.  lis.  4dL  shall  forth- 
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with  be  pwd  to  T.  PorUock  by  said  J.  Tartan. — Signed,  J.  Tartoiij 
T.  P<?refo(?*.— Witness,  W.  aardner.'' 

*No  sale  was  made  of  the  leasehold  premises  in  which    [  *597  ] 
the  business  was  carried  on,  nor  did  it  appear  that  the  in- 
terest of  the  testator  in  those  premises  was  of  any  value :  they  were 
held  at  a  rack-rent,  and  were  occupied  by  tarton  up  to  the  time  of 
his  death. 

The  Plaintiff  continued  to  work  for  Turtofij  as  a  journeyman  at 
weekly  .wages,  until  the  year  1837. 

Turton  died  in  November,  1838,  having  by  his  will  bequeathed  a 
legacy  of  200Z.,  and  his  shop  tools  and  gun  barrels,  to  the  Plaintiff. 

The  bill  was  filed  in  March,  1840,  against  Gardner  and  the  ex. 
ecutors  of  TurUm^  stating  the  foregoing  facts,  and  that  no  informa- 
tion was  given  to  the  Phuntiff  of  his  rights  under  the  will,  but  that 
Turton  and  Gardner  had  fraudulently  kept  him  in  ignorance  there- 
of: that  Tarion  and  Gardner  had  not  accounted  for  or  paid  to  the 
Plaintiff  the  value  of  the  said  trade,  stock  in  trade,  tools  and  im- 
plements, or  residuary  personal  estate,  but  that  Turton  with  the 
consent  of  Gardner  had  applied  the  same  to  his  own  use :  that 
Turton  had  died  possessed  of  considerable  personal  estate,  which  he 
bad  acquired  i)y  means  of  the  said  trade ;  and  that  the  Plaintiff  had 
first  become  aware  of  his  rights  under  the  will  of  the  testator  in  the 
year  1839,  after  the  death  of  Turton.  The  bill  prayed  that  an  ac- 
count might  be  taken  of  the  personal  estate  of  the  testator,  got  in 
and  received  by  Gardner  and  Turton^  and  of  the  application  there- 
of, and  that  the  Defendants  Gardner  and  the  executors  of  Turton 
might  be  declared  answerable  for  the  same :  that  the  Plaintiff  might 
be  declared  to  be  entitled  to  the  residuary  estate  of  the  testator, 
and  to  a  moiety  of  the  clear  proceeds  and  profits  which 
had  accrued  from  *the  trade,  or  business  of  the  testator,  [  *598  ] 
since  his  death,  and  to  the  interest  of  the  capital  of  the 
testator  invested  therein ;  and  that  the  Defendant  Gardner^  and 
the  other  Defendants  as  executors,  were  liable  and  accountable  for 
the  same. 

The  Defendant  Gardner^  by  his  answer,  alleged  thai  the  mil  was 
read  over  to  the  Plaintiff,  (he  being  then  fifteen  years  old),  and  also 
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to  other  persons,  after  the  funeral  of  the  testator :  that  the  PlaintiflT 
bad  full  knowledge  of  his  rights  under  the  will,  at  the  time  he  set- 
tled and  signed  the  account,  in  April  1817 :  that  the  account  was 
settled  on  the  footing  and  under  the  belief  that  the  parties  were  en- 
titled in  equal  moieties:  that  the  remaining  145/.  178.  4(2.,  had  been 
long  since  paid  and  accepted  by  the  Plaintiff  in  satisfaction  of  his 
claims  under  the  will ;  and  that  he  (the  Defendant)  had  performed 
the  trusts  of  the  will  in  the  manner  which  appeared  to  him  and  was 
in  fact  the  most  for  the  benefit  of  the  testator's  estate.  The  De- 
fendants, the  representatives  of  Tartany  said  they  believed  that  the 
Plaintiff  >vas  aware  of  his  rfghts,  and  that  the  settlement  had  taken 
place  on  the  footing  of  such  rights,  as  they  were  understood  by  the 
parties.  All  the  Defendants  insisted  that  the  time  which  bad  elaps- 
ed was  a  bar  to  the  claim  of  the  Plaintiff. 

At  the  hearing,  all  the  relief  prayed,  except  as  to  the  moiety  of 
the  profits  of  the  trade  after  the  death  of  the  testator,  was  waived. 


Mr.  Sharpej  and  Mr.  Beavarij  for  the  Plaintiff. 

The  trade  of  the  testator  has  been  continued  on  the  same 
[  •599  3  premises,  with  the  stock  and  goodwill,  which  •belonged  to 
the  testator's  estate  ;  and  it  has  been  so  carried  on  by 
parties  knowing  the  rights  of  the  Plaintiff,  and  who  acquired  the 
possession  of  the  property  and  business  by  means  of  the  trust  re- 
posed in  them.  These  circumstances  clearly  entitle  the  Plaintiff  to 
an  account  of  the  profits  :  Wedderhurn  v.  Wedderbum  (a).  Turton 
is  in  this  respect  in  the  saifle  position  as  Gardner  would  have  been, 
for  the  latter  delegated  the  performance  of  the  trust  to  the  former ; 
and  he,  being  fully  aware  of  the  terms  of  the  trust,  undertook  to 
perform  it:  Wilson  v.  Moore  (h)^  Myler  v.  Fitzpatrick  (cy.  In 
cases  of  trust,  time  is  not  regarded ;  but  if  it  were,  there  was  a 
fraudulent  concealment  of  the  facts  from  the  Plaintiff,  which  is  shewn 
by  the  erroneous  account  which  he  was  induced  to  settle,  as  well  aa 

(a)  2  Keen,  722;  S.  C.  4  M7I.  &  Cr.  41.  (h)  1  MyL  &  E.  127,  aS7, 

(e)  6  Madd.  360. 


} 
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bj  the  fact  that  the  Defendants  have  not  shewn  that  they  ever  gave 
the  Plaintiff  any  notice  of  what  his  rights  under  the  will  really  were. 
The  Court  will  make  parties  so  conducting  themselves  answerable  at 
any  distance  of  time.  The  Master  of  the  BolU  (a),  in  Trevelyan 
V.  Charter  (6),  said — "  It  is  fitting  that  those  who  thus  appropriate 
the  property  of  others  should  be  assured  that  in  this  Court  no  time 
will  secure  to  them  the  fruits  of  their  dishonesty,  but  that  their 
children's  children  will  be  compelled  to  restore  the  property  of  which 
their  ancestors  have  fraudulently  possessed  themselves.  Time  is  no 
bar,  except  the  party,  having  full  information  of  his  injuries  and 
rights,  allows  time  to  elapse  without  seeking  relief."  It  is 
a  well-established  principle,  that  a  trustee  cannot  *carry  on  [  *600  ] 
a  business  with  the  trust  property  belonging  to  an  infant, 
for  his  own  benefit,  unless  he  has  come  to  this  Court  and  relieved 
himself  of  his  character  of  trustee  under  its  sanction  (c). 

Mr.  Spenct  and  Mr.  Stuart  Monteath^  for  the  Defendant  Q-ard" 
ner» 

Gardner  might  have  been  responsible  for  the  trust  estate  until  the 
legacies  were  discharged,  and  the  redduary  estate  transferred  or 
delivered  up  to  the  residuary  legatee  or  with  his  privity.  The  duty 
of  the  executor  to  this  extent  was  performed  by  Gardner,  With 
the  arrangements  between  Turton  and  the  Plaintiff,  Gardner  had 
DO  concern  :  the  residue  of  the  testator's  estate  was  carried  into  the 
business,  and  Turton  took  it  with  the  assent  of  the  Plaintiff,  and,  so 
far  as  Gardner  knew,  for  their  joint  benefit.  The  presumption  at 
this  distance  of  time  will  be  in  favor  of  the  executor  ;  and  there  is 
no  evidence  of  any  departure  from  his  duty,  which  can  rebut  the 
presumption :   Pickering  v.  Lard  Stamford  (i)>  S^r^  ▼•  -Di»- 

(a)  Sir  a  C.Pepjfs. 

(6)  Trevelifan  v.   Charter,  June  2nd,  1S35.    A  purchase  at  an  under  ralne  hj  a 
steward  and  agent  to  sell,  set  aside  forty-seren  years  afterwards.    The  case  has  been 
argued  before  the  Hoose  of  Lords  on  appeal  j  and  now  stands  for  judgment 
(c)  Vide  p  S68,  supra.  (if)  S  Yes.  jun.  272,  581. 
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woodjf(^a^^  Jones  y.  TuiervUle  (h)^  Beekford  v.  Wade(e),  ChaL 
mer  v.  Bradley  (^d)y  Campbell  y.  Qraham(e)y  Story  on  Equityj 
vol.  1,  p.  602. 

Gardner  has  not  interfered  with  the  estate  since  the  account  iraa 
made  out  and  signed  in  1817,  and  therefore  he  cannot  be  affected 
by  the  conduct  of  Turton  subseqnentlj,  even  if  that  conduct  created 
a  liability  in  the  latter.  Gardner  therefore  is  entitled  to  the  pro- 
tection of  the  Statute  of  Dimitations  (  f ))  vrhich  is  a  bar 
[  *601  ]  to  the  claim  of  a  legacy  after  twenty  years :  ^Sheppard 
V.  Duke  (^),  Prior  v.  Somibloto  (A),  PhilUpo  v.  Mun, 
ningsCi). 

Mr.  James  RusseU^  and  Mr.  Wright^  for  the  representatives  of 
Turton. 

There  was  no  trust  reposed  by  the  testator  in  Twrton  ;  he  was  at, 
the  most,  only  the  agent  of  Gardner,  and  accountable  to  him  alone. 
Equity  wiU  not  raise  an  implied  trust  after  the  time  which  has  elaps- 
ed ;  still  less  will  it  presume  misconduct  in  the  executor  for  the  pur- 
pose of  raisbg  that  implied  trust  in  a  third  party.  The  circum- 
stances, therefore,  do  not  here  occur  to  which  the  cases  cited  apply. 

Mr.  Sharps  in  reply* 

In  this  case  there  is  no  adverse  possession.  The  possession  of 
a  trustee  is  not  adverse  to  his  cestui  que  trust ;  unless  an  implied 
trustee,  repudiating  that  character,  should  insist  upon  his  own  bene- 
ficial title,  and  set  the  cestui  que  trust  at  defiance — the  latter  being 
fully  aware  of  the  circunistances.  If  adverse  possession,  in  the 
sense  in  which  it  existed  in  this  case,  were  allowed  to  create  a  bar, 
the  profits  of  a  trade  could  never  be  recovered  in  such  cases  as 
Wdderbum  v.  Wdderburuj  or  WtUett  v.  Blanford  (K) :  in  those 

(a)  Id.  S7.  (6)  Id.  U. 

(e)  17  Ves.  S7.  {d)  IJ.  &  W.  19. 

(e)  HLflKMyLUS.  (/)  3  A  4  Wm.  4,  c.  S7. 

{g)  9  Sim.  66  (A)  2  T.  &  Ck)U.  290. 

(t)  S  IfyL  A  Cr.  909.  {k)  Ante,  p.  SftS. 
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cases,  like  the  present,  the  complaint  is,  that  the  party  has  carried 
on  business  on  his  own  account  with  the  Plaintiff's  property.  The 
fact  that  he  has  dealt  adversely,  i.  e.  for  his  own  ostensible  benefit, 
and  not  for  that  of  the  Plaintiff,  is  the  foundation  of  the  equitable 
clum.  The  material  facts  are,  that  Turton^  by  the  instrumentality  of 
Q-ardneTy  possessed  himself  of  the  whole  residuary  es- 
tate, accounting  only  for  a  moiety, — that  he  alone  'took  [  •602  ] 
the  premises,  and  the  fruits  of  the  subsequent  trade  in 
those  premises,  including  the  power  of  entering  into  all  the  subse- 
quent  beneficial  contracts  with  that  trade,-»and  that  he  excluded 
the  Plaintiff  from  any  share  of  the  benefit  which  resulted  from  the 
possession  which  was  thus  acquired. 

The  cases  which  were  cited  in  the  late  cause  of  Boddy  v.  Lefe- 
ver  (a)  shew,  that  all  persons  entering  on  the  estate  of  an  infant 
wUl  be  treated,  not  as  thereby  acquiring  an  adverse  title,  but  as 
guardian  or  biuliff  for  the  infant. 

Vicb-Chanoellok  :— 

I  reserved  my  judgment  in  this  case, — ^less  because  I  had  any 
doubt  of  the  course  which  the  justice  of  the  case  requires,  than  from 
the  apprehension  that  I  might  in  any  degree  infringe  upon  that  doc- 
trine, which  is  well  established  in  this  Court,  and  which  I  had  lately 
to  consider  and  apply  in  the  case  of  WittettY.  BlartfordQi).  In 
order  to  guard  myself  from  being  thought  to  disregard  that  doctrine, 
I  shall  endeavour  to  make  the  grounds  of  my  judgment  clearly  un- 
derstood. 

(a)  Boddy  ▼.  Ltfeoti,  Jan.  Slat,  1S43.  The  bill  was  filed  to  charge  the  defendant 
with  the  rents  and  profits,  or  with  an  occupation  rent,  of  a  leasehold  messuage, 
which  he  had  continued  to  occupy  after  the  tidlB  of  the  plaintiffs,  who  were  infants, 
accrued.  Mr.  TempU,  and  Mr.  Bomdall,  for  the  plaintiffs,  cited  Lit  Ten.  L.  3,  c  5, 
s.  IM ;  Co.  Lit  89.  b. ;  Yidlop  r.  Holworiky,  1  Eq.  C.  Ab.  7  \Reberdtau  t.  Bmu,  1 
Atk.  544 ;  Morgan  v.  Morgan,  Id.  488 ;  Don^r  y.  ForUtate,  3  Atk.  130;  Nachery  r. 
Biekerstaffe,  I  Vem.  298;  Gary  v.  Bertie,  2  Vem.  883;  CurUMY.  Curtis,  2  Bro.  C. 
C.  681 ;  PuUeney  t.  Warren,  6  Ves.  88;  2  Fonblanque,  Tr.  Eq.  235 ;  2  Sloiy  on 
Equitr,888;  i>0ST.A»i,7T.B*a86.    The  anise  ended  is  a  cofflpfomiae. 

(6)  Aate,  p.  268. 
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[  *QOS  ]  I  shall  first  suppose  Gardner  to  be  the  sole  ^Defendant, 
and  the  acts  of  Thirton  to  be  referred  to,  only  as  grooDds 
for  charging  Gardner,  This  might  be  the  case,  because  Turton 
was  merely  the  agent  for  Gardner,  and  the  Plaintiff  had  no  original 
privity  with  Thirton,  though  he  may  subsequently,  by  his  own  acts, 
have  adopted  the  liability  of  Turtonj  either  jointly  with,  or  in  exon- 
eration of  Gardner.  In  this  view  of  the  case,  the  first  point  with 
which  I  was  pressed  was  the  doctrine  of  this  court,  established  in 
Crawshay  v.  Collins ,  and  the  other  cases  of  that  class,  down  to 
Welderburn  v.  Wdderbum,  which  I  endeavoured  to  [follow  in  Wil- 
lett  V-  jBZaw/brd;— that  where  a  trustee  uses  trust  property  for  lus 
own  purposes,  and  thereby  makes  a  profit,  he  shall  account  for  such 
profit  to  his  cestui  que  trust.  And  if  in  this  case  Gardner  had 
made  any  profit,  I  might  have  been  bound  to  follow  out  the  prin- 
ciple of  those  cases  as  against  him  ;  but  here  no  profit  or  advantage 
is  made  by  Gardner.  The  charge  against  him  is  one  of  misfeas- 
ance only,  in  allowing  Turton,  a  stranger,  to  possess  the  assets. 
Perhaps  there  might  originally  have  been  a  case  for  charging  Gard- 
ner with  five  per  cent,  interest  on  the  amount  he  might  have  re- 
ceived on  the  ground  of  negligence.  But,  as  against  him,  the  cases  • 
have  no  bearing,  which  establish  merely  that,  where  a  person  in  a 
fiduciary  character  makes  a  profit  of  the  trust  property,  he  shall  ac- 
count for  the  profits  he  has  made. 

It  is  further  to  be  observed,  that  Gardner j  though  executor  under 
the  will,  and  in  that  sense  a  trustee,  was  not  the  trustee  appointed 
by  the  will  to  manage  and  carry  on  the  trade.  Dame,  not  Gardner^ 
was  the  trustee  for  that  purpose.  The  renunciation  of  Davis  did 
not  throw  upon  Gardner  the  obligation  of  personally  managing  the 
trade,  however  it  may  have  thrown  upon  him  the  difficult  task  of 
deciding,  what,  in  the  case  of  this  small  estate,  he  should 
[  ^604  ]  do  towards  insuring  the  •performance  of  the  testator's  in- 
tentfon ;  and  if  he  honestly  thought  that  the  transfer  of 
the  leasehold  premises  to  Turton  was,  in  the  circumstances,  the 
best  course  he  could  take  for  the  benefit  of  the  estate,  I  could  not 
deal  with  him  in  any  other  way,  than  as  an  executor  chargeable  f(^ 
the  amount  or  value  of  the  assets  of  the  testator,  with  interest  froir 
his  death,  at  a  rate  depending  upon  the  circumstances  of  ihe  case. 


Looking  at  the  f  uit  Ui  this  pomt  of  view,  as  sleeking  all  the  relief 
to  whicht  against  Gardner  alone,  the  Plaintiff  could  be  entitled 
under  the  circumstances  of  the  ca3e,  the  first  materi,al  objection 
ivhich  presents  itself  ^is  that  which  has  been  founded  on  the  Statui^ 
of  limitations  (a).  The  construction  which  has  been  put  upon 
that  statute  is,  that,  after  twenty  year^^  it  qpnstitutes  a  bar  to  the 
demand  of  a  legacy,  although  not  charge^  on  real  estate :  Sheppard 
y.  Difke  (})  ;  and  it  has  been  also  held  to  be  applicable  to  a  residu* 
ary  gift:  Prior  v.  Sormblow  (c).  Without  deciding  upon  thp 
operation  of  the  statute  in  this  case ;  i^nd  even  supposing  that  it 
has  no  application,  still  it  is  impossible  to  disregard  the  time  which 
has  elapsed.  The  ^Plaintiff  cam^  of  age  in  1816,  and  I  cannot 
avoid  imputing  to  him  at  that  time  or  soon  afterwards  a  knowledge 
of  the  win*  He  had  worked  on  the  premise^  from  a  period  anterior 
to  the  death  of  the  testator.  A  few  months  after  the  Plaintiff  came 
of  age,  he  applied  to  Q-ardner  for  an  account  of  the  estate,  and  was 
referred  to  Tvrton^  as  the  persofi  who  had  possessed  all  the  assets 
of  the  testator;  i^id  with  the  privity  of  Q-ardner j  he  accepted 
Turton  as  his  ^ebtor,  and  settled  an  account  with  him  m  >rhich  the 
legacies  are  stated  as  matters  of  discharge.  The  Plain- 
tiff afterwards  continued  in  the  employ  of  IhirUm^  ''on  [  *$05  J 
the  same  preipises,  receivii^g  wage?  from  him :  the^ e  is 
no  suggestion  thftt  Gardner  has  ev^r  received  any  profit  from  the 
business.  The  bill  |s  ^ot  filed  n^til  t^^ty-fo^r  years  after  the 
adoption  of  Twrtan  |M9  the  accounting  party.  It  is  impossible  that  I 
can,  after  that  tim^,  cqn^der  the  onys  3till  to  lie  upon  Garcfner  to 
justify  bis  acts  in  the  administration  of  the  estate ;  but,  on  the  cpo- 
trary,  I  must  consider  til^i  it  lies  upon  the  Plaintiff  to  shew  ip  ^l(||^t 
resi^Qt  tjbjs  oond^pt  of  Qardn/fr  fas  not  jp^tifiable. 

L)  poDttdering  ^e  p<p|uct  of  thjo  W^h  ^^  '^  ^^^  unuQpprt^t  |j» 
pbaer^ve,  that  there  is  po  gift  of  jthe  le^hold  house  or  garden,  ,e|:- 
eept  in  the  pUi;ection  that  ^p  tr^e  fhall  be  carried  on  there ;  and 
that  there  is  no  g|f|t  of  the  ,)isp8idue,  .^ale^  a  residuary  ^  qan  ^e 
implied.    Tl^e  Je^^M^  Fepmes,  ^  %t,  do  ^oit  app^^  ^p  j^ 

(a)  S  *  4  Win.  4»  c  97,  f.  40.  (6)  9  Sim.  967.  (e)  ST.*  CoU.  909. 
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been  of  any  value  in  the  sense  of  being  made  assets :  ibey  are  al- 
leged to  have  been  held  at  a  rent  equal  to  their  annual  value ;  they 
were  probably  necessary  for  the  trade  ;  and  why  am  I  to  conclude 
that  Gardner  was  not  justified  in  abandoning  these  premises  to 
Turton  for  the  purposes  of  the  trade  ?  The  then  existing  contracts 
were  completed  for  the  benefit  of  the  estate.  The  new  contracts 
with  the  Board  of  Ordnance  do  not  appear  to  have  been  made  with 
any  reference  to  the  credit  or  good-will  acquired  by  the  trade*  of  the 
testator.  The  success  of  the  business  after  the  death  of  the  testa- 
tor must,  it  cannot  be  doubted,  have  depended,  at  least  for  several 
years,  wholly  on  the  exertions  of  Thirtorij — a  material  consideration 
in  determining  the  conduct  of  Gardner^  as  it  would  be  in  the  view  of 

this  Court  (a).    The  capital  directly  employed  in  the  trade 
[  *606  ]    appears  to  have  consisted  of  little  more  than  the  tools  *used 

in  it.  In  such  circumstances,  it  cannot  of  necessity  be  in- 
ferred that  Gardner  committed  any  breach  of  trust.  It  would  be 
a  most  unreasonable  and  oppressive  rule  to  lay  down,  that  no  con- 
clusive settlement  of  the  rights  of  parties  in  a  small  trade  or  handi- 
crafi;  of  this  nature  can  be  made,  where  infants  are  concerned,  with- 
out coming  to  a  court  of  equity,  the  expenses  of  which  would  swallow 
up  the  estate,  if  the  estate  were  even  sufficient  te  bear  them. 

•  I  now  come  to  the  consideration  of  the  case  with  reference  to  the 
claim  against  the  estate  of  Turton.  Turton  was  originally  nothing 
more  than  an  agent  of  the  executor,  in  administering  the  estate. 
At  the  same  time,  it  may  be  observed,  that  if  the  conduct  of  Gard- 
ner amounted  to  a  breach  of  trust,  and  Turtonj  being  aware  of  that 
breach  of  trust,  became  a  party  to  it,  the  Court  would  probably 
have  dealt  with  him  as  with  an  actual  trustee,  to  the  extent  of  bis 
participation ;  on  the  other  hand,  if  there  were  no  actual  or  concert- 
ed breach  of  trust,  Turton  would,  at  the  most,  be  regarded  as  only 
a  constructive  trustee*  I  have  said  that,  as  against  Gardner ^  I 
think  a  breach  of  trust  is  not  the  necessary  result  of  the  evidence. 
And  after  the  settlement  of  1817  between  the  Plaintiff  and  TurUm^ 
in  whose  possession  and  ownership  of  the  trade  the  Plaintiff  for  mor» 
than  twenty  years  afterwards  acquiesced,  I  cannot  regard  Twrton^ 

(a)  Vide  ante,  pp.  270,  271. 
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who  was  himself  neither  a  direct  trustee,  nor  the  representative  of 
any  direct  'trustee,  as  being,  at  the  farthest,  more  than  construe^ 
tiveljr  affected  with  |he  trust.    If  Gardner  had  been  the  party  by 
whom,  or  for  whose  benefit,  the  trade  was  carried  on,  he,  or  those 
who  represented  him,  might  have  found  it  difficult  to  resist  the  suit^ 
without  more  evidence  of  the  propriety  of  the  transaction  than  has  in 
this  case  been  given.    The  same  decision  might  have  fol- 
Wed  as  in  Wedderbum  v.  •  Wedderbum,    The  effect  of    ( •607  ] 
the  circumstances  with  respect  to  TurtoHj  who  cannot  be 
treated  as  more  than  a  constructive  trustee,  is  materially  different. 
There  is  a  time  beyond  which  the  Court  will  not  enter  into  an  enqui- 
ry upon  a  case  of  controverted  facts  for  the  purpose  of  raising  and 
giving  effect  to  a  trust  by  mere  implication  (a)  ;  and  to  the  benefit 
of  the  protection  which  time  affords  I  think  the  Defendants  in  this 
case  are  entitled. 

I  cannot,  for  the  reasons  which  I  have  stated,  charge  either  Qard- 
ner,  or  the  estate  of  Turtony  with  the  profits  of  the  trade  which  are 
sought  to  be  recovered  in  this  suit ;  and  no  other  relief  is  now  asked. 
The  bill  must  therefore  be  dismissed.  The  Plaintiff  having  failed 
to  establish  the  claim  which  he  has  asserted  by  his  suit,  the  general 
rule  would  apply,  that  he  must  pay  the  costs  of  a  fruitless  litigation. 
But  the  Court  may  consider  how  far  the  party  had  a  ground  for 
bringing  forward  his  claim.  In  this  case,  the  settlement  of  1817 
is  not  intelligible  by  reference  to  the  interests  of  the  parties ;  and 
although  at  this  distance  of  time  I  might,  in  support  of  the  trans- 
action, have  inferred  that  it  was  the  result  of  some  arrangement 
between  the  parties,  which  they  were  competent  to  make  ;  yet  the 
answers  exclude  that  supposition,  by  alle^g,  that  the  division  took 
place  upon  the  footing  of  their  actual  rights  under  the  will.  Taking 
this  to  be  the  case,  it  is  plain  that  the  Plaintiff  was  to  some  extent 
injured  in  the  mode  of  division  which  was  adopted ;  and  I  think^ 
under  such  circumstances,  no  costs  should  be  given. 

(a)  Bedc/Mw.  Wade^'ll  Tm.  97. 
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[  •^OS  ]  rTAYLOa  V.  PUGH.      ^ 

184S :  Jolj,  20,  2S,  2S,  26. 

^be  eqaity  of  the  husband  to  set  aside  a  8ettIement|of  the  property  of  his  wife  ex- 
ecated  by  her  daring  the  treaty  of  marriage,  withoat  his  knowledge,  H  predaded 
by  his  conduct  towards  her,  whereby  she  is  deprived  of  the  power  of  retiring  from 
'the  marriage,  or,  therefore,  of  Btipalatidg  for  a  setdement  To  what  extent  the 
same  equity  is  taken  away,  by  the  absence  of  any  other  settlement  in  favour  of 
the  wife,— or  the  poverty  of  the  husband,— or  the  reasonable  nature  or  meritorious 
object  of  the  impeached  settlement, — or  the  ignorance  of  the  hnsbAnd  of  the  ex- 
istence of  the  settled  property— Quccre.  It  ib  not  necessary,  in  order  to  estaUish 
his  title  to  this  equity,  that  Uie  husband  should  prove  actual  fraud  or  deception 
(for  deception  will  be  inferred),  if,  after  the  commencement  of  the  treaty  of  mar- 
riage, the  wife  should  have  attempted  to  dispose  of  her  property,  without  the 
knowledge  or  concurrence  of  her  intended  hiubind. 

Tte  bill  prayed  that  a  settlement  of  the  20th  of  December,  1887, 
Krhich  had  been  executed  by  the  Defendant  Miaabeth  TajfUnr  a  short 
^e  before  her  marriage  with  the  Plaintiff,  might  be  declared  to  be 
fraudulent  and  void,  and  delivered  up  to  be  cancelled ;  and  the  shan 
6f  the  Defendant  in  her  fibther's  estate,  tbd  Bubjedt  bf  the  settlement^ 
be  paid  to  the  Plaintiff,  her  hasband. 

MmMh  lkyhr'9  &ther  died  inestate  in  October,  1837,  leaving 
tfeten  children ;  and  their  distributive  shares  of  his  estate,  as  his 
hezt  of  kin,  amounted  to  800Z.  apiece.  EliMbeth  redded  Kith  her 
brother,  the  Defendant  FtKtam,  until  early  in  December,  in  the 
tame  year ;  when,  for  some  reason  (alleged,  but  not  proved  to  be 
<tbe  harsh  treatment  she  received  from  her  brother),  she  left  his 
llottse,  and  took  up  her  abode  with  the  PliunUff.  The  bill  alleged, 
and  some  evidence  was  given  to  shew,  that  after  this,  at  the  reqoeet 
of  WUliamj  her  brother,  oommunicated  through  a  relation,  that  she 
urould  igo  to  Mr.  2>anMy'«  (a  solicitor  %tt  Ludlovr)  ^^tosipi  to 
her  property  as  the  rest  of  her  brothers  and  sisters  had  done,'' 
the  Defendant  JSlis^abeth  lAnt  to  the  office  of  Mr.  Ikuuejf  and  exe- 
cuted the  settlement,  wiihObt  kndwiugitreffeet.  It  appeared,  how- 
ever, by  the  evidence,  that  she  was  twice  at  the  office,  and  that  on 
the  first  occasion  she  instructed  Mr*  Damej/  to  settie  her  property 
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00  that  she  ahodd  hftTe  it  for  her  life ;  and  that  Mr.  Dmh 
$mf  prepared  the  settlement,  whioh  'was  ezeonted  by  her  [  *609  ] 
athisoffiee,  after  the  same  had  been  read,  and  thecoih 
tents  and  purport  ezpbined  to  her. 

Bj  the  settlement,  the  Defendant,  then  EUzabeth  Pughj  assigned 
the  800Z.,  and  all  other  her  share  of  her  father's  property,  to  the 
DdTendant  WtUiam  Pugh  and  another,  npon  trust  to  invest  the  same, 
and  pay  the  interest  and  £^dends  to  the  separate  use  of  herself  for 
Kfe,  with  remainder  to  her  ohildren  in  eqaal  shares,  and  if  she 
should  have  no  tsIuMren,  then  as  she  shonld  appmnt,  and  in  de&uU 
cf  appoiDtanent  toher  next  of  Un,  ezckdrng  any  husband  she  might 
leave ;  widi  power  to  tiie  trustees,  on  their  own  authority  and  dis- 
cretion, to  call  in  all  or  vny  part  of  the  teust  fund,  and  to  apply  or 
advance  the  same  for  the  benefit  of  the  defendant  Elizabeth  and  any 
children  she  mi^t  have,  or  any  one  or  more  of  them,  *ezclasive  of 
the  other  or  odiers,  as  the  irustees  might  think  fit :  it  being  pro. 
^ded  ihat  theexeroise  of  such  power  was  to  be  wiielly  at  the  option 
of  the  trustees.  The  8002.  was  duly  invested  upon  the  trosts  of  the 
eettiement. 

On  the  81st  of  December,  in  pursoance  of  a  contract 'of  marriage 
which  the  Plaintiff  alleged  was  madcsome  months  before,  the  banns 
were  published ;  and  on  tiie  17th  of  Jaimary,  1838,  the  Plaintiff 
and  the  Defendant  Elizabeth  were  married. 

The  bill,  which  was  filed  against  the  trustees  and  the  next  of  kin, 
alleged  tiiat  the  Plmntiff  discovered  the  settieraent  for  the  first  time 
after  the  marriage, — that  it  was  a  fraud  upon  his  marital  right, — 
and  that  it  was  also  a  fraud  upon  the  Defendant  his  wife,  as  bavins 
been  executed  by  her  under  raisrepxesentation  of  the 
purport  of  the  instrument,  she  bemg  unable  either  to  *read  [  *610  ] 
or  write.  The  answer  of  the  wilb  concurred  with  the 
statement  of  the  biU.  The  answer  of  tiie  trustees  denied  all  fraud, 
and^aHeged  that  the  wife  was  informed  of  the  natore  and  effects 
the  deed  which  she*  exeeated.  The  evidence  nippoiied  the  latter 
statement 

The  only  evidMce  which  was  tendered  ofthertkae  when  the 
treaty  of  marriage  begmi,  cennsted  of  declaraihni»e^tiie  wife,  made 
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whilst  she  was  living  with  the  Plaintiff  before  her  marriage.  The 
admission  of  these  declarations  was  opposed,  bat  the  cause  being 
decided  upon  a  pomt  independent  of  the  time  of  the  marriage  con- 
tract, no  decision  was  pronounced  as  to  the  admissibility  of  this  evi- 
dence. 


Mr.  Birdy  for  the  Plaintiff,  argued,  that  the  title  of  the  Pldntiff 
to  relief,  on  the  ground  of  the  fraud  on  his  marital  right,  was  clear 
upon  a  train  of  authorities :  Carleton  v.  Earl  of  Dorset  (a)  ;  God^ 
dard  v.  Snow  (6) ;  St.  Q-eorge  v.  Wake  (c) ;  England  v. 
Doumee  (d).  The  ostensible  purpose  for  which  the  Defendant 
Elizabeth  was  invited  to  attend  the  solicitor's  office,  that  of  ^'  sign- 
bg  to  her  property,"  was  at  least  ambiguous,  and  not  calculated  to 
give  her  any  previous  information  of  the  intended  settlement.  But 
the  settlement  was  on  the  face  of  it  improper,  and  such  as  no  person 
could  be  reasonably  advised  to  execate  ;  for  the  power  of  disposing 
of  the  principal  fund  amongst  children  is  given  to  the  trustees  inde- 
pendent of  the  parents,  and  even  during  the  life  of  the  Defendant 
herself.  On  this  ground  alone,  it  would  be  impossible  to  support 
the  deed,  in  the  total  absence  of  any  instructions  for  so  unusual  a 
clause. 

[  ''eil  ]        ''Mr.  Metcalfe  J  for  the  Defendant  Elizabeth^  submitted 
to  the  relief  prayed. 

Mr.  C.  P.  Cooper  and  Mr^  Briggdj  for  the  trustees  and  the  other 
parties. 

There  is  no  evidence  of  any  fraud  upon  the  husband.  It  does  not 
appear  that  any  representation  was  ever  made  to  him,  or  even  that 
any  facts  came  to  his  knowledge,  from  which  he  was  led  to  believe 
that  be  would  become  entitled  to  any  property  by  reason  of  the  mar- 


(«)  9  Tern.  17.  (e)  1  Myl.  &  K.  610. 

(6)  1  Rut.  486.  Id)  9  Bmt.  699. 
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riage :  he  does  not,  theBefore,  shew  a  case  upon  which  the  Court 
will  interfere  :  Countess  of  Strathmore  y.  Bowes  (a)  ;  De  Manne- 
ville  y.  Crowpton  (5).  There  is  no  evidence  that  there  was  any 
treaty  of  marriage  subsisting  at  the  time  the  settlement  was  made, 
which  is  also  necessary  as  a  foundation  for  this  equity :  Qoddard  y. 
Snow  (c).  The  settlement  will  be  supported  by  the  Court,  on  the 
ground  of  its  reasonable  or  meritorious  character  under  the  circum- 
stances, and  particularly  after  the  then  imprudent  conduct  of  Eliza^ 
betJi  Pugh :  Hunt  y.  Matthews  (d)  ;  CoUon  y.  King  («)  ;  Thomas 
y.  WilUams  (/)  ;  Blanchet  v.  Fosttr  (^)  ;  St.  George  y.  Wake 
(A).  The  latter  case  also  suggests  as  another  ground  on  which  the 
Court  will  abstain  from  disturbing  the  settlement, — the  poor  circum- 
stances of  the  husband  (t). 


ViceChancbllor  : — 

The  bill  seeks  to  set  aside  a  deed  executed  by  the  De- 
fendant JSlizabeth  Taylor y  before  her  marriage,  as  a  •fraud  [  •612  ] 
on  the  marital  right  of  the  Plaintiff;  and  it  suggests  as  a 
further  ground  for  that  relief,  that  the  deed  was  obtained  by  a  sur^ 
prise  on  the  Defendant.  It  was  also  said,  that  the  deed  was  plainly 
improper,  and  especially  the  clause  which  enabled  the  trustees,  at 
their  own  will  and  pleasure,  to  make  advances  to  the  children,  and 
entirely  to  defeat  the  wife's  interest. 

No  case  for  relief  has  been  made  out,  upon  the  ground  of  any 
fraud  upon  the  wife  herself.  The  allegation,  that,  at  the  time  of 
executing  the  deed,  she  thought  it  was  a  different  instrument,  is  dis- 
proved as  distinctly  as  it  is  possible  to  disprove  such  an  allegation. 
[His  Honor  stated  the  evidence  on  this  point].  Upon  this  evidence, 
and  the  presumption  which  the  law  raises  against  a  party  executing 
a  solemn  instrument,  I  have  no  hesitation  in  saying  that  the  Plaintiff 
is  not  entitled  to  relief  on  this  ground,  even  if  relief  could  be  given 
in  a  suit  by  the  husband  alone. 

(a>  a  Bra  C.  C.  346 ;  5.  C  S  Cox,  2%;  &  C.l  Tei.  Jan.  S2. 
(6)  1  Yes.  a  B.  354.  (e)  1  Bust.  4^.  (<f)  1  Yenu  438. 

(<)  3  P.  Wms.  S5S.  (/)  Mos.  179.  {g)  2  Ves.  S6S. 

(A)  1  M7L  &  K.  628.  (t)  Id.  624. 
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With  renptat  to  tJM  partioalar  clavee  o(  tiie  seMement,  whidi  faai 
been  made  the  snbjeet  of  distiBot  complaint,  I  wUl  not  say  whether, 
if  a  IhU  had  been  filed  by  the  wife  for  the  purpose  of  rectifying  the 
deed  and  making  it  conformable  with  actual  instructions  given,  the 
Court  would  not  cotreot  that  deed :  ttot  is  not  the  object  of  this  biH, 
which  treats  the  deed  as  fraudulent  and  wholly  ?oid,  and  seeks  to 
cancel  it. 

I  proceed,  fhereforre,  lo  consider  the  case,  as  it  depends  on  tiie 
equity  to  winch  the  husband  has,  m  some  cases,  been  held  entitled, 
where  a  settlement  has  been  secretly  made  by  the  wife,  of  her  own 
fortune,  during  the  treaty  of  marriage,  such  treaty  having  terminated 
in  marriage ;  and  in  doing  this,  I  think  it  necessaty  to  explain  ihe 

ground  on  which  I  proceed. 
[  *618  ]  *It  was  argued  for  the  Defendants  who  resist  this  claim, 
that  the  Plaintiff  was  ignorant,  until  after  the  marriage, 
that  the  wife  was  possessed  of  the  property  in  question ;  and  I  was 
referred  to  cases,  in  which  the  Court  had  apparentiy  laidaome  stres 
on  that  circumstance,  as  a  ground  for  refusing  relief  to  the  husband. 
In  De  MannetfUU  v.  Orompton  (a).  Lord  £ldon  made  the  impor* 
tant  observation,  that,  in  the  absence  of  any  representation  having 
been  made  as  to  specific  property,  no  implied  contract  is  raised  on 
the  part  of  the  lady,  during  the  treaty  of  marriage,  that  her  pro- 
perty, as  it  existed  at  the  time  of  the  commencement  of  the  treaty, 
shall  be  in  no  way  diminuhed.  This  undoubtedly  shews  Lord  EUMb 
opinion  to  be,  that  it  is  not  every  alienation  of  the  wife's  property, 
during  the  treaty,  which  can  be  regarded  as  fraudulent,  only  be- 
cause the  husband  was  not  a  party  to  it.  But  I  should  certainly 
have  great  difficulty  in  applying  the  proposition  so  laid  down  by  Lord 
Eld(m^  to  a  case  in  which  every  farthing  of  the  wife's  property  was, 
without  the  knowledge  of  the  husband,  wholly  withdrawn  firom  his 
control,  and  settled  on  herself,  her  children,  or  her  appomtees,  to 
the  total  exclusion  of  the  husband.  A  very  special  case  must  be 
made  out  before  the  Court  would  cany  the  proposition  so  far.  I 
think  that  Lord  Mi/on  meant  onfy  to  decide,  Huit  tbeie  b#i^  no 

(a)  lV«t.^B.8i4. 
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implied  contract  on  the  part  of  the  ladj  that  her  property  should 
not  be  in  anj  way  diminished,  it  is  for  the  Court  to  determine, 
whether,  having  regard  to  the  condition  in  life  of  the  parties,  and 
the  other  circumstances  of  the  case,  a  transaction  complained  of  by 
the  husband  should  be  treated  as  fraudulent  or  not. 

I  think  another  argument  on  behalf  of  the  Defendants 
was  also  carried  beyond  its  just  limits,  in  ^contending  that  [  *G14  ] 
actual  fraud  or  deception  on  the  husband  must  be  proved. 
Notwithstanding  there  are  some  dicta  which  may  at  first  be  consider- 
ed  as  implying  the  contrary  (but  which  may,  I  think,  be  ex;/!aiued), 
I  take  the  rule  of  the  Court  to  be  correctly  stated  in  Mr.  Koper^s 
Treatise  (a)  :  ^'  Deception  will  be  inferred  if,  after  the  commence- 
ment of  the  treaty  for  marriage,  the  wife  should  attempt  to  make 
any  disposition  of  her  property  without  her  intended  husband's 
knowledge  or  concurrence."  This  way  of  stating  the  law  does  not 
exclude  inquiry  into  the  circumstances  by  which  the  apparent  de- 
ception may  be  explained,  nor  does  it  conflict  with  the  modem  cases 
to  which  I  was  referred.  I  shall,  as  I  understand  those  cases,  con« 
tent  myself  with  referring  to  the  valuable  note  of  the  learned  editor 
of  the  same  treatise  (5),  in  support  of  the  general  proposition  I 
have  cited. 

< 

Several  circumstances  would  certunly  appear  to  have  been  some* 
times  thought  material  as  negativing  the  imputed  iraud ;  such  as 
the  poverty  of  the  husband — the  fact  that  he  has  made  no  settle- 
ment upon  the  wife — the  reasonable  character  of  the  settlement,  as 
in  the.  case  of  a  settlement  upon  the  children  of  a  former  marriage, 
— and  the  ignorance  of  the  husband  that  his  wife  possessed  the  pro- 
perty. Upon  these  I  am  not  called  upon  to  say  more  than  that  I 
am  glad  to  find  other  grounds  upon  which  to  decide  the  present  case. 
I  could  not  give  my  individual  assent  to  the  ^sufficiency  of  any  of 
the  reasons  I  have  mentioned.  The  poverty  of  the  husband — the 
absence  of  any  settlement  upon  the  wife— ^he  reasonable  manner  in 
which  she  dedres  to  deal  wiUi  her  property,  may  be  very 
material  considerations  for  the  guidance  of  *the  parties    [  *615  ] 

(b)  Law  of  Httsbttd  and  l^i^  roL  i,  p.  161. 
(e)  Mr.  Jacob'!  noteb  toL  i,  Pi  IM  n. 
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in  determining  in  what  manner  the  wiC^s  fortune  should  be  stir 
tied ;  but  why  thoj  should  constitute  a  reason  for  concealbg  the 
arrangement  from  the  husband  I  cannot  comprehend*.  It  might 
be  very  proper  to  bring  these  considerations  to  the  attention  of  the 
intended  husband.  He  might  be  told  that  the  lady  has  a  certain 
fortune,  but  regard  being  had  to  the  claims  upon  her  and  to  his 
circumstances,  the  settlement  ought  to  be  made  in  a  particular  way ; 
and  upon  this  statement,  if  he  does  not  approve  of  the  proposed  set* 
tlement,  the  marriage  contract  may  be  determined  ;  but  I  cannot 
comprehend  the  reasoning  which  says  that  any  one  of  the  reasons 
suggested  is  a  sufficient  ground  for  practising  concealment  upon  the 
husband,  or  treats  such  concealment  as  immaterial.  So  also,  with 
respect  to  the  ignorance  of  the  husband  of  the  property  of  the  wife 
—that,  no  doubt,  materially  lessens  his  disappointment  at  finding  the 
wife's  fortune  has  been  withdrawn  from  his  control ;  but  the  equity 
is  not  founded  upon  his  disappointment ;  for,  if  that  were  so,  it 
would  follow  that  his  ignorance  of  the  existence  of  the  property 
would  always  be  an  answer,  however  that  ignorance  was  produced  : 
the  equity  would  never  arise,  where  the  wife  had  contrived  to  con- 
ceal her  property  from  the  husband ; — ^but  this  is  not  so,  for  the 
ca&es  clearly  shew  that  practised  concealment  by  the  wife  will  be 
treated  as  a  fraud  on  the  husband. 

I  am  bound,  •however,  to  say,  that  the  facts  to  which  I  have  ad- 
verted,— ^having  been  more  or  less  relied  on  by  the  Court,  in  refusing 
to  distuib  a  aecret  settlement, — are  facts  which  I  ought  not  to  dis- 
regard in  considering  whether  this  settlement  is  to  be  deemed  fraud- 
ulent or  not.    And  nearly  every  one  of  those  circumstances  enters 

into  tVie  present  case.    But  without  calling  any  one  of  these 
[  •616  ]     reasons  to  the  aid  of  my  judgment,  there  is  one  'fact 

which  determines  me  in  refusmg  the  relief  which  the  hus- 
band asks  in  this  suit ;  und  it  is,  that  the  husband  before  the  mai^ 
riage,  put  it  out  of  the  ptwer  of  the  wife  effectually  to  make  any 
stipulation  for  the  settlement  of  her  property.  By  his  conduct 
^  towards  her,  retirement  from  the  marriage  was  on  her  part  impos- 
sible.  She  must  have  submitted  to  a  marriage  with  her  seducer, 
even  although  he  should  have  imisted  on  receiving  and  spending  the 
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whole  of  her  fortuDO.  The  only  way  in  which  a  woman  can  insist 
upon  a  settlement  is,  by  making  it  a  part  of  the  marriage  treaty 
that  her  property  shall  be  settled.  The  husband,  by  bringing  the 
intended  wife  to  his  hoase,  and  inducing  her  to  cohabit  with  him  be- 
fore the  marriage,  deprived  her  of  the  power  to  protect  herself  and 
thereby  precluded  himself  from  telling  this  Court,  with  any  efiect, 
that  his  wife  has  committed  a  fraud  upon  him,  because  she  has  taken 
the  precaution  to  ha?e  her  property  secured  for  herself  and  her  chil- 
dren. Adverting  to  the  comparatively  slight  grounds  on  which  the 
Court  has,  in  some  cases,  rested  its  denial  of  the  equity  of  the  hus- 
band in  such  cases,  I  am  very  far  within  the  limits  of  authority  in 
^yiogf  that  a  woman,  in  the  view  of  this  Court,  commits  no  fraud 
on  her  husband,  if,  in  circumstances  like  the  present,  she  takes  the 
only  means  he  has  lefl  her  of  protecting  herself, — that  of  making  a 
settlement  without  his  knowledge. 


Thz  bin  was  disnuMed  without  any  order  as  to  costs,  (the  plaintiff  sning  In  forma 
paaperis),  except  the  costs  of  the  tnutees,  which  were  to  be  paid  ont  of  the  fund  in 
•ettlement 


4  m*' 
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1842:  July,  30.    NoTember,  4. 

In  a  sait  abated  by  the  death  of  a  sole  plaintiff,  the  Coart  has  no  jurisdiction  to  order 
that  his  representatlTCS  shall  revivo  the  suit  within  a  time  to  be  limited  by  the 
Court,  or  that  in  default  of  their  doing  so,  the  bill  shall  be  dismissed. 

Thb  suit  was  instituted  by  a  sole  Plaintiff,  who  died  before  the 
cause  was  heard. 

Mr.  BazalgeiUy  for  the  Defendants,  moved  that  the  representa- 
tives of  the  deceased  Plaintiff  might  revive  the  suit  within  a  time  to 
be  limited  by  the  Court,  or.  in  default  of  their  doing  bo,  that  the  bill 
might  be  dismissed :  Chotvick  v.  Dimes  (a). 

(a)  SBmt.MO. 
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Viob-Chancbllor  — 

I  have  examined  the  most  modern  authorities  upon  this  subject. 
In  Canham  v.  Vincent  (a),  a  similar  application  was  made  before  the 
Viee-Ohanctllor  of  England.  The  representatives  of  the  deceased 
plaintiff  appeared  and  opposed  the  motion,  and  the  Vtee  Ckanctllor 
refused  to  make  the  order.  In  Chowick  v.  Dimes  (6),  above  refer- 
red to,  the  Master  of  the  HoUsj  after  a  search  for  precedents,  made 
the  order  which  I  am  now  asked  to  make.  In  Dryden  v.  Walford 
(<?)>  a  similar  application  was  made  before  the  Vice-Chancellor 
Knight  Bruce.  His  attention  was  called  to  the  case  of  Chovoick  v. 
Dimes,  but  he  refused  to  follow  it.  And  I  am  able  to  statft,  that  the 
dear  and  strong  opinion  he  expressed  in  that  case  remains  altogether 
unshaken.  In  a  note  upon  the  case  of  Chowich  v.  Dimes  (d),  it  is 
stated  that  the  Vice- Chancellor  of  JSnglartd,  upon  the  authority  of 
Chowieh  V.  Dimes,  reversed  his  former  order  in  Canham  v.  Fin- 

cent. 
[  'eiS  ]  •This  state  of  the  authorities  forces  upon  me  the  neces- 
sity of  acting  upon  my  own  opinion  as  to  the  practice  of 
the  Court.  And,  being  of  opinion  that  the  practice  of  the  Court 
ought,  as  matter  of  abstract  justice,  to  be  such  as  the  decision  of  the 
Master  of  the  Molls,  in  Chomck  v.  Dimes,  supposes  it  to  be,  I  should 
regret  having  come  to  the  conclusion  that  I  ought  not  to  make  the 
order  prayed,  were  it  not  that  my  decision  in  this  case  may  probably 
be  attended  with  the  beneficial  result  of  causing  the  question  to  be 
brought  before  the  Lord  Chancellor,  whose  decision  will  furnish  a 
rule  for  every  branch  of  the  Court. 

The  ca^e,  it  will  be  observed,  is  that  of  a  sole  plaintiff,  whose  death 
necessarily  occasions  a  total  abatement  of  the  suit,  and  leaves  no  one 
upon  the  record  against  whom  the  Court  can  act,— no  one  who  has 
ever,  directly  or  indirectly,  made  himself  party  to  the  proceedings 
before  the  Court.  I  notice  this,  because  observations  apply  to  such 
a  case,  which  do  not  necessarily  apply  to  a  case  in  which  one  only  of 
a  plurality  of  plaintife  dies,  leaving  a  co-plaintiff  or  co-plaintiffs  sur^ 

(«)  8  Sim.  277.  (5,  Ubi  „ 

(c)  1  T.  &  CoU.  CluL  Ca.  (n.  p.)  (rf)  3  Beay.  29S. 
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viying,  or  in  which  a  sole  female  plaintiff  marries ;  although  even  in 
these  latter  cases  the  practice,  in  my  humble  judgment,  cannot  be 
considered  as  settled. 

Considering  the  question  apart«from  authority,  it  appears  clear  to 
me,  that  I  can  have  no  right  to  make  the  order  prayed.    The  suit 
being  abated,  and  there  being  no  Plaintiff  remaining  upon  the  re- 
cord, — no  one  who  has  ever  made  himself  or  been  made  a  party  to 
the  suit,  there  is,  in  fact,  no  suit  in  which  I  can  make  an  adverse 
order  against  any  one.    There  are  not,  either  in  form  or  substance, 
contendiug  parties  between  whom  an  order,  adverse  to  either,  can  be 
made.    And,  unless  and  until  the  representatives  of  the 
deceased  Plaintiff  are  'compelled  to  appear,  or  appear     [  *619  ] 
gratis,  or  are  in  default  for  not  appearing,  the  Court  can 
have  no  juaisdiction  to  make  any  adverse  order  against  them.    Now, 
in  fact,  they  have  not  appeared.    If  the  relative  positions  of  the  De- 
fendants and  the  representatives  of  the  deceased  Plaintiff  are  such 
as  to  entitle  the  former  to  compel  the  latter  to  appear  in  the  cause, 
the  regular  mode  of  doing  so  must  be  by  subpoena  or  other  process 
of  the  Court.    To  such  process  the  representatives  of  the  deceased 
Plaintiff  would  be  bound  to  yield  obedience.    But  this  case  would, 
I  believe,  stand  alone  in  the  practice  of  the  Court,  if  the  Defendants 
have  a  right  to  treat  the  representatives  of  the  deceased  Plaintiff  as 
as  being  in  default  for  not  appearing,  (which  can  be  the  only  ground 
for  acting  against  them,) — ^simply  because  they  have  not  appeared 
upon  a  notice  of  motion  given  by  the  Defendants  at  their  own  mere 
will,  in  a  non -existing  suit  with  which  those  representatives  have 
never  in  any  manner  connected  themselves.     Unless,  therefore,  au- 
thority has  established  a  practice  different  from  that  which  principle 
would  apparently  sanction,  I  feel  satisfied  I  ought  not  to  make  the 
order. 

The  authorities  bearing  upon  the  subject  are,  I  believe,  all  cited 
in  Chomck  v.  Dimes/vn^di  the  notes  upon  that  case.  The  Master  of 
ihe  Rolls,  in  Chomck  v.  Dimes,  acted  upon  the  authority  of  Jones 
v.  Masser(ja),  Tamer  v.  ColtQi),  and  Brown  v.  Warner  (c)^ 
and  upon  the  supposed  analogy  of  the  cases  of  defect  of  suit  by  the 

(a)  8  Bear.  S95.  (6)  lb.  (e)  8  Bear.  286. 
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bankruptcy  of  a  plaintiflf,  aad  the  abatement  of  suit  bj  the  mar- 
riage of  a  sole  female  plaiatiflT. 

I  cannot  find  any  case  in  which,  upon  an  abatement  of  a  suit  by 
the  death  of  a  sole  plaintiff,  an  order  like  that  in  Chawick  v.  Dimes 
has  been  made,  where  the  party  sought  to  be  aflfected  by  the  order 

has  appeared  and  opposed  it.     The  question,  therefore^ 
[  *620  ]     is  open,  whether  the  orders,  specially  referred  to  in  Cho- 

wick  v.  IHme%j  could  have  been  made,  if  the  parties  had 
appeared,  notsubmittingto,  but  for  the  purpose  of  protesting  against, 
the  jurisdiction  of  the  Court,  and  opposing  the  orders  being  made, 
— whether  those  orders,  so  far  as  they  direct  the  dismissal  of  the 
bill,  with  or  without  costs,  (upon  the  other  parts  of  those  orders  I 
shall  presently  observe),  have  not  been  orders  taken  by  the  parties 
at  their  own  peril,  and  to  which  the  attention  of  the  Court  was  not 
directed?  I  have  already  stated  the  reasons  which  induce  me  to 
think  that  the  mere  order  of  dismissal  in  those  cases,  wither  without 
costs,  cannot  be  regular.  But  as  that  is  the  question  to  be  decided, 
I  cannot,  of  course,  weigh  the  authority  of  the  cases  by  those  parts 
of  the  orders  only.  But,  for  the  purpose  of  weighing  the  authority 
of  the  cases,  the  orders  must  be  taken  altogether  ;  and  I  may  well 
try  the  regularity  of  one  part  of  the  orders  made  in  those  cases  by 
other  parts  of  the  same  orders,  respecting  the  irregularity  of  which 
I  believe  no  doubt  can  be  entertained. 

The  orders,  as  I  understand  them,  charge  the  executors  (who 
have  never  become  connected  with  the  suit)  personally  with  the 
costs  incurred  by  their  testator  in  his  lifetime.  This,  if  it  be  the 
effect  of  the  orders,  cannot  be  the  result  of  a  deliberate  judgment 
of  Lord  Eldon  ;  and,  whether  that  is  the  necessary  effect  of  the 
orders  or  not,  the  Master  of  the  JtollSj  in  his  judgment  in  Chounck 
v.  Dimesy  expresses  a  manifest  disapprobation  of  the  orders  cited, 
60  far  as  they  relate  to  the  costs.  Indeed,  so  far  as  those  orders 
relate  to  the  costs,  they  appear  plainly  inconsistent  with  the  well-es- 
tablished practice  of  the  Court,  upon  a  ground  distinct  from  that 
already  referred  to.    It  is  a  rule  of  the  Court  (much  complained 

of,  and  therefore  clearly  understood)  that  a  suit  cannot 
[  *621  ]     be  revived  for  costs  alone,  even  where  those  *costs  have 
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been  actaally  awarded  before  the  gait  became  abated ;  nor  can 
each  cobIs  be  taxed  pending  the  abatement,  and  they  are  lost 
to  the  party  to  whem  they  ha?e  been  awarded.  Whereas,  by 
the  cases  cited  in  Ohowiek  y.  Dimes^  it  would  appear,  that  the  Court 
may  make  an  original  order  for  payment  and  ^taxation  of  costs,  not- 
withstanding and  daring  an  abatement  of  the  suit,  that  is,  without 
the  suit  being  revived. 

The  cases  cited  in  OJuntnek  v.  DimeSj  and  the  notes,  except  so 
&r  as  they  relate  to  the  dismissal  of  the  bill,  (with  or  without  costs), 
appear  to  me  to  be  generally  regular,  but  to  furnish  no  analogy  for 
the  order  asked  in  this  case  ;  and  the  circumstance  that  those  or- 
ders are  in  part  regular,  tends  much,  in  my  opinion,  to  fortify  the 
conclusion  I  have  come  to,  that  they  may  have  been  in  part  the  order 
of  the  Court,  and  in  part  the  order  of  the  parties  without  the  atten- 
tion of  the  Court  being  directed  to  that  part. 

First,  as  to  the  cases  in  which  a  sole  plaintiff  has  become  bank- 
rupt. Bankruptcy,  according  to  the  practice  in  Chancery,  renders  a 
suit  defective,  but  does  not  cause  an  abatement.  The  bankrupt 
plaintiff,  however,  is  placed  under  an  incapacity  (permanent  or  tem- 
porary, as  the  case  may  be)  to  prosecute  the  suit ;  and,  by  the  non- 
prosecution  of  the  suit  for  a  given  time,  the  defendant  acquires  a  right 
to  dismiss  the  bill.  In  principle  there  seems  to  be  no  positive  rea- 
son why  this  should  not  be  done  as  against  the  bankrupt,  without 
notice  to  the  assignees.  When  the  Court  in  such  cases  (according 
to  what  appears  to  be  the  modem  practice)  makes  an  order  that  the 
bill  be  dismissed,  (but  always  without  costs),  unless  the  assignees 
file  a  supplemental  bill  within  a  limited  time,  the  Court  makes  no 
order  against  the  assignees.  It  merely  gives  the  assignees  the  ben* 
efit  of  a  notice  that  the  bankrupt's  defective  suit  will 
*be  dismissed  as  against  Atm,  unless  the  assignees  take  [  *622  ] 
proceedings  to  sustain  his  original  suit.  This,  which  is 
an  indulgent  act  towards  the  assignees  cannot  sanction  an  order  be- 
ing made  against  them  in  an  abated  suit,  to  which  they  are  not  par« 
ties.  The  language  of  Lord  Eldon  in  Bandall  v.  Mumford  (a) 
shews  that  formerly  the  court  acted  against  the  bankrupt  only,  in 

(a)  It  Vm.  417. 
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these  casesy  obliging  him  to  procure  his  assignees  to  act,  and  to  file 
a  sapplemental  bill,  at  the  peril  of  having  his  bill  dismissed,  if  he 
failed  to  do  so.    And  Wheeler  v.  Malim  (a)  is  to  the  same  effect. 

Next,  as  to  the  cases  in  which  injunctions  have  been  in  force,  at 
the  time  the  suit  became  abated.  These  cases  appear  to  admit  of 
explanation  similar  to  the  last.  By  the  abatement  of  the  suit  all  or- 
ders made  in  it  would  naturally  drop.  When,  therefore,  the  Court 
(before  it  will  permit  an  injunction  to  drop  on  the  groundjof  the  suit 
being  abated)  gives  the  representatives  of  a  deceased  plaintiff  not 
tice,  that  the  injunction  will  be  dissolved  unless  the  suit  is  revived 
within  a  limited  time,  it  makes  no  order  against  the  representatives  ; 
but,  as  matter  of  indulgence,  merely  gives  them  notice,  th&t  the  nat- 
ural consequences  of  the  abatement  of  the  suit  will  ensue  unless  they 
take  measures  to  prevent  it.  And,  when  the  Court  makes  an  order 
in  the  abated  suit,  that  the  injunction  be  dissolved,  it  decides  only, 
that  it  will  no  longer  prevent  the  natural  consequences  of  the  abate- 
ment of  the  suit.  This  is  a  very  different  thing  from  making  an  ad- 
verse order  against  a  person  not  a  party  to  any  coasting  suit. 

In  all  the  other  cases,  of  a  suit  abating  by  the  death  of  a  sole 
plaintiff,  (except  Bumell  v.  The  Duke  of  Wellington 
[  *623  ]  (i))9  it  will,  I  believe,  be  found,  that  the  order  *was  made 
against  a  person  who,  in  some  way  or  other,  had  made  him- 
self amenable  to  the  Court,  in  the  siut  in  which  the  order  was  made. 
The  order  in  Froward  v.  Bingham(e)  (a  case  of  the  class  I  have  last 
referred  to),  being  confined  to  the  bill  of  revivor,  and  not  extending 
to  the  original  suit,  shews  the  opinion  of  the  Court  to  have  been,  that 
it  could  not  deal  with  the  abated  suit.  The  case  of  Adamson  v.  BinU 
(el),  in  which  one  of  several  plaintifl&  died,  leaving  the  others  sur- 
viving, and  the  cases  in  which  a  person  has  married  a  sole  female 
plaintiff,  do  not  necessarily  furnish  a  [precedent  for  a  case  like  that 
before  me,  in  which  the  party  to  be  affected  by  the  order  is,  both  in 
form  and  substance,  a  stranger  to  the  record.  But,  with  respect 
even  to  those  cases,  considering  how  little  the  subject  has  been  dis- 
cussed, I  cannot  help  doubting  their  regularity,  regard  being  had  to 

(a)  4  Madd.  171.  (6)  6'  Sim.  461. 

(c)  T.  &  B.  96S.  *      (d)  4  Sim.  4S3. 
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the  known  effect  of  an  abatement  of  suit  upon  the  right  to' costs. 
And,  if  in  that  respect  the  orders  are  irregular,  it  cannot,  under  the 
circumstances,  hut  shake  their  authority  altogether.  Burnell  v.  The 
Duke  of  Wellington  was  decided  by  the  same  Judge  who  afterwards 
decided  Canham  r.  Vincent. 

I  trust  this  case  will  be  brought  to  the  attention  of  the  Lord 
Chancellor;  and  if  the  Lord  Chancellor  should  not  uphold  the  de- 
cision  in  Chowiek  v.  DimeSy  and  should  be  of  opinion  that  the  prac- 
tice of  the  Court  requires  amendment  in  the  particular  under  consid- 
eration, no  difficulty  can  be  experienced  in  making  such  an  amend- 
ment. 

I  make  no  order  upon  the  motion. 


Eabl  of  Glsngall  v.  Blakd.  [  *624  ] 

1842 :  Not.  22. 

Ad  order  to  set  down  for  aignment  exceptions  to  the  Master's  report  of  insufficiency 
obtained  after  service  of  an  order  for  leave  to  amend,  and  for  the  defendant  to 
answer  the  anendments  and  exceptions  together,  is  irregular. 

The  VUe- Chancellor  ctamoi,  witboot  special  authority,  hear  a  motion  to  discharge 
an  order  of  the  Lord  Chancellor,  though  made,  of  course,  as  upon  petition  ,  and 
therefore  the  Vice-chancellor  cannot,  without  such  authority  dischai^  an  order  to 
set  down  exceptions  for  argument 

EzGEPnoNS  were  taken  to  the  answer  and  submitted  to.  A  further 
answer  was  put  in.  The  answers  were  then  referred  for  insufficiency 
on  the  old  exceptions.  The  Master  allowed  some*  of  the  exceptions. 
The  Plaintiff  then  obtained  and  served  the  common  order  for  leave 
to  amend,  and  for  the  Defendant  to  answer  the  amendments  and  ex- 
ceptions at  the  same  time.  The  Defendant  excepted  to  the  Ma^tr^r's 
report,  and  obtained  the  order  of  the  Lord  Chancdhr  upon  petition 
to  set  down  the  exceptions.  The  Plaintiff's  order  was  served  on 
the  Defendant  on  the  same  day,  but  before  that  the  Defendant's  o^ 
der  was  obtained. 
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Mr.  Temple  and  Mr.  Trippj  for  the  Pbuntiff,  moved  that  the  or. 
der  to  set  down  the  exceptions  for  argument  night  be  discharged 
with  costs  for  irregularity. 

They  relied  on  Fatquharson  v.  Balfour  (a),  which  decided,  when 
the  order  to  answer  the  amendments  and  exceptions  together  is 
served,  the  exceptions  to  the  report  cannot  be  set  down :  1  Ban, 
Chan.  Fr.  628. 

Mr.  Jamee  Father j  for  the  Defendant. 

The  order  to  set  down  the  exceptions  was  obtained  the  same  day 
as  the  order  to  answer  was  served ;  and  the  Court  will  not  notice 
the  priority  of  the  steps  taken  on  the  same  day.  The  exceptions 
were,  in  fact,  put  in  on  the  proceeding  day,  and  although  they 
could  not  b^  set  down  without  the  order  for  that  purpose, 
[  *625  ]  yet  the  ^Defendant  should  have  the*  benefit  of  them  in 
point  of  time :  Jjeylum  v.  Or  ten  (i). 

The  present  motion  is  wrong,  inasmuch  as  it  asks  the  Vice-Chan' 
eellor  to  discharge  an  order  of  the  Lard  Chancellor :  5  Vici.  c.  5, 
8.  22 ;  Saundere  v.  Etng  (e)  ;  WkUehouse  v.  Sickman  (i). 

Mr.  TetnpUy  in  reply. 

The  orders  of  this  Court,  whether  made  by  the  Lord  ChaneeUor 
or  the  Viee^  ChanceUors^  are,  in  effect,  the  Lord  Chancellor' $  orders. 
The  objection,  if  it  prevails,  will  prevent  the  Vtee-Chaneeliar  firam 
disoharg^ig  any  order  onoe  made. 


Tex  Yigb-Changxllob  said  he  could  not  diicharge  tbe  order 
without  the  authority  of  the  Lord  ChaneMnr  to  entortaiu  the 
motion* 


^F^^""**^^^^'***^'^^*" 


On  the  application  of  Mr.  Temple^  the  Lord  Chanobclob  direct- 
ed the  motion  to  be  heard  before  the  Vict- Chancellor. 

(•)  Jac  687.  (6)  S  Bun.  877. 

(e)  2  Jae.4W.  429.  (d)  1  Sim.48t.  104. 
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Thb  YiceGhancbllor  said  he  was  bound,  by  the  authority  of 
Farqtihar9on  ▼.  Balfour,  to  make  the  order  asked  by  the  motion ; 
but,  as  the  motion  was  irregularly  brought  before  him  in  the  first 
bstance,  and  the  practice  he  was  required  to  uphold  was  of  the 
Btrictest  character,  the  order  would  be  made  without  costs. 


•Lynch  v.  Leobsnb.  [  •626  ] 

1842 :  December,  5,  6. 

A  sole  defendant,  who  is  spedallj  interrogated  to  the  matter  of  the  bill,  and  who  has 
taken  an  office  copy  of  the  bill  containing  the  interrogatories,  is  not  exempted  from 
answering  the  same,  on  the  ground  that  the  interrogatories  are  not  nnmbered  er 
specified  in  a  note  at  the  foot  of  the  bill. 

The  answer  of  a  defendant  not  answering  any  of  the  interrogatories  of  the  bin,  and 
which  was  pat  in  after  the  time  for  answering  had  expired  and  an  order  for  far- 
ther time  had  been  obtained,  ordered  to  be  taken  off  the  file. 

SembUf  the  17th,  18th,  and  19th  Orders  of  Aagast,  1841,  do  not  apply  to  a  saiti 
where  there  is  only  one  defendant 

« 

Thb  bill  was  filed  in  July,  1842,  against  a  sole  Defendant,  and 
after  stating  the  matter  of  complaint,  proceeded : — *^  To  the  end, 
therefore,  that  the  Defendant  may,  if  he  can,  shewwhy  your  orator 
should  not  have  the  relief  hereby  prayed,  and  may  upon  his  corpo- 
ral path,  and  according  to  the  best  and  utmost  of  his  knowledge,  re- 
membrance, information,  and  belief,  full,  true,  direct,  and  perfect 
answer  make  to  all  the  several  interrogatories  hereinafter  set  forth, 

—that  is  to  say," ^then  followed  the  interrogating  part  of  the 

bill,  containing  various  interrogatories,  which  were  not  numbered, 
nor  was  there  any  note  at  the  foot  in  the  form  specified  in  the  Order 
XVn.  of  August,  1841. 

The  Defendant  took  an  office  copy  of  the  wh^le  bill,  including  the 
*  interrogating  part ;  and  the  time  for  answering  having  expired,  he, 
on  the  12th  of  October,  1842,  obtsdned  an  order  for  further  timo  to 
answer,  which  time  expired  on  the  2nd  of  November.  An  attach- 
ment for  want  of  answer  issued  on  the  14th  of  November.  The  De- 
fendant afterwards  pat  in  ao  antwer  in  the  following  tdrtti  ^ 
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^^  This  Defendant,  saving,  &c.,  denies  that  the  said  complainants 
are  entitled  to  all  or  any  of  the  relief  in  and  by  their  said  bill  pray- 
ed against  this  Defendant,  without  this,  that,  &c. 

It  was  now  moved  for  the  Plaintiff,  that  the  docament  or  writing 
filed  by  the  Defendant  on  the  17th  of  November,  in  the 
[  '027  ]     record  end  writ  clerk's  office,  •purporting  to  be  the  an- 
swer of  &c.,  might  be  taken  off  the  file  of  records  as 
delasive  and  evasive,  with  costs. 

Mr.  Local  and  Mr.  Sdwyn,  for  the  motion,  said,  that  the  case 
must  be  governed  by  the  practice  of  the  Court  as  established  by  a 
series  of  cases  arising  upon  illusive  pleadings,  and  that  it  was  not 
affected  by  any  recent  Orders.  They  cited  Tomhin  v.  Lethhridge 
(a),  Thomas  v,  Lttltbridge  (6),  Smith  v.  Serle  (c),  Marsh  v. 
Hunter  (d).  Brooks  v.  Purton  (e). 

Mr.  Blunty  for  the  Defendant. — The  case  should  not  be  affected 
by  the  order  for  time,  for  that  order  was  rather  the  consequence  of 
the  ofiSce  copy  of  the  bill  having  been  erroneously  delivered  out, 
with  the  interrogatories,  whereas,  there  being  no  numbers  to  the  in- 
terrogatories, and  no  note  at  the  foot  requiring  the  Defendant  to  an- 
swer any  of  them,  the  copy  should  have  been  delivered  out,*without 
the  interrogatories.  The  order  for  time  was  taken  out  in  vacation, 
when  the  Defendant  had  no  opportunity  of  being  advised  on  the 
effect  of  the  late  Orders. 

The  16th  Order  of  August,  1841,  expressly  directs  that  a  de- 
fendant shall  not  be  bound  to  answer  any  interrogatory,  except  those 
which  such  defendant  is  required  to  answer :  the  17th  Order  points 
out  how  the  plaintiff  is  to  signify  to  what  interrogatories  he  requires 
an  answer :  the  18th  Order  makes  that  note  a  necessary  part  of  the 
bill ;  and  the  19th  Order  specifies  the  form  by  which  the  answer  is 

distinctly  restricted  to  the  interrogatories  which  are  num* 
[  *628  ]     bered  and  pointed  out  by  the  note.    "The  Plaintiff  is  not 

at  liberty  to  disregard  these  forms,  and,  after  adopting 

(a)  9  Yes.  178.  (6)  Id.  468.  (e)  U  Yes.  41S. 

{d)  8  Madd.  437.  (e)  1  Y.  &  Coll  Ch.  Ca.  278. 
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another  form,  creating  ambiguity,  complain  that  the  Defendant  has 
been  irregular,  because  he  has  not  understood  the  meaning  of  it. 
The  object  of  these  orders  is  to  indicate  clearly  to  the  Defendant, 
ivhat  discovery  the  Plaintiff  requires  from  him  ;  and  where  there  is 
no  such  indication,  the  Defendant  is  justified  in  believing  that  the 
Plaintiff  intends  to  prove  his  case,  as  he  may  do,  without  requiring 
any  admission. 

Mr.  Lovaty  in  reply.— The  17th,  18th,  and  19th  Orders  of 
August,  1841,  are  applicable  only  to  cases  where  there  are  several 
defendants.  Both  the  language  and  the  sense  of  the  Orders  shew 
this  to  be  their  true  meaning.  The  Master  of  the  Rolls  has  put 
this  construction  upon  those  Orders,  in  a  case  which  was  lately  be- 
fore him. 


Vicb-Chancellor  : — 

I  have  made  inquiry  with  respect  to  the  case  in  which  I  was  told 
that  the  Master  of  tht  Rolls  had  decided  that  the  Orders  of  August, 
1841,  on  the  numbering  of  interrogatories,  did  not  apply  to  the  case 
of  a  single  defendant.  I  am  informed  that  the  case  before  the 
Master  of  the  Rolls  did  not  call  for,  and  that  his  Lordship  did  not 
make  any,  such  decision.  It  was  a  case  of  a  sole  defendant,  the 
plaintiff  had  literally  complied  with  the  terms  of  the  Order,  by 
numbering  the  interrogatories,  and  the  queition  was,  whether  he  had 
done  so  as  '^  conveniently  as  might  be  ?"  The  Master  of  the  Rolls 
decided  only  that,  where  there  was  only  one  defendant,  it  was  im- 
material in  what  way  the  interrogatories  were  numbered  ;  which,  in 
effect,  decided  that,  as  to  a  sole  defendant,  the  Order  was, 
in  that  respect,  nugatory.  If  I  were  'compelled  to  de-  [  *629  ] 
cide  the  point,  I  should  say  that  the  17th,  18th,  and  19th 
Orders  do  not  apply  to  the  case  of  a  single  defendant, — a  case  in 
which  the  provisions  they  contain  are  necessarily  nugatory.  The 
language  of  the  Orders  alone,  which  clearly  suppose  a  plurality  of 
defendants,  would  justify  such  a  construction  of  them. 

ISie  application  in  this  case  is,  that  the  answer  may  be  taken  off 
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the  file  ;  and  an  order  to  that  effisct  I  take  to  be  the  practice  of  the 
Court,  and  the  right  of  the  Pluntiff,  where  a  defendant  having 
taken  out  an  order  for  time  to  answer,  or  to  plead,  answer  or  demur, 
not  demurring  alone,  attempts,  as  this  Defendant  has  done,  to 
evade  the  requi^tion  of  the  order,  by  a  pleading  which,  thou^  a 
literal  compliance  with  the  order,  is  merely  illusive  (a).  The  ques- 
tion, therefore,  is,  whether  the  Defendant  is  protected  from  this 
consequence,  by  tiie  effect  of  the  Orders  of  August,  1841. 

The  language  of  the  16th  Order  has  no  reference  to  the  forms 
pointed  out  in  the  subsequent  Orders,  witii  regard  to  numbering  and 
dbtinguishing  the  interrogatories  which  are  to  be  answered  by  each 
defendant.  The  16th  Order  only  retieves  the  defendant  from 
answering  statements  or  charges  which  are  not  specially  interrogated 
to ;  and  thereby  takes  away  the  opportunity  which  a  Pluntiff  pre- 
viously bad,  in  the  case  of  injunction  bills,  of  laying  a  trap  for  an 
exception,  by  omitting  to  interrogate  to  particular  statements.  If 
the  Orders  had  stopped  here, — If  the  16th  Order  was  the  only 
Order  on  the  subject, — ^it  is  plain  that  the  Defendant  would  not  be 
excused  from  onswering,  in  this  case,  by  any  thing  which  is  found  in 
that  Order. 

Passing  over  the  17th  Order,  it  is  plain  that  the  18th, 
[  *680  ]  Nhich  says  only  that  the  note  at  the  foot  of  the  bill  shall 
be  treated  as  part  of  the  bill,  can  have  no  application  to 
this  bill  which  does  not  contain  that  note.  The  19th  Order  pre- 
scribes a  form  for  the  commencement  of  the  interrogating  part  of  the 
bill,  which,  I  may  observe,  is,  m  its  terms,  applicable  to  several  De* 
fendants,  and  which,  when  it  is  used,  indicates  precisely  the  ques- 
tions which  the  Defendants  are  severally  required  to  answer.  That 
is  not  the  form  which  the  Pluntiff  has  adopted  in  this  case ;  and 
the  Defendant  cannot  therefore  be  relieved  from  answering  these 
interrogatories  by  any  construction  of  the  19th  Order.  His  argn* 
ment  must  be,  that  the  omission  of  the  Plaintiff  to  observe  the  forms 
prescribed  by  the  18th  and  19th  Orders,  exonerates  the  Defendant 
from  answering  the  mterrogatories.    I  do.  not  admit  the  argument  to 

(o)2DaiLCh.  Pr.  SO. 
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bave  any  foundation,  but  an  answer  to  it  in  this  case  I  wH  presently 
give. 

The  only  Order  npon  which  any  question  can  arise  is  the  17th 
Order.  [His  Honor  read  the  Order.]  This  Order  directs,  first, 
that  the  bill  shall  be  framed  in  a  certain  way,  and  shall  specify  the 
interrogatories,  which  each  defendant  is  required  to  answer.  On 
this  part  of  the  Order,  I  need  only  say,  that,  if  the  Defendant  con- 
sidered this  biU  to  have  been  irregularly  framed,  he  has  not  taken 
the  proper  course  for  bringing  that  irregularity  to  the  notice  of  the 
Court.  Tlie  latter  part  of  the  Order  consists  of  a  direction  to  the 
ofScer  of  the  Court,  to  whom  the  preparation  of  the  office  copies 
belongs,  as  to  the  form  of  copy  he  is  to  deliver  out  to  each  defend- 
ant. In  this  case  the  Defendant,  in  order  to  raise  the  question 
which  he  has  now  rused,  should  have  refused  to  take  any  office  copy 
of  the  interrogatories.  That  refrusal  would  have  rendered  it  neces- 
sary for  the  Court  expressly  to  decide  whether  the  Order  applies  to  a 

■ 

sole  defendant.    The  officer,  however,  gave  out,  and  the 
^Defendant  took  an  office  copy  of  the  entire  bill,  includ-    [  *6S1  } 
ing  the  interrogatories ;  and  the  sole  question  then  is, 
what  are  the  interrogatories  to  which  he  is  specially  interrogated,—* 
and  those,  I  am  of  opinion,  he  is  bound  to  answer,  whether  they  are 
or  not  numbered  or  referred  to  in  any  note. 

There  is,  however,  a  still  more  satisfactory  ground  on  which  this 
case  may  be  determined.  It  is  obvious,  that  in  the  situation  of  the 
Defendant, — ^the  time  for  answering  having  expired, — ^no  Master 
would  have  attended  to  his  application  for  time  to  answer,  if  he  had 
been  informed  that  the  purpose  of  the  Defendant  was  to  answer  in 
this  evasive  form.  In  the  case  of  Brooki  v.  Purton  (ji)j  a  plea 
was  ordered  to  be  taken  off  the  file,  after  time  to  answer  had  been 
obtained,  on  the  ground  that  the  plea  was  not  an  answer  in  the  or- 
dinary sense  which  was  mtended,  and  for  which  the  time  had  been 
granted :  and  thia  is  certainly  not  such  un  answer  as  the  order  ob- 
tained in  this  case  could  possibly  be  understood  to  sanction.  If  tiie 
Defendant  .was  ever  in  a  condition  to  refuse  to  answer  the  bill  in  re- 

(a)  1  T.  &  CoU.  Ch.  Ca.  S7S. 
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Bpect  of  its  form,  he  has,  in  the  circumstanoes  of  this  case,  widved 
the  right  by  obtaining  the  order  for  time. 

The  motion  must  be  granted ;  and  on  the  ground  that  the  answer 
is  an  abuse  of  the  indulgence  of  the  Court  upon  which  the  order 
for  time  proceeded,  the  Defendant  must  pay  the  costs. 


[  •682  ]  •KiLMiNSTKE  V.  Peatt. 

1842 :  December  5. 

One  of  two  Co-Plaintiffs  having  become  bankrapt,  and  the  other  appearing  on  the 
motion  of  the  Defendant  to  dismiss  for  want  of  proaecation,  and  declining  to  pro- 
ceed with  the  caose,  the  bill  was  dismissed,  with  costs. 

Mr.  Bevir  moved  to  dismiss  the  bill  for  want  of  prosecution. 
There  were  two  Plaintifi.  The  replicatien  had  been  filed  in  April, 
1842,  and  in  May  the  subpoena  to  rejoin  was  served,  and  the  order 
issued  for  a  commission,  which  was  returnable  the  first  day  of  Mich- 
aelmas Term.  In  June  one  of  thePlaintiffs  became  bankrupt,  and 
no  further  steps  had  been  taken  in  the  cause.  He  cited  Caddiek 
V.  Ma9wn(a)^  Latham  v.  Kenrick(J>).  The  Plain tifis  had  not 
proceeded  with  their  commission,  bat  they  could  not  abandon  it  and 
thereby  withraw  the  case  from  the  17th  Order,  and  bring  themselves 
under  the  old  practice :  Ray%(m  v.  Leen  (c). 

Mr.  Elderton,  for  the  solvent  Plaintiff,  opposed  the  motion,  and 
cited  AdatMon  v.  Hall  (d)  ;  ChichtBter  v.  Eunter  (e). 


(a)  1  Sim.  601.  (6)  Id.  6S2,  n. 

(c)  1  Keen,  16.  Plaintiff  undertaking  to  set  down  the  cause,  as  against  the  de- 
fendant Leetf  within  a  fortnight,  and  not  to  examine  any  witnesses  except  to  prove 
the  deed  of  disclaimer  in  &c.,  Conrt  makes  no  order  on  the  motion  to  dbmiss  &c.,  but 
orders  thatt  he  plaintiff  do  pay  the  costs  of  the  motion.    Beg.  Lib.  B?  1895,  fo.306. 

(d)  T.  &  B.  268.  8.  C.  reported  as  Adamton  t.  ffu//,  1 13.  &  St  249. 
(«)  S  BetT.  491. 
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1642. — ^Needham  t.  Naedbam. 

Thb  Yicb-Ghahcbllok  inquired,  whether  the  aolfent  Phuntiff 
would  undertake  to  proceed  in  the  cause. 

Mr.  JEldertofij  for  the  Plaintiff,  declined  to  proceed. 

The  YicbChanoellor  made  the  order  the  dismiss  the  bill  with 
eoets. 


*Nbedhah  v.  Nbkdhah.  [  *6Si  ] 

1842:  Dec  8. 

Where  a  decree  directing  an  aet  to  be  done,  has  been  drawn  np  without  fixing  a  time 
within  which  the  act  is  to  be  done,  the  decree  is  not  rendered  ineffectual  by  the 
operation  of  the  11th  and  12th  Orders  of  August  1841,  but  the  Court  will,  upon 
notion  for  that  purpose,  fix  a  time  for  the  performance  of  the  act.  Order  made 
upon  motion,  fixing  a  time  for  the  performance  of  an  act,  which  a  decree,  made 
upon  a  bill  taken  pro  confesso,  had  ordered  to  be  done. 

The  decree  in  this  cause,  made  on  the  2nd  of  July,  1842,  was 
drawn  up  in  the  foUowing  form : — 

*'  This  Court  doth  declare,  that  a  breach  of  the  trust  contained 
in  the  will  of,  [  Jtc.  ],  deceased,  has  been  committed  by  the  said 
Samu$l  EllU  Brittawt^  and  that  such  breach  of  trust  was  commit- 
ted at  the  instigation  and  request  of  the  Defendant,  FraneU  Henry 
WiUum  Needhamj  against  whom  the  Plaintiff 's  bill  is  taken  pro 
confesso,  by  order  dated  the  9th  of  May,  1842.  And  this  Court 
doth  order  and  decree  that  the  said  Defendants  do  restore  and  re- 
place the  trust-funds  in  the  pleadings  mentioned,  with  liberty  for  the 
said  Defendants,  or  either  of  them,  to  apply  to  the  Court,  upon  the 
said  funds  bemg  so  replaced.^ 


if 


The  Defendants  not  having  obeyed  the  order,  the  Plaintifi  now 
moved  that  the  said  Defendants  might  be  respectively  ordered  to  act 
in  obedience  to  the  decree,  by  restoring  and  replacing  the  said  trust- 

VoL.  I.  TO 


iU  CA8BS  IN  OHANCIBT. 

fondfl  ihoreia  ordered  to  be  restored  aad  repleoed  bjr  the  aaid  De- 
fendants, on  or  before  the  10th  day  of  January,  IMS. 

Mr.  (7a2t;0re,  for  the  motion. 

Mr.  Wrightf  for  the  Defendant  Needhamj  sud,  that  the  decree 
was  inoperatiye,  for,  not  bebg  m  the  form  prescribed  by  the  12th 
amended  Order  of  the  26th  of  August,  1841,  the  Plidntiflb  could 
not  avail  themselves  of  the  compulsory  process  given  by  the  11th  of 
the  same  Orders.  The  decree  having  been  taken  pro 
£  *684  ]  confesso  against  JVeed%am,  and  being  ineffectual  in  *the 
form  in  which  it  was  taken,  could  not  be  amended  in  the 
manner  now  sought. 

Mr.  Cahertf  in  reply.-— The  Court  may  make  the  four4ay  <ffder 
uoder  the  old  practice.  The  decree  was  taken  in  its  present  form 
as  an  indulgence  to  the  Defendants. 

Thh  Yicb-Ghancbllob  said  the  four-day  order  ought  not  to  bo 
made,  where,  as  in  this  case,  the  defendant  was  not  m  default ;  but 
that  the  Court  might  then  order  the  Defendant  to  perform  the  decree 
in  a  given  time,  and  that  his  failure  to  comply  with  that  Order  would 
be  a  default,  on  which  the  Plsuntiff  might  afterwards  act. 

Motion  grantod. 


MEMORANDA. 


On  the  29th  of  October,  1841,  JomM  L.  Skight  Brtics,  Esq. 
Q.  C,  was  appomtod  Yice*Gbancellor  and  afterwards  received  the 
honour  of  Knighthood,  and  was  appointed  a  Member  of  Her  Mqee- 
ty's  Privy  Council. 

On  the  30th  of  October,  1841,  James  Wigram^  Esq.,  Q.  C,  was 
appointed  Yice-Cbancellor,  and  afterwards  received  the  honour  of 
Knighthood,  and  was  appointed  a  Member  of  Her  M^esty's  Pri?y 
CouAfsU. 
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184SL— Needham  r.  Naedham. 

On  the  rengnation  of  the  Bight  Honourable  Sir  John  Bernard 
BoBonquetj  Knight,  in  Michaelmas  Vacation,  1841,  Orei$weU  Oren- 
weUj  Esq.,  Q.  C,  having  been  preyionsly  called  to  the 
degree  of  Serjeant-at-law,  was  ^appointed  a  Judge  of  the    [  *635  ] 
Common  Pleas,  and  received  the  honour  of  Knighthood. 

In  Hilary  Term,  1842,  the  following  gentlemen  were  appointed 
Queen's  Counsel : — Edward  WiJJbrahamj  Esq.;  WVJdnmn  Mathwsj 
Esq. ;  John  Hwhert  Koe,  Esq. ;  John  Godfrey  Tttd^  Esq. ;  WU- 
Jjuxm  LoftuB  Lotpndeij  Esq. ;  Hunnas  Purtfiij  Esq. ;  John  WaUuVj 
Esq. ;  Kenyon  Steven  Parker^  Esq. ;  Jamei  Ru9$eUy  Esq. ;  Thomai 
Oliver  Anderdan^  Esq. ;  Bobert  Frioleau  OoupeU,  Esq. ;  and  Lqf. 
tu$  Tottenham  Wtgram^  Esq. 

Thomas  Pembertany  Esq.,  was  appomted  Attorney-General  of 
His  Soyal  Highness  the  Prince  of  Wales. 

In  February,  1842,  Francis  Stack  Murphy ^  Esq.,  in  Trinity 
Vacation,  Herbert  George  Jones^  Esq.,  and  in  Michaehnas  Term^ 
Alfred  Septimus  JDotvlinffy  Esq.,  were  respectiTely  called  to  the 
degree  of  Seijeant-at-law. 


AN 
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PRINCIPAL  MATTERS. 


ABATEMENT. 
See  Dismissal,  3,  3. 

ABSOLUTE  INTEREST. 
See  Will,  1,  S. 

ACCOUNT. 
See  Parties,  3. — Set-oit. 

• 

Ib  a  suit  by  xesidoarr  legatees  of  A. 
anfost  the  personal  representatives 
of  ^..  who  was  the  executor  of  A., 
for  payment  of  a  debt  due  from  B. 
to  A./ the  amount  of  which  was  not 
admitted,  and  also  for  an  account  of 
the  personal  estate  of  A.,  praving 
also,  unless  assets  were  admitted,  an 
account  of  the  personal  estate  of  B,, 
and  that  being  insufllcient,  seeking 
to  charge  his  real  estate : — Hela, 
that  the  Plaintiff  was  not  entitled  to 
a  declaration,  that  a  particular  debt 
or  sum  constituted  an  item  in  the  ac- 
count to  be  taken,  but  that  cTidenoe 
tending  to  show  Uiat  the  Defendant 
should  be  charged  with  such  particu- 
lar debt  or  sum — was  admissible. 
TmlifiJ,  7om/tn,  936 

The  cases  of  Law  t.  Hunter ^  Bom- 
iy  T.  Hunter,  and  Walker  t.  Wood- 
ward obeerred  upon.    16. 


ACQUIESCENCE. 

See   CoNSTRucTiYB    Trust. 
ciFic  Prrformanojb,  6. 

ADMINISTRATION. 
See  Recciyer,  2,  3,  4. 


In  a  suit  b?  a  simple  contract  creditor, 
whose  debt  was  secured  by  a  deposit 
of  deeds  by  way  of  equitable  mort- 
S^^i  against  the  executors  and  de- 
Tisees  of  the  debtor,  the  mortgaged 
premises  were  sold,  and  were  not  suf- 
ficent  to  pay  the  Plaintiff's  debt. 
The  generaf  assets  of  the  testator 
were  insufficient  to  pay  his  debts 
and  the  costs  of  suit.  The  parties 
beneficially  entitled  under  the  devise 
b^  their  answer  disclaimed,  but  the 
bill  was  not  dismissed  smnst  them : 
^Held,  that  the  Plaintiff  as  equiuble 
mortgagee  was  entitled  to  the  pro- 
ceeds of  the  sale  of  the  mortgaged 
premises,  and  the  executors  of  the 
testator  were  entitled  to  retain  in  full 
out  of  the  general  assets  the  debts 
owing  to  them  by  the  testator,  and 
that  the  residue  of  the  assets  should 
be  applied  in  the  following  order  :^- 
in  payment,— first,  of  the  costs  of  the 
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ezecQtorB,  m  between  solicitor  and 
client ;  secondly,  of  the  costs  of  the 
PJftintiff  (including  those  of  the  pur- 
chaser, which  the  Plaintiff  was  or- 
dered to  pay);  thirdly,  of  the  costs 
of  the  Defendants  beneficially  entitled 
under  the  demise;  and,  fourthly,  of 
the  debts  remaining  doe  to  the  Plain 


tiff  and  the  other  creditors. 
T.  Poioer, 

ADMISSIONS. 
See  EviDiNCB,  3,  4, 

AFFIDAVIT. 
See  Exhibit,    3. 


on  his 


Tipping 

4051 


1.  Semble,  the  affidavit  in  support  of 
the  application  to  withdraw  replica- 
tion and  amend,  under  the  15th 
Older  of  1828,  should  specify  the 
nature  of  the  proposed  amendments. 
Phillips  Y.  Goding,  40 

8.  Semble,  the  sffidavit  by  the  Plain- 
tiff himself  of  the  materiality  of  the 
discovery  sought  cannot  be  dispensed 
with,  on  the  motion  to  extend  the 
common  injunction,  unless  sufficient 
Masons  ftnr  the  absence  ef  snch  affi- 
davit be  aMif  nedi    Stots^  v.  Gaury, 

09 

3.  Upon  A  motion  for  the  production  of 
documente  deeoribed  in  a  schedule  to 
the  answer,  and  admitted  to  be  in  the 
Dtfentfaot's  possession,  liberty  will 
Im  given  to  the  Defendant  to  fild  an 
tflraavit  ae  a  ground  for  qvtfifyiiig 
ihe  order  for  production,  by  petmit- 
ting  him  to  ooneeal  suck  parts  of  the 
doenmontn  as  do  not  relate  to  the 
itibjeet  ef  ths  suit.     Curd  v.  ClirJ, 

d74 

4.  Sembk^  SD  a  motion  to  produce 
doonmenls,  the  affidavit  of  the  De- 
fendsot  is  admissible  to  shew  that 
the  doomneots  are  within  any  gronnd 
ipon  which  the  Defendsst  is  entitled 
Is  withhold  the  production.  tAtweU 
Ufn  r.  jBdufe^i  697 

^  QiMrei  whether  an  affidavit  might 
sot  be  reeetved  in  support  of  the 
motion  for  prellminiry  lAqniries 
wheve  the  answer  simsly  Mated  iirno- 
fsnos  of  the  Plaintiff  ^s  titto? 
Asm  t.  UglilMiff, 


AGENT. 

See  Rbcsitek,  1. 

AGREEMENT. 
A  debtor  effected  an  insurance 
life,  one  condition  of  the  policy 
being  that,  if  it  should  be  assigned 
bona  fide,  the  assignee  should  have 
the  benefit  of  it,  so  far  as  his  interest 
extended,  notwithstanding  the  assur- 
ed should  cummit  suicide :  he  deposit- 
ed the  policy  with  his  creditor,  accom- 
panied by  a  letter  promising  to  assign 
It  to  him,  when  requested,  as  a  se- 
curity for  his  debt.  No  notice  of 
the  assignment  was  given  to  the  as- 
surers.— Heldy  that  inasmuch  as  the 
deposit  of  the  policy,  and  the  agree- 
ment to  assign  it  by  way  of  security 
for  a  debt,  constituted  in  equity  a 
valid  assignment  as  between  the 
parties  to  the  transaction,  it  was  also 
an  effectual  assignment  within  the 
condition  as    against  the 


Cook  V.  Blacky 
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AMENDMENT. 

See  Costs  1,  3.— Exceptiohs,  1, 8,  3, 

4,  t.— Rt^ticinoir,  1. 

ANSWER. 
See  Costs,   3. — ^DiscovtRt. — ^Excsp* 

TIOMS,  1,  4.<— lNTEBROOA.TORUes,  9. 

The  anSWisr  of  a  defendant  not  tnswer- 
ing  any  of  the  interrogatories  of  ths 
bill,  Snd  #hich  was  put  In  after  thS 
titne  fot  ahswering  had  eipirei,  and 
in  ordsr  fot  further  time  had  been 
obt^ed,  ordered  to  be  takes  off  the 
ms.    Lynch  V.  Leoeme,  090 

APPEARANCE. 
See  ATTACBMCXt. 

L  As  appearanoe  cannot  be  entered 
for  &  defendant  under  the  8th  Order  of 
August,  1841,  where  the  snbmena 
was  served  before  the  otd^ts  of  Au- 
gust, 1841.  came  into  operation,  and 
was,  therefore,  not  served  according 
to  the  14th  Order.  Gregory  v. 
Gregeofif  106 

9.  An  affidatit  that  the  deponent  has 
bquired  of  and  been  infotmed  by 
th^  olstt  in  coon,  and  the  deponent 
helihv^  it  to  h*  trus,  thst  uo  appear^ 


INDEJ^. 


619 


«Dee  has  been  eoteied  by  tbeD«foQd- 

ftDt,  ia  sofficient  to  aatiafy  the  Court 
of  that  fact.  TalhamY.  Wilhamt  159 
3.  It  is  necesaary,  in  applications  under 
the  8tb  Order  of  August,  1841,  that 
the  affidavit  of  service  of  the  sub- 

Soena  should  state  ttiat  the  inemoran- 
um,  in  the  form  presciibed  by  the 
14th  Order,  was  at  the  foot  of  such 
sobpcena— Ssfii6/(8  lb, 

ARTICLES  BEFORE  l^R- 
RIAGE. 

1.  On  the  proposed  marriaffe  of  the  in* 
fant  daughter  of  one  who  was  noo 
compos  mentis,  a  petition  was  pre- 
sented to  the  Lord  ChoMcdlor^  under 
the  Stat.  4  Geo.  4,  c.  76,  s.  17,  for  his 
consent,  in  order  to  obtain  a  ]icense« 
The  petition  was  referred  to  the  Mas- 
ter ;  and  the  intended  husband,  by 
affidavit,  stated  that  he  had  agreed  to 
make  a  certain  settlement.  The 
Master  reported  in  favour  of  the  mar- 
riage, and  the  report  was  confirmed. 
The  parties  did  not  avail  themseWes 
of  the  consent  of  the  Lord  Chancel- 
lory but  shortly  afterwards  married, 
under  the  act  6  &  7  Will.  4,  c.  85, 
without  the  license.  The  settlement 
mentioned  in  the  affidavit  was  not 
made, — ^the  parties  having  entered 
into  articles  for  a  diffiarent  settlement : 
— Heldy  that  the  proposal  laid  before 
the  Master  amounted  to  a  contract, 
which,  in  the  absence  of  any  settle- 
ment properly  substituted  for  it,  the 
Court  would  eniorce.    Cook  v.  Fryer, 

498 

9.  Semble,  it  was  not  incompetent  to 
the  parties  before  the  maniago  to 
vary  bona  fide  the  tenna  of  the  oon-* 
tract,  notwithstanding  it  had  been 
approved  by  the  Court.  lb, 

ASSIGNEE. 
See  Costs,  5,  6,  7. 

ASSIGNMENT. 
See  AoRiKMENT.  —  FoRriiTURB. — ^In- 
junction, 4. — NoTiGS|4»  6.1— Pai- 

OBITY. 

I.  Assignment  of  funds  by  s  pnsoner 
on  a  charge  of  felony  to  s«care  pay- 
ment of  an  antecedent  debt,  and  opets 


to  be  Uianned  in  hia  deiiwee,  ^stilb- 

lished,  notwithstanding  his  subse- 
quent conviction.  Perlune  ▼.  Brad" 
Uv,  310 

3.  A  deed  of  assignment  by  way  of 
mortgage  of  a  ship  together  with  her 
tackle,  and  appurtenances,  and  til 
oil,  head  matter,  and  other  oargo, 
which  might  be  caught  or  brought 
home  in  such  ship,  is  against  the  as- 
signor, a  valid  assignment  in  equity, 
as  well  of  the  future  cargo  to  be 
taken  during  the  particular  voyage, 
as  of  the  cargo  (if  any)  which  ex- 
isted at  the  time  of  the  assignment. 
Langton  v.  Horton,  549 

3.  The  ship  was  on  her  voyage  at  the 
time  of  the  assignment ;  the  parties 
sent  notice  of  the  assignment  to  the 
master  of  the  ship,  and  the  roaster 
delivered  up  possession  of  the  ship 
and  cargo  to  the  mortgagees,  imme- 
diately after  her  return  from  the 
voyage: — Held,  that  the  equitaUe 
title  of  the  mortgagees  to  the  oargo 
was  perfected,  and  could  not  be  de- 
feated by  a  judgment  creditor  of  the 
assignor,  who  afterwards  sued  out  a 
writ  of  fi.  fa.,  and  proceeded  to  take 
the  ship  and  cargo  in  execution.    Jb, 

ATTACHMENT. 
See  Prisoner. 

The  8th  Order  of  August,  1841,  is  not 
Jmperative :  a  plaintiff  may  notwith- 
standing proceed,  according  to  the 
old  practice,  to  enforce  appearance  by 
attachment.     ColHns  v.  Brovan^  315 

ATTORNBY-CHENERAIi. 
See  Costs,  4. 

AWARD. 
See  Motion,  1. 

I.  Aa  ^ward,as  between  pwtnen,  pro- 
viding for  the  application  of  the 
partnership  assets,  if  there  should  be 
a  surplus,  but  not  providing  for  ^ 
event  of  a  deficiency,  is  not  necessa- 
rily invalid :  for  the  Court,  in  sup- 
port of  the  Inward,  may,  in  a  vroper 
case,  intend  that  the  state  of  the  as- 
sets is  such  as  to  render  the  latter 
provision  unnninwmry.  WUkineo^ 
T.  P^e,  «76 
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5.  An  award  in  other  reapeeta  Talid,  ia 
not  rendered  invalid  owing  to  the  na- 
tare  of  (he  remedy  to  which  the  par- 
tiea  are  left,  in  order  to  enforce  obedi* 
ence  to  the  award,  provided  the 
remedy  be  aufficient.  lb, 

3.  An  award  (under  an  order  of  refer- 
ence in  a  cause  seeking  an  account) 
in  question  between  the  parties  to  be 
taken,  without  ordering  payment  of 
the  balance  which  shall  be  found  due, 
ia  not,  therefore,  bad  ;  for  the  Court 
may  enforce  payment  of  such  balance 
in  the  cause.  lb, 

4.  A  sum  of  money,  constituting  an 
item  in  an  account,  being  one  of  the 
matters  in  reference,  the  arbitrator 
directed  the  accounts  to  be  taken, 
and  the  sum  in  question  to  be  paid  at 
a  certain  time,  without  reference  to 
the  state  of  the  accounts  at  that  time : 
— Semble^  this  does  not  necessarily 
affect  the  validity  of  the  award.    lb. 

6.  Among  the  matters  referred  to  an 
arbitrator,  was  the  question,  whether 
W.  or  P.  ought  to  be  uUimatdy 
liable  upon  a  promissory  note,  of 
which  P.  was  the  maker,  and  W.  an 
indorsee,  as  surety  for  P.;  and 
whether  P.  was  entitled  to  an  in- 
demnity from  W,  against  the  liabili- 
ty of  P.  to  pay  the  note  when  it  be- 
came due?  The  arbitrator,  by  his 
award,  amonpf  other  things,  declared 
that  the  liabilities  of  P.  on  the  note, 
as  between  P.  and  W. ,  should  re- 
main unaffected  by  the  award : — Held, 
that  the  award  was  not  final,  and 
was  therefore  bad.    lb, 

BANK  OF  ENGLAND. 

The  Bank  of  England  ought  not  to  be 
made  a  party  to  a  suit  for  the  pur- 
pose of  giving  effect  to  a  charge 
upon  stock  standing  in  the  name  of  a 
felon  convict.    Perkins  v,  Bradley, 

219 
BANKRUPTCY. 
See  Dismissal,  3. — Jurisdictiok,  1,  3.' 

BARON  AND  FEME. 

See  Articles  beforb  Marriage. 

Husband  and  Wife. 

See  InVANT.-— lNTEBRO«ATOE»i. 


It  18  not  neoeflsary  to  serve  an  offiee 
copy  of  the  bill  upon  a  party  to  the 
suit,  under  the  23rd  Order  of  Augoat, 
1841,  in  order  that  he  may  be  bound 
by  the  proceedings  in  the  cause.  An 
examined  copy  of  the  bill  is  sufficient. 
Blew  V.  Martin,  150 

CHARITY. 

The  Court  ought  not  to  decree  the  sale 
of  a  charity  estate,  except  upon  a 
very  special  case;  and  so  much  of 
an  information  as  sought  to  obtain 
an  inquiry  preparatory  to  that  decree, 
in  the  absence  of  any  special  case  for 
it,  was  d  ismissed.  A  ttomey-  General 
T.  The  Mayor,  Aldermen,  and  But' 
gesses  of  l/ewttrk-upon-TVent,     395 

COMPUTATION  OF  TIME. 
See  Sunday. 

CONSENT. 
See  Articles  before  Marriage. 

CONSTRUCTION. 

See  Detise. — ^Legacy. — ^Plea.— 

Statutes. — Will. 

CONSTRUCTIVE  NOTICE. 
See  Notice. 

CONSTRUCTIVE  TRUST. 
See  Trust. 

CONTINGENT  LEGACY. 

See  Legacy. 

CONTRACT. 

See  Agreement. — Articles    betorb 

Marriage. — Assignment. — Mines. 

CO-PLAINTTFTS. 
See  Dismissal,  3. 

COSTS. 

See  Administration. — ^Decree,  1. — 

Interpleader,  1. 

1.  The  Court  will  not,  at  the  hearing 
of  the  cause,  without  a  special  appli- 
cation order  the  Plaintiff  to  pay  the 
additional  costs  occasioned  by  a  case 
made  and  allegations  inserted  in  the 
original  bill,  which  was  struck  out 
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and     abandoned     by     amendment. 
Mounsey  r,  Bufuham,  22 

8.  The  most  convenient  time  for  appli- 
cations in  respect  of  such  costs,  is  im- 
mediately upon  the  cause  of  com- 
plaint arising;  and  the  amount  of 
the  costs  complained  of,  is  material 
in  reference  to  the  propriety  of  the 
application.  lb, 

3.  A,  insisted  by  his  answer  that  B.,  a 
claimant  of  the  property  in  question, 
should  be  a  party  ;  B.  on  being  made 
a  party  slated  by  his  answer  that  he 
had  gi?en  notice  of  disclaimer  to  A, 
before  the  suit  began,  but  did  not 
enter  into  evidence :  the  Court  can- 
not determine  the  question  of  costs 
on  the  answers,  but  may  direct  an 
inquiry  to  ascertain  when  the  notice 
of  disclaimer  was  given.  Perkins 
▼.  Bradley,  219 

4.  The  Atiorney-Genexal  on  behalf  of 
the  Crown — Defendant  in  a  suit, 
claiming  an  interest  in  the  goods  of 
a  felon  convict,  the  subject  of  the 
suit,  against  purchasers  for  value, 
and  failing  in  that  claim,  is  cot  enti- 
tled to  his  costs  out  of  the  fund,  as 
a  matter  of  course.  lb. 

6.  The  provisional  assignee  of  the  In- 
solvent Court,  made  a  Defendant  in 
a  cause  in  respect  of  his  interest  in 
the  property  of  an  insolvent  debtor 
assigned  under  the  statute,  is  in  the 
same  situation  with  respect  to  costs, 
as  the  insolvent  debtor  himself  would 
have  been;  and  therefore,  on  a  bill 
of  foreclosure,  the  mortgagor  being 
an  insolvent  debtor,  and  the  equity  of 
redemption  vested  in  the  provisional 
assignee,  the  provisional  assignee  is 
not  entitled  to  his  costs  from  the 
Plaintiff.    Appldty  v.  Duke,        303 

6.  The  official  assignee  and  the  credit- 
or's assignee  of  a  bankrupt  who  are 
necessary  parties  to  a  suit  for  fore- 
closure in  respect  of  their  interest  in 
the  equity  of  redemption  of  premises 
of  which  the  bankrupt  was  the  mort- 
gagor, and  which  are  an  insufficient 
security  for  the  amount  of  the  mort- 
gages thereon,  are  not  entitled  to 
their  costs  of  the  suit  from  the  Plain- 
tiff.    Cash  V.  Beieher,  310 

7.  In  a  creditor's  suit,  the  assignees  of 
a  bankrupt,  who  is  a  defaulting  exe- 
eator  of  the  deoeaaed  debtor,  are  not 

Vol.  I.  7j 


entitled  to  their  costs  of  the  suit  out 
of  the  testator's  estate ;  but  if  the 
Plaintiff  sought  to  charge  the  ns- 
signees  with  the  receipt  of  specific 
parts  of  the  testator's  estate,  and 
failed  to  do  so,  the  assignees  might 
be  entitled  to  costs.  Massey  v. 
Moss,  319 

8.  The  Plaintiff,  in  interpleader  must 
bear  the  costs  of  any  proceedings 
which  he  may  take  in  the  suit  that 
are  productive  of  needless  expense  ; 
and,  therefore,  where  the  Plaintiff 
filed  unnecessaryaffidavits,  and  enter- 
ed into  evidence  in  the  cause,  and 
obtained  a  second  injunction  ex  parte 
to  restrain  proceedings  at  law,  when 
no  such  proceedings  were  threatened, 
he  was  ordered  to  pay  the  costs 
thereby  incurred.  Crawford  r. 
Fisher,  436 

9.  Under  a  direction  by  will  to  accumu- 
late And  lay  out  a  certain  sum  of 
money  in  the  purchase  of  land  to  be 
settled  to  uses  thereby  declared,  tho 
costs  of  the  investment  are  to  be  paid 
out  of  the  particular  sum  directed  to 
be  invested.     Gwyther  v.  Allen,  505 

10.  A  party  to  a  cause,  for  whose 
benefit,  in  comman  with  others,  the 
cause  has  been  prosecuted,  cannot 
avail  himself  of  the  benefit  resulting 
from  the  suit,  discharged  of  the  ex- 
penses of  it,  although  he  might  have 
been  made  a  party  without  his 
authority.    Hall  v.  Lover,  571 

11.  The  employment  of  a  solicitor  in 
business  relating  to  a  trust  estate,  by 
the  authority  uf  the  trustee,  or  of 
some  of  several  cestui  que  trusts, 
gives  the  solicitor  no  lien  or  charge 
upon  the  trust  estate,  or  upon  the 
shares  of  the  other  cestui  que  trusts. 

lb. 

12.  The  lien  of  the  solicitor  upon  a 
fund  recovered  in  a  suit  which  he  has 
conducted,  is  confined  to  the  costs  of 
that  particular  suit ;  and,  therefore, 
sefMe,  a  solicitor  who,  in  relation  to 
the  same  estate,  in  whiclM  the  same 
parties  are  interested,  has  brought  an 
ejectment,  and  a  sut^  in  equity,  has 
no  lien  upon  the  fund  recovered  in 
the  suit  for  his  costs  of  the  ejec^ 
ment.  lb, 

13.  It  beingjadfflitted  by  the  Defend- 
ants in  a  snit  against  ezecaton  and 
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paitieB  ohirgod  with  miaftpplyingthe 
tnut  propertj,  that  an  account  had 
been  setued  between  the  residuary 
legatee,  the  executor,  and  the  other 
Defendant,  upon  an  erroneous  foot- 
ing, by  which  the  other  Defendant 
was  lienefitted,  and  the  residuary 
legatee  was  prejudiced,  the  Court,  on 
dismissing  the  bill  of  the  residuary 
legatee,  on  the  ground  that  he  had 
no  title  to  the  relief  prayed,  did  so 
without  costs.  Portiock  v.  Gard- 
ner^ 594 

COURT  OF  REVTIEW. 
See  JuBisDiCTioN,  1. 

COVENANT. 
8u  Forfeiture,  3. — Lease. — ^Mines. 
— iSpecific  Performance,  6,  7 

CREDITOR'S  SUIT. 
&e  Administration. — Costs,  7. 

DEBT. 
See  Administration. 

pectee  for  account  in  a  creditor's  suit, 
seeking  to  charge  the  real  and  per- 
sonal estate  of  the  testator,  where 
the  debt  of  the  Plaintiff  was  admitted 
by  the  executors  and  trustees,  and 
by  such  of  the  parties  beneficially 
entitled  as  were  sui  juris,  but  one  De- 
fendant was  a  married  woman,  and 
another  an  infant,  and  there  was  no 

V  evidence  of  the  debt,  except  the  ad- 
mission.   Hughes  V.  Eaies^        486 

D£  BENE  ESSE. 

|.  An  ex  parte  order  for  the  examioa- 
tion  de  bene  esse  of  a  witness  about 
to  go  abroad  is  irregular.  Mcintosh 
ny^  3S8 

T.  Great  Western  Railway  Compa- 

9.  A  motion  to  suppress  depositions 
taken  under  an  order  for  the  exami- 
nation of  a  witness  de  bene  esse,  not 
asking  to  discharge  that  order,  is  not 
supported  by  showing  circumstances 
iiom  which  ^  would  merely  appear 
that  the  ordra  was  irregular ;  for  the 
Court  will  assume,  for  the  purpose  of 
the  motion,  that  the  order  was  r^gu- 
lw«  lb. 


DECREE. 

See  Account. — ^Motuw,  3. 

1.  The  form  of  the  decree,  on  dismis* 
sal  of  a  bill  with  costs,  ordered  to  be 
altered  by  adding  the  words  ^^tohe 
paid  by  the  Plmntiffs;**  with  refer- 
ence to  the  1st  Order  of  the  10th  of 
May  1839,  giving  a  remedy  by  fieri 
facias  or  elegit  for  costs  ordered  to 
be  paid.     Taylor  v,  Jardine,       316 

d.  Where  a  decree  directing  an  aet  to 
be  done,  has  been  drawn  up  withont 
fixing  a  time  within  which  the  act  is 
to  be  done,  the  decree  is  not  render- 
ed ineffectual  by  the  operation  of  the 
nth  and  12th  Orders  of  August, 
1841,  but  the  Court  will,  upon  mo- 
tion for  that  purpose,  fix  a  time  for 
the  performance  of  the  act.  Need- 
ham  ▼.  Needham,  633 

DEMURRER. 

A  tmstee  will  be  restrained  by  this 
Court  from  using  the  legal  powers 
that  have  been  conferred  upon  him 
otherwise  than  for  the  legitimate  pur- 
poses of  his  trust,  and  therefore  % 
demurrer  for  want  of  equity  cannot 
be  sustained  to  a  bill  seeking  such  re- 
lief, although  the  Plaintiff  may  have 
a  remedy  at  law.    Balls  ▼.  Strutt^ 

146 

DETAINER. 
See  Prisoner. 

DEVISE. 

Devise  to  a  ooipomtion  and  other  tme- 
tees  upon  trust  to  diatribnte  the  nents 
and  profits  annually,  on  a  certain  day, 
amongst  certain  families,  according 
to  their  circumstances,  as  in  the 
opinion  of  the  trustees  they  might 
need  such  aeaistance,  whoee  names 
were    thereinaAer   mentioned,  vii. 

eming  twenty-four  persons  ^  ; — 
d,  tot,  not  necessarily  void  for 
uncertainty;  secondly,  not  void  as 
tending  to  create  a  perpetuity;  and, 
thirdly,  a  benefieisl  intOBeat  in  per- 
sons who  might  lawfkUy  lak»  mni 
by  dsviso,  apd  libeiefoie  not 
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within   the   Statute   of  Moitmftiii. 
LUky  ▼.  JSfify,  580 

DISCLAIMER. 
8^  Administration. — Costs,  3,  5,  6. 

RiCIIVBR,  6. 

I.  The  Plaintiff,  who  was  entitled  to 
tithes  arising  on  the  Defendant*8 
land,  served  the  Defendant  with  no- 
tice that  he  had,  by  a  certain  inden- 
ture and  lease,  demised  those  tithes 
for  a  term  of  years.  The  Plaintiff 
afterwards  filed  the  bill  for  an  bo- 
cdant  of  the  same  tithes.  It  appear- 
ed that  the  lessee  disclaimed  all  in- 
terest in  the  tithes ;  and  the  lessee 
also  put  in  a  disclaimer  in  the  cause. 

Held, — ^that  upon  the  disclaimers  the 
Court  might  safely  make  a  decree 
upon  the  evidence  then  before  it, 
without  directing  an  inquiry  with 
reference  to  the  alleged  demise. 
Mounsey  v.  Burnham,  16 

9.  Where,  in  a  suit  for  small  tithes,  by 
the  Ticar,  against  occupiers,  the  rec- 
tor is  a  Defendant  and  disclaims,  the 
Court  may  use  the  disclaimer  for  the 
purpose  of  founding  upon  it  a  de- 
cree for  the  particular  tithes  demand- 
ed by  the  Plaintiff  in  the  suit,  but 
not  for  the  purpose  of  proTin|;  the 
right  of  the  vicar  to  such  tithes. 
SaBsM  V.  Johfuiofif  196 

DISCOVERY. 
See  Production  of  Docvmbnts. 

A  paity  having  deposited  with  his 
iMuikers  an  annuity  deed,  togjptber 
with  other  instrumenta,  as  security 
for  the  balance  of  his  banking  ac- 
count, cannot,  by  his  answer  to  a  bill 
seeking  to  have  the  annuity  deed 
cancelled,  and  the  other  securities 
first  applied  in  satisfaction  of  the 
banker's  claim,  protect  himself  from 
answering  as  to  such  other  securities, 
by  alleging  that  they  are  his  own 
title-deeds,  in  which  the  plaintiff  has 
no  interest.    Duncombe  v.  Dams,  189 

DISMISSAL. 
Set  RaPLicATioN,  9. 

I.  The  arrears  of  rent  and  amount  of 
costa  brought  into  Court  by  the  Plaiit* 


tiff,  in  a  stiit  to  redeem  a  lease  foi^ 
feited  by  non-payment  of  rent,  must, 
if  the  bill  is  dismissed,  be  repaid  to 
the  plaintiff— ff07i6fe.  Bowser  t. 
Colby,  109 

2.  In  a  suit  abated  by  the  death  of  a 
sole  Plaintiff,  the  Court  has  no  juris- 
diction to  order  that  his  representa- 
tives shall  revive  the  suit  Within  a 
time  to  be  limited  by  the  Court,  or 
that  in  defiiult  of  their  doing  so,  the 
bill  shall  be  dismissed.    Lee  v.  Lee, 

617 

3.  One  of  two  Co-Plaintifib  having  be- 
come bankrupt,  and  the  other  appear^ 
ing  on  the  motion  of  the  Defendant 
to  dismiss  for  want  of  prosecution, 
and  declining  to  proceed  with  the 
cause,  the  bill  was  dismissed,  with 
costa.    Kihninster  v.  Pratt,       631 

DISTRINGAS. 
See  Statutes,  Construction  or. 

DOWER. 
See  Implication. 

EJECTMENT. 
See  Costs,  13. — ^Injunotion,  4. 

EVIDENCE. 
See  Account. — Atodavit.— Dibt.— 
Exhibit. — Pboduction    of   Docu- 
ments, 3. — Specific  Performance; 
1,  7.— Tithes. 

EXCEPTIONS. 

1.  Where  secondary  evidence  is  ad- 
mitted to  prove  the  contenta  of  a  lost 
instrument,  the  Court  will  presume 
that  the  instrument  was  stamped,  un- 
less there  be  evidence  shewing  that 
it  was  not  stamped.    Hart  v.  mart,  I 

9.  To  render  secondary  evidence  ad-  • 
missible  in  proof  of  the  contenta  of  a 
lost  document,  it  is  sufficient  to 
prove  that  every  reasonable  search 
for  the  document  has  been  made,  al- 
though every  possible  search  may  not 
appear  to  have  been  made.  R. 

3.  The  parties  agreed  to  admit  in  the 
cause,  certain  facta  in  the  same 
manner  as  if  they  had  been  prov- 
ed by  proper  and  legal  evidenoe; 
nd  among  others,  that  m  eeftain  ex- 
hibit was  the  notice,  and  a  oertUB 
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Other  exhibit  was  a  true  copy  of  the 
lease  referred  to  in  the  notice : — 
Held,  that  the  notice  was  not  evidence 
.  of  the  lease  so  as  to  relioTe  the  de- 
fendant from  the  necessity  of  calling 
the  attesting .  witness.  Mounsey  ▼. 
Bumham  15 

4.  That  the  admission  as  te  the  copy 
of  the  lease  substituted  the  copy  for 
theori^nal,  but  did  not  place  the 
copy  in  a  better  situation  than  the 
orii;inaI,if  it  had  been  produced.  lb. 

5.  The  admission  of  a  will,  in  the 
separate  answer  of  a  married  woman, 
who  is  the  heiress-at-law  of  the  tes- 
tator, is  not  sufficient  evidence  to  en- 
able the  Court  to  declare  the  will 
established.      Brown  v.  Hayward^ 

433 

6.  Whether  in  the  case  of  a  claim 
made  adversely  to  a  class  of  persons, 
the  mode  of  proving  that  all  the 
members  of  the  class  are  parties,  is 
necessarily  by  inquiry  before  the 
Master — qvutre.  Hawkins  v.  Haw- 
kins, 543 

EXCEPTIONS. 

See  Injunction,  1,  3,  3. — Objections 

TO  Draft  Repobt. 

1.  Where  an  answer  is  reported  suffi- 
cient, and  the  bill  is  amended,  the 
Plaintiff  cannot  again  sustain  excep- 
tions on  the  old  matters.  If  the  fur- 
ther answer  is  referred  on  new  ex- 
ceptions relating  to  ^the  old  matters, 
the  Defendant  may  object  that  the 
answer  in  snch  respects  must  be 
deemed  sufficient ;  and  it  is  not  ne- 
cessary that  he  should  move  to  dis- 
charge the  order  of  reference.  Dun" 
combe  V.  Davis,  184 

8.  There  is  no  exception  to  the  forego- 
ing rule,  where  the  amendments  con- 
sist of  particular  charges  and  inter- 
rogatories, which  were  included  in 
a  general  charge  in  the  original  bill, 
or  of  a  prayer  for  specific  relief  in- 
cluded in  the  general  prayer  ;  but, 

3.  Whether  there  is  an  exception  to 
the  rule,  where  a  new  case  is  made 
by  the  amended  h\\\--^uare         lb. 

4.  The  Court  will,  in  a  proper  case, 
entertain  a  special  application  to  re- 
fer an  answer  to  the  Master  to  con- 


sider its  safficiency,  without  regard 
to  the  fact,  that,  by  amending,  the 
Plaintiff  has,  in  form,  admitted  it  to 
be  sufficient.  lb, 

5.  In  a  case  which  is  brought  on  in  the 
form  of  exceptions,  but  in  which  the 
substantial  order  would  be  the  same 
however  the  exceptions  may  be  dis- 
posed of,  the  Court  may  dispose  of 
ihe- case,  without  making  any  order 
upon  the  exceptions.    Hall  ▼.  Laoer, 

571 

6.  Where,  on  a  reference  as  to  title  in 
a  suit  against  a  purchaser  fur  specific 
performance,  the  Master  reports  in 
favour  of  the  title,  but  the  Court 
holds  it  to  be  so  doubtful  that  the 
purchaser  should  not  be  compelled 
to  take  it,  the  bill  may  be  dismissed 
without  overruling  the  exceptions 
taken  by  the  Defendant  to  the  report. 
Robinson  v.  Milner,  578,  n. 

7.  An  order  to  set  down  for  argument 
exceptions  to  the  Master's  report  of 
insufficiency,  obtained  after  service 
of  an  order  for  leave  to  amend,  and 
for  the  Defendant  to  answer  the 
amendments  and  exceptions  together 
is  irregular.  Earl  of  Olengal  r. 
Bland,  634 

EXECUTOR  AND  ADMINIS- 
TRATOR. 
See   Administration. —  Debt. — Par- 
ties, 3,  4,  6. 

EXHIBIT. 

1.  A  deed  proved  by  the  attesting  wit- 
nees  viva  voce  at  the  hearing,  is  well 
proved  for  all  purposes  in  the  cause, 
unless  it  is  impeached.  Bowser  ▼. 
Colby,  109 

2.  The  43d  order  of  August,  1841,  al- 
lowing exhibits  to  be  proved  by  affi- 
davit, instead  of  viva  voce  at  the 
hearing*  does  not  dispense  with  the 
the  practice  of  obtaining  the  order  of 
leave  to  prove  the  exhibit  at  the 
hearing,  but  that  order  may  be  ob- 
tained afler  the  affidavit  has  been 
made.     Clare  v.  Wood,  314 

FAMILY. 
See  Devise. 
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FELON. 

Se$  Assignment,  1. — ATTOBNiy-GiN- 

ERAL. — Stock. 

FELONY. 

Whether  the  party  who  has  been  in- 
jared  by  a  felonious  taking  of  his 
property,  and  is  prosecatiog  the  iai- 
puted  felon,  tnay  not  sustain  a  bill  or 
proceeding  in  equity  against  the  lat- 
ter, to  preserve  in  the  meantime  the 
property,  the  abstraction  of  which  is 
the  subject  of  the  criminal  chaige— 
(/uere.  In  the  maUer  of  the  Marquis 
of  Hertford,  584 

FORECLOSURE. 

See  Costs,  5,  6. — Set-off. 

1.  Where,  after  the  second  report,  and 
day  of  payment  fixed,  in  a  foreclosure 
suit,  the  mortgagor  was  prevented 
by  the  act  of  the  mortgagee  fiom  re- 
ceiving the  rents  of  the  property,  the 
time  of  payment  was  ordered  to  b^ 
enlarged  for  three  months,  upon  pay- 
ment by  the  mortgagor  within  one 
month  of  the  interest  and  costs  found 
due  by  the  last  report ;  notwithstand- 
ing there  was  doubt  whether  the  val- 
ue of  the  security  was  ample.  Gel" 
dard  v.  Hornby  251 

2.  The  mortgagee  of  a  real  estate  made 
a  further  advance,  and  took,  as  se- 
curity for  the  same,  a  further  charge 
upon  the  mortgaged  premises ;  the 
covenant  of  the  mortgagor  for  pay- 
ment, and  an  assignment  of  a  policy 
of  assurance  on  the  life  of  the  mort- 
gagor, upon  trust  to  receive  the  mon- 
ies to  become  payable  on  the  policy, 
and  thereout  first  to  pay  the  expenses 
of  the  trust,  then  to  apply  the  resi- 
due towaids  payment  of  the  mort- 
gage debts,  or  so  much  thereof  as 
should  remain  due,  and  subject  there- 
to upon  trust  for  the  mortgagor.  Up- 
on the  bill  of  the  mortgagee  praying 
a  sale  of  the  policy,  ami  payment  by 
the  mortgagor  of  so  much  of  the  debt 
as  the  proceeds  of  the  sale  should  be 
insufficient  to  pay,  or  in  default  that 
the  mortgagor  might  be  foreclosed  : 
— Hdd,  that  the  mortgagee  was  en- 


titled only  to  the  usual  decree  for  pay- 
ment or  foreclosure  of  the  real  estate, 
and  not  to  a  decree  for  the  sale  of 
the  policy ;  but  that  he  was  entitled 
to  retain  the  policy  upon  the  terms 
of  the  trust,  notwithstanding  the 
foreclosure  of  the  real  estate.  Dyson 
V.  Morris  314 

3.  A  conveyance  of  an  estate  to  A.  in 
trust,  that  the  same  should  stand 
chargeable  with  a  sum  of  money  and 
interest,  and  subject  thereto  in  trust 
for  B.,  with  a  power  of  sale  by  A., 
upon  non-payment,  after  notice,  is 
not  a  mortgage  entitling  A.  to  bring 
his  bill  for  foreclosure.  Sampson  t. 
Pattison,  533 

FORFEITURE. 

See  Payment  into   Court.— Stat- 
utes, Construction  of,  1. 

1.  A  court  of  eqnitj^  will  relieve  a 
lessee  from  a  forfettuTe  by  non-pay- 
ment of  rent,  where  there  is  a  proviso 
that  in  that  case  the  lease  snail  be 
void,  as  well  as  where  there  is  a  mere 
power  of  re  entry. 

2.  Equitable  agreements,  charging  the 
property  comprised  in  a  lease,  but 
not  accompanied  with  a  change  of 
possession  or  other  alteration  of  the 
property,  do  not  work  a  forfeiture  of 
the  lease  in  equity,  notwithstanding 
there  is  a  clause  in  the  lease  against 
assignment-^5«m^e. 

3.  A  court  of  equity,  when  asked  by  a 
lessee  to  grant  him  relief  against 
forfeiture,  will  consider  the  conduct 
of  the  lessee  in  dealing  with  the  pro- 
perty, whether  that  conduct  does  or 
not  involve  a  breach  of  covenant. 
Bowser  ▼.  Colby,  100 

FRAUD. 

See  Marital  Right. 

1.  To  what  extent  the  equity  of  the 
husband  to  set  aside  a  settlement,  as 
a  fraud  on  his  marital  right,  is  taken 
away,  by  the  absence  of  any  other 
settlement  in  favour  of  the  wife,  or 
the  poverty  of  the  huaband,  or  the 
reasonable  nature  or  meritorious  ob- 
jeet  of  the  impeaehed  'settlement,  or 
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tke  IgBOlMOt  of  tte  iMMbftBd  oC  Um 

•xisteoco  of  tho  totUod  pioyovly— * 
fuare, 
8.  It  is  not  MOMMtry^  in  otdor  to  eo* 
tablifth  his  title  to  this  equity,  that 
the  husband  should  prove  actual  fiaud 
or  deception,  fordeceptioo  iviU  be  in* 
ferred,  if,  afler  the  comneocomeBt  of 
the  treaty  of  iDarriago,  the  wife  should 
have  attempted  to  dispose  of  her  pro- 
perty, without  the  knowledge  or  con- 
eurreoce  of  her  iatsaded  husband. 
Taylor  v.  Pugh^  608 

FUTURE  CARGO. 

Set  ASSIGNMSKT,  S. 

GENERAL  ORDERS. 
XV.  of  1898. 

See  RspLicATf  ON ,  1 . 
XVL  of  1831. 

See  Rkpuoation,  9* 
Y.  of  9th  May,  1839* 

See  ApFiDAViTy  6. 

PRBLIMINAftT  iNQUiaUS. 

I.  el  seq.  of  10th  May,  ISSO'. 
See  Dscaxi,  I. 

Vm.  of  August,  16U, 

See  APFBiAAMCE. 
Attaohmbny. 

XI.  Id, 

iSmDbcbib,9^ 

xn.  U. 

See  Dbombv  9u 

XVIL  Id. 
See  iNTBaROoaMuia^  9^  Su 

XVIII.  Id. 

See  Interrogatories,  9,  3. 

XIX.  Id. 

See  lMTRM00AT0Bmy.9|  3^ 

XXI.  JU. 

See  Ttukwumam  Nove. 

xxm.  JUL 

9. 


XXlV.Ii. 

See  Bill. 
Inpabt. 

LiTBBBOSlATORIBS,  1. 

XL.  Id. 

&«  Parties,  1,9. 

XLin.  Id. 

See  Exhibit,  9. 

XLVIII.  Id. 

See  Ma8tbr*8  Rbpobt. 

GUARDIAN. 
See  Reobivbr,  ft. 

HEIR-AT-LAW. 
See  Eyidemce,  6. 

The  heh^'at-law  of  tlw  vendor  of  real 
estate  is  a  necessary  party  to  a  suit 
by  the  adounislrator  of  the  vendor 
agsinsl  the  porehaeei  ibr'sMoifie 
performance  of  the  contzacL  Maberte 
y.  Marchant  547 

HUSBAND  AND  WIPE. 
See  Etidbncb,  5.-*FRAin>.— >MMiSTA& 
Rmht. 


IMPLICATK)N. 

A  devise  and  bequest  of  real  and  per- 
sonal setate  upon  troBt  for  the  ehd^ 
dieis  of  the  teslslor,  snbjeot  to  the 
dower  and  thirds  at  common  ]«w'*of 
his  wife,  followed  by  a  direction  to 
apply  the  rents,  issues,  and  profits, 
after  dedoetiog  the  dower  and  thirds 
of  his-  wife,  to  the  maintenaooe  of  the 
children,  is  not,  by  impliostion,  a  gift 
ef  any  interest  in  the  estaito  to-  the 
wife.    Adeane  v.  Adame^  537 

INCUMBRANCER. 
te^NoTiCB,  1,4. — Priority. 


INFANT. 

t         <SwMA1lRfAO». 

The  motioB  for  IbstO'to  eatet  a  memo- 
i  raBduiD-  of  seryieo  of  m  copy  of  the 
I  UU,.  Bflder  t)ie'9lih  Older  of  Aogust, 
"    IfiM,  sesdainet. to^  bo«eappoitod  by 
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an  iffidavit,  aheinnf  thai  the  DiiAM- 
dant  ia  Bot  aa  infaat.  Wekh  v. 
Wekk,  603 

INJUNCTION. 
9m  DncuEBKB.-^  Im8oltent  Dibtor. 
JiraiaDicTioN,  1.— Statutu,  Cow- 
BTRucTioMor,  1,4  .— TavaT,  1. 

1.  It  ia  BOt  the  piaetiee  of  the  Court  to 
look  ioto  the  anawer  to  an  injnnetion 
biU,  for  the*  purpoee  of  deteimiBiag 
whether  the  anawer  ia  aoffieieot,  with- 
out ezeeptiona  having  been  preriooa- 
ly  taken  thereto,  notwithatandlng  the 
anawer  may  be  filed  £o  near  the  day 
of  trial,  that  it  ia  |nobable  the  trid 
will  be  had  before  the  proeeedinga 
can  be  atayed  by  the  reault  of  a  re- 
ierenoe  in  the  uaaai  coarae.  If  the 
anawer  were  a  mere  pretence  and 
evasiTe,  it  might  be  otherwiae. 
Scotsanr.  Omiry,  99 

d.  If,  in  anch  a  oaae,  the  anawer  ia  ex- 
cepted to  for  inaufficiency,  the  Court 
wul  look  into  the  ezeeptiona  aad  the 
anaweri  inatanter,  without  refening 
them.  Ib» 

3.  Where  the  Maater  haa  certified  the 
Defendant*B  anawer  to  be  inouflleient, 
the  Court,  notwithataodiog  the  Plain- 
tifir  haa  been  dilatory  in  hia  applica- 
tion for  the  injunction,  will,  on  the 
eve  of  the  trial,  look  into  the  anawer 
and  the  exoeptiona,  inatanter,  to  de- 
termine if  the  anawer  ia  eraaive. 
lb. 

i.  The  goodaof  the  Defoadant,  and 
the  ieaae  of  certain  premiaaa  belong- 
ing to  him,  were  taken  in  exeeutien 
under  a  fi.  fa.  and  sold  :  the  Plain- 
tiff became  the  purchaaer  oC  the 
term,  and  waa  put  into  poaaesaion  of 
the  premiaea  by  the  aheriff,  bnt  no 
aatignment  of  the  term  waa  others 
w  aa  made.  The  Defondaoi  aAar- 
warda  brought  ejectment  and  raeorar- 
ed.  The  Plaintiff  filed  hia  bill  to  le- 
atnun  proeeedinga  in  the  ejectment, 
and  moved  for  the  injunction  upon 
the  anawer,  by  which  the  Defendant, 
admitting  the  Plaiotiff'a  caae^  inaiau 
ed  upon  alleged  inegulantiaa  in  the 
txacotion  of  the  A,  fa.,  whioh,  it 
waaaignad,  repderad  the  pBoaaedinga 
HI  that    eiaeutioB  invalid  at  bar. 

Tbo  Court  granted  the  injnnctioo,  wMi 


libeity  tnilM  PbutiflT  to  take  aaeh 
proeeedinga  at  kw  aa  he  might  be 
adiiaed  to  perfect  hia  title.  Joncf 
T.  Hugim^  893 

INQUIRY. 

See  PRIDBZTT. 

Circumatancea  under  which  the  Court 
will,  before  making  any  other  decree 
in  the  cauae,  direct  an  inquiry  with 
respect  to  a  document  which  isioaiat- 
ed  upon  aa  affecting  the  inteieata  of 
the  partiea  in  the  matter  in  queation, 
but  is  not  produced.    Hart  v.  Hart^ 

I 
INSOLVENT  DEBTOR. 

The  aaaignee  of  an  ineolvent  debtor  ia 
a  necessary  party  to  a  biil  by  the  in- 
aalvent,  praying  thai  an  inatrumena 
which  belonged  to  him,  prior  te  hia 
insolvency,  may  be  delivered  up  to 
him,  and  an  injunction  to  restrain 
proeeedinga  upon  it.    BoUm  v.  Sbrvttf 

146 

INTERROGATORIES. 

Partiib,  7. 

1.  The  afiUavit  of  aervioe  of  the  copy 
of  th*  bill,  under  the  83nl  Order  of 
August,  1841,  on  the  motion  for 
leave  to  enter  the  aaeflsorandum  of 
aarriae  under  the  34th  Order,  nmat 
ahoia  that  in  the  copy  aerved  the  in- 
tanogating  part  waa  omitted.  CHh" 
mn  V.  HaimMy  317 

S;  A  aole  Defondant,  who  ia  apeciallr 
intenogaied  to  the  matter  of  tlie  bill, 
and  who  haa  taken  an  ofilee  copy  of 
th»bill  containing  the  interrogatoriea, 
ia  not  ezempled  from  anawering  the 
same,  on  the  ground  that  the  inter- 
rogatoriea are  not  numbered  or  apeo- 
ified  in  a  note  at  the  foot  of  the  bill. 
Lmch  V.  Leeesne,  6>NI 

3.  Smbb,  the  17th,  18th,  and  19tb 


Ordara  of  Aognat,  1341,  do  not  a 
ply  ta  a  auit,  when  theae  ia  an  only 
Defondanty  IB. 


INTERI^iEADER 
amCosn^B. 
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1.  Ciieamsttnoes  under  which  no  eoitt 
will  be  ordered  to  be  paid,  as  be- 
tween Co-Defeodants,  in  an  inter- 
pleading suit.    Meux  V.  Bell^        73 

9.  A  supplemental  bill  of  interpleader 
held  to  be  regular,  although  filed  in 
respect  of  a  sum  amounting  to  less 
than  i:iO.    Crawford  v.  Fisher,  436 

3.  Observations  on  the  circumstances 
which  render  cases  properly,  or  not 
pioperly,  the  subjecti  of  interplead- 
er. Jb. 

4.  Sembhf  a  suit  of  interpleader  ought 
to  be  so  constituted  at  the  hearing, 
that  the  decree  may  embrace  the 
whole  property,  which  is  the  subject, 
of  the  claims  of  the  Defendanlst 
whereupon  the  Court  is  required  to 
adjudicate.  Ib» 

IRREGULARITY 
See  De  bcmb  esse,  2. — Exceptions,  7. 
Office. — Pleadimgs. — Taxing. 

ISSUE. 
See  Specific  Performance,  7. 

JUDGMENT  CREDITOR, 

A  ship  being  on  her  voyage  at  the  time 
of  the  assignment  of  the  ship  and 
cargo  by  way  of  mortgage,  the  par- 
ties sent  notice  of  the  assignment  to 
the  master  of  the  ship,  and  the  mas- 
ter delivered  up  possession  of  the 
ship  and  cargo  to  the  mortgagees, 
immediately  after  her  return  from 
the  voyage  : — Held,  that  the  equita- 
ble title  of  the  mortgagees  to  the 
cargo  was  perfected,  and  could  not 
be  defeated  by  a  judgment  creditor  of 
the  assignor,  who  afterwaids  sued 
out  a  writ  of  fi.  fa.,  and  proceeded 
to  take  the  ship  and  cargo Jn  execu- 
tion.   Langton  v.  Horxon^         649 

JURISDICTION. 
See  Parties,  7. — ^Taxation. 

1.  Plaintifis  in  equity  claiming  to  be 
admitted  as  creditors  under  a  fiat  in 
bankruptcy,  in  respect  of  a  breach 
of  trust  by  the  bankiupts,  which  was 
the  subject  of  the  suit  in  equity,  ap- 
plied, on  a  dividend  of  the  bank- 
rupt's estate  being  about  to  be  de- 
clared,   to  be  allowed  to  enter  a 


daim  upon  the  prooeediDgs  ^and  to 
have  a  fund  reserved :  the  applica* 
tion  being  refused  by  the  commis- 
sioners,  was  renewed  by  petition  to 
the  Court  of  Review,  and  also  refus- 
ed by  that  Court.  A  supplemental 
bill  was  then  filed,  praying  an  injunc- 
tion to  restrain  the  assignees  from 
paying  any  dividend  which  might  be 
declared,  until  the  cause  in  equity 
was  heard,  or  without  reserving  m 
sufficient  fund  to  answer  the  Plain- 
tiflfs*  demand. 

i76/<f,— That  if  the  Court  of  Chancery 
had  jurisdiction  to  interfere  in  the 
distribution  of  the  estate  of  a  bank- 
rupt, the  Court  ought,  upon  general 
principles,  after  an  adjudication  in 
bankruptcy  on  the  subject  of  the  dis- 
tribution, to  refrain  from  exercising 
such  jurisdiction.  Thompson  v.  Der- 
Aomand  Thompson  v.  Goodman,  358 

9.  Semble, — The  Court  has  no  jurisdic- 
tion to  interfere  in  the  mere  distriba* 
tion  of  the  estate  of  a  bankrupt, 
either  on  the  ground  of  trust  or  oth- 
erwise, lb, 

3.  The  Vke^Chancdlor  cannot,  with- 
out special  authority,  hear  a  motion 
to  discharge  an  order  of  the  Lord 
Chancellor  J  though  made  upon  peti- 
tion as  of  course.  Earl  of  Glen- 
gall  V.  Bland,  684 

LEASE. 
See  Forfeiture. 

A  lease  provided,  that,  in  case  of  any 
breach  of  covenant,  it  should  be  law- 
ful for  the  lessor  to  re-enter  and  ex- 
pel the  lessee,  and  the  lease  should, 
in  that  case,  be  forfeited,  and  be  ut- 
terly null  and  void,  The  lessee 
committed  a  breach  by  non-payment 
of  rent :  —  SembU,  such  a  lease  is 
voidable  and  not  void.  Bowser  r, 
Colby,  109 

LEGACY. 
See  Will,  1. — Marriage. 

A  legacy  to  be  paid  to  the  legatee 
*\when  or  if  "  he  attained  91,  held 
to  be  vested  at  the  death  of  the  testap 
toi,  and  not  to  be  contingent  upon  the 
legatee  attaining  91 .  lister  v.  Brad- 
Uy,  U> 
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MAINTENANCE. 
See  Will,  2. 

The  testator  directed  that  all  and  e?ery 
part  of  his  property  should  be  at 
the  disposal  of  his  wife  for  herself  and 
her  children.  The  widow  took  out 
administration  to  the  testator's  estate 
and  executed  a  voluntary  deed  where- 
by she  settled  the  greater  part  of  the 
fund  of  which  the  estate  consisted, 
upon  trust  for  herself  for  life,  with 
remainder  to  her  children  : — Held, 
that,  under  the  will  the  children  took 
an  interest  in  possession  of  the  prop- 
erty of  the  testator  at  his  decease, 
and  that  the  settlement  was  not  bind- 
ing upon  them,  and  consequently 
was  nut  binding  upon  the  widow. 
And  the  mother  maintaining  and  ed- 
ucating the  children  in  a  proper  man- 
ner, the  whole  of  the  income  of  the 
residuary  estate  was  ordered  to  be 
paid  to  her  during  the  infancy  of  the 
children,  or  until  further  order,  with 
liberty  to  her  and  her  children  to  ap- 
ply.    Crockett  v.  Crockett,  451 

MARITAL  RIGHT. 

See  Fraud. 

The  equity  of  the  husband  to  set  aside 
a  settlement  of  the  property  of  his 
wife,  executed  by  her  during  the 
treaty  of  marriage,  without  his  know- 
ledge, is  ptecluded  by  his  conduct  to- 
wards her,  whereby  she  is  deprived 
of  the  power  of  retiiing  from  the 
marriage,  or,  therefore,  or  stipulating 
for  a  settlement.  Taylor  v.  Pugh,  608 

MARRIAGE. 
See  Consent. 

MOTION. 

MASTER'S  REPORT. 
See  Objections  to  Report. 
Construction  of  the  48th  Order  of  the 
2«th  of  August,  1841.  on  the  fram- 
ing of  the  Master's  leporla.     Meux 
V.  Bell,  73 

MINES. 

In  a  contract  for  sale  of  the  mineral 
under  a  given  quantity  of  surface, 
at  a  certain  price,  payable  by  instal- 


ments, the  tiroes  of  payment  to  be 
accelerated  if  more  than  a  certain 
quantity  of  minerals  should  be  gotten 
from  time  to  time,  the  vendor  im- 
pliedly reserves  the  power  of  enter- 
ing and  inspecting  the  mines,  to  as- 
certain the  quantity  of  minerals  from 
time  to  time  gotten  therefrom  ;  and 
the  vendor  is  entitled  tu  specific  per- 
formance of  the  contract,  wiih  a  cov- 
enant reseiving  such  power  in  the 
conveyance.    Blakesleys.  Whieldon, 

176 
MORTGAGE. 
See  Administration. — Costs,  6,  6. — 
Foreclosure. — Receiver. 

1.  Assignment  of  a  policy  of  insurance 
upon  tiost,  as  a  collateral  security 
accompanying  a  mortgage  of  real  es^ 
tate  : — Held,  under  the  circumstan- 
ces, not  to  entitle  the  mortgagee  to  a 
decree  for  the  sale  of  the  policy. 
Dyson  v,  Morris,  418 

2.  Conveyance  of  real  estate  upon 
trust  to  secure  the  payment  of  advan- 
ces made  upon  the  security  thereof, 
with  a  power  of  sale,  held  not  to  en- 
tide  the  mortgagee  to  a  decree  for 
foreclosure.     Sampson  v.  Pattison, 

533 
MORTMAIN. 
See  Devise. 

MOTION. 
See  Decree,  2. — Trust,   1. 

1.  A  motion  to  make  an  award  an  or- 
der of  Court  is  not  a  motion  of  course, 
but  is  a  special  motion  to  be  made 
upon  notice.     WilkinsoTi,  v.   Page, 

280 

2  Order  made  upon  motion,  fixing  a 
time  for  the  performance  of  an  act, 
which  a  decree  made  upon  a  bill  ta- 
ken pro  confesso  had  ordered  to  be 
done.    Netdham  v.  Needham,       633 

NEGLIGENCE. 
See  Notice,  2. 

NEXT  OF  KIN. 

See  Parties,  3. 

• 

NOTICE. 
See  Aoriembnt,  1.— Assignment,  3. 
Priority. — Solicitor,  I. 
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1.  A  party,  before  adTancingr  tnoDey 
on  a  mortgage,  inquiied  of  the  mort- 
gagor and  his  wife,  whether  any  set- 
tlement had  been  made  upon  their 
marriage,  and  was  informed  that  a 
settlement  had  been  made  of  the  wife's 
fortune  only,  and  that  it  did  not  in- 
clude the  husband's  estate  which  was 
proposed  as  the  security,  and  he  after- 
wards advanced  the  mortgage-money 
without  having  seen  the  settlement 
or  known  its  contents: — Held  that  the 
the  mortgage  was  not,  under  the 
circumstances,  affectedwith  construc- 
tive notice  of  the  contents  of  the  set- 
tlemeator  the  fact  that  the  siettlement 
comprised  the  husband's  estate.  Jones 
v.  Smith  34 

2.  Negligence  may  be  evidence  of,  but 
it  is  not  in  law  the  same  thing  as, 
mala  fides.  lb. 

3.  The  doctrine  of  constructive  notice 
^  applies  in  two  cases  ;  first,  where  the 

party  charged  has  notice  that  the 
property  in  dispute  is  incumbered,  or 
in  some  way  atifected,  in  which  case 
he  is  deemed  to  have  notice  of  the 
facts  and  instruments,  to  a  knowledge 
whereof  he  would  have  been  led  by 
due  inquiry  after  the  fact  which  he  act- 
ually knew,  and  secondly,  where  the 
conduct  of  the  party  charged  evinces 
that  he  had  a  suspicion  of  the  troth, 
and  wilfully  oi  fraudulently  determin- 
ed to  avoid  receiving  actual  notice  of 
it.  lb. 

4.  It  is  not  necessary  to  give  notice  of 
an  equitable  ii)cumbranceto  more  than 
one  of  several  trustees  of  the  proper- 
ty, so  long  as  the  circumstances  of 
the  case  remain  unaltered,  by  the 
death  of  that  trustee,  or  his  ceasing 
to  continue  such  trustee,  or  other- 
wise.    Meux  V.  JBc//,  73 

6.  On  the  question  of  notice,  where 
there  is  aictual  knowledge,  the  Court 
will  not  distinguish  between  know- 
ledge acquired  in  one  character,  and 
that  obtained  in  another.  lb. 

6.  Notice  of  an  equitable  assignment, 
to  the  trustee  or  one  of  several  trus- 
tees of  the  property,  is  necessary  in 
order  to  perfect  the  assignment,  and 
to  acquire  and  mafhtain  priority,   lb. 

OBJECTIONS  TO  REPORT. 
Where  a  report  of  the  Master  reqaires 


L 


confinnation  and  (iirther  directions 
by  the  Court  to  give  it  effect,  a  pe- 
tition in  the  nature  of  exceptions  to 
the  report  cannot  be  heard,  unlesB 
^objections  have  been  taken  before 
the  Master  to  the  draft  of  the  report. 
Ottey  V.  Pensam,  322 

OFFICIAL  ASSIGNEE. 

See  Costs,  6. 

ORDERS. 
See  General  Orders. 

PARTIES. 
See  Bank  of    ENotANo. — Heir    at 
Law.— Insolvent  Debtor. 

1 .  To  a  suit  for  the  execution  of  a  trust, 
created  fur  the  benefit  of  the  Plain- 
tiffs and  other  specified  creditors, 
against  the  trustees,  (the  fund  having 
been  brought  into  Court),  the  person 
who  created  the  trust,  or  his  personal 
representative,  is  a  necessary  party ; 
and  it  is  not  a  case  in  which  the  Court 
will,  under  the  40th  Order  of  Aujrnst 
1841,  make  a  decree  saving  the  rights 
of  such  party  when  absent,  although 
the  Defendants  say  that  the  trust 
fund  is  insufficient  for  the  purposes 
for  which  it  was  created,  and  that 
there  is,  therefore,  no  surplus  to  be 
paid  to  the  absent  party.  Kimber  ▼. 
Ensworth^  S93 

2.  Semble—TYie  40th  Order  of  Angust 
1841,  enabling  the  Court  to  make  a 
decree  saving  the  rights  of  absent 
parties,  does  not  apply  to  cases  where 
the  security  of  an  absent  party  might 
be  prejudiced  by  the  decree,  or  where 
the  effect  of  the  decree  might  be  to 
transfer  the  legal  interest  in  property 
in  which  the  absent  party  is  equiu- 
bly  interested.  Ih, 

3.  In  a  suit  to  administer  an  estate 
where  inquiries  are  necessary  to  as- 
certain a  class  of  persons  benefieially 
interested,  the  regular  course  is,  to 
direct  the  inquiry  as  to  such  persons 
in  the  first  instance,  and  not  (until 
that  inquiry  is  answered)  to  order  the 
Master  to  proceed  to  take  the  ac- 
counts. It  18  only  where  the  circom- 
stances  of  the  case  are  suoh  as  to 
satisfy  the  Court  that  the  persons  in- 
terested are  parties  to  the  suit,  that 
the  Court  wul,  at  t&e  heading,  direct 
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the  Master  to  proceed  to  take  the  ac- 
counts, if  he  should  find  the  persons 
interested  are  parties.  Baker  v.  Har- 
wood  and  Fenwick  v.  Bakery        327 

4.  An  allegation  that  A.,  B.,  and  C, 
were  named  executors,  and  that  A. 
and  B.  proved  the  will,  and  are  the 
personal  representatives  of  the  tes- 
tator, may  he  proved  by  the  produc- 
tion of  the  probate :  and  in  the  ab- 
sence of  any  denial  of  that  fact  by  the 
answers,  or  any  averment  that  G.  also 
proved,  C.  is  not  a  necessary  party 
to    the    suit.      Dyson    v     Morris, 

413 

5.  A  party  named  as  Defendant  to  the 
bill  may,  with  the  consent  of  the 
Plaintiff  only,  appear  at  the  hearing 
of  the  cause,  and  be  bound  by  the  de- 
cree, although  such  party  has  not 
been  served  with  the  subpcena  to  ap- 
pear, or  has  not  appeared  in  the  suit ; 
but  a  person  who  has  not  been  named 
as  a  Defendant  to  the  bill,  cannot  ap- 
pear at  the  hearing  without  the  con- 
sent of  all  parlies  to  the  ciuse.     lb. 

6.,  To  a  suit  in  respect  of  an  unad- 
ministered  part  of  a  testator's  estate, 
which  has  been  remitted  from  India 
and  remains  in  the  hands  of  an  ex- 
ecutor residing  in  England,  but  who 
was  only  constituted  executor  of  the 
testator  in  India, — against  such  ex- 
ecutor, a  personal  representative  con- 
stituted in  England  is  a  necessary 
party.    Bond  v.  Graham,  482 

7.  Two  of  the  Defendants  were  alleg- 
ed, and  in  like  manner  admitted,  to 
be  out  of  the  jurisdiction ;  but  the 
fact  was  not  proved :  liberty  was 
given,  under  the  decree,  to  exhibit  in- 
terrogatories for  that  purpose. 
Hughes  V.  EadeSf        •  486 

6.  Under  the  circumstances,  a  party 
named  as  a  trustee  in  articles  for  a 
settlement,  but  who  had  not  acted  or 
executed  any  deed  of  trust,  was  al- 
lowed to  sustain  a  suit  to  carry  the 
articles  into  effect.     Cook  v.  Fryer, 

498 
9.  The  court  will  neither  decide  a 
question  between  a  class  of  persons  I 
and  a  party  claiming  adversely  to  that 
class,  nor  decree  the  distribution  of  a 
fund  amongst  a  class  of  persons, — 
without  evidence  that  all  the  members 


of  such  class  are  parties  to  the  pro- 
ceeding.     Hawkins    v.     Hawkins, 

543 
10.  Whether,  in  the  case  of  a  claim 
made  adversely  to  a  class  of  persons, 
the  mode  of  proving  that  all  the 
members  of  the  class  are  parties,  is 
necessarily  by  inquiry  before  the  Mas- 
ter— qtuere,  lb, 

PARTNER. 
See  Plea. 

Where  a  surviving  partner  has  carried 
on  the  partnership  business  without 
withdrawing  from  the  concern  the 
capital  or  share  of  a  deceased  partner, 
there  id  no  absolute  rule  that,  in 
taking  the  subsequent  accounts  of  the 
partnership  dealings,  as  between  the 
surviving  and  the  estate  of  the  de- 
ceased partner,  the  division  of  the 
profits  shall  be  determined  by  the 
aliquot  shares  of  the  several  partnera 
in  the  business,  in  their  joint  life- 
time,—or  by  the  amount  of  the  agreed 
capital  which  they  were  respectively 
to  supply, — or  by  the  actual  amount 
of  the  capital  belonging  to  the  sur- 
viving and  the  estate  of  the  deceased 
partner  respectively ;  but  the  principle 
of  division  may  be  affected  by  consi- 
derations of  the  source  of  the  profit, 
the  nature  of  the  business,  and  the 
other  circumstances  of  the  case. 
Wiileii  V.  Blan/ord,  253 

PAYMENT  INTO  COURT. 
See  Statutes  Construction  of,  1. 

Where  the  suit  to  redeem  the  lease  was 
brought  by  the  personal  representa- 
tives of  the  lessee,  evidence  having 
been  given,  tending  to  shew,  that  the 
lessee  in  his  lifetime  was  insolvent, 
and  had  committed  breaches  of  cove- 
nant, and  that  his  estate  was  also  in- 
solvent, the  Court  directed  an  issue 
to  try  whether  other  breaches  of  cove- 
nant had  been  committed  or  waived, 
but  imposed  it  as  a  term  upon  the 
Plaintiff  that  he  should  previously 
pay  into  Court  the  costs  at  law  and 
the  arrears  of  rent  due  at  the  time  the 
lessor  sued  out  bis  writ  of  possession . 
Bowser  y,  Colby,  109 
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PAYMENT  OUT  OF  COURT. 
See  Dismissal,  1. 

Where  the  sum  to  be  paid  out  of  Court 
amounts  to  U/.,  it  will  not  be  order- 
ed to  be  paid  to  the  solicitor.  Haw- 
hns  V.  Dodd,  146 

PERPETUITY. 
See  Devise. 

PETITION. 
See  Objections  to  Report. 

PLAINTIFF. 
See  Parties,  8. 

PLEA. 

1.  To  a  bill  for  an  account  of  the 
dealings  and  transactions  of  a  part- 
nership, by  the  executors  of  a  de- 
ceased partner,  the  Defendant  pleaded 
that,  for  a  certain  consideration,  an 
agreement  (not  in  writing)  was  en- 
tered into  between  the  testator  and 
himself,  that  all  accounts  between 
them  aud  all  claims  of  the  testator  in 
respect  of  the  estate,  monies,  and 
effects  of  the  partnership,  and  the 
debts  due  to  and  from  the  same 
should  be  waived  : — Held,  that  the 
agreement  should  be  construed  to  im- 
port that  the  Defendant  thereby  took 
upon  himself  the  discharge  of  the 
partnership  liabilities,  but  that  the 
plea  was  bad,  inasmuch  as  it  did  not 
aver,  that  no  such  liabilities  still  re- 
mained to  be  discharged.  Sroum  ▼. 
Perkins,  664 

S.  Scmbie,  there  is  no  rule  that  a 
release  or  a  stated  account  are  the 
only  defences  which  can  be  set  up  by 
way  of  plea  to  a  bill  for  an  account. 

lb. 

PLEADING. 
See    Answer. — Bill — Demurreb. — 
Interpleader,  2,  3,  4. — Plea. 

1.  Each  of  two  original  suits  to  recover 
the  same  sum  of  money  became  de- 
fective by  the  insolvency  of  a  party 
who  was  Plaintift*  in  ihe  first  of  the 
causes  and  a  Defendant  in  the  se- 
cond ;  the  Plaintiff  in  the  second  suit 
not  being  a  party  to  the  first  suit : — 


Held,  that  tlie  defect  in  the  first  suit 
was  not  remedied  by  a  supplemental 
bill  in  the  second  suit,  before  a  de- 
cree was  obtained  in  that  suit.  Cat- 
iellv.  Corrali,  216 

2.  The  prayer,  under  the  23rd  Older  of 
August,  1841,  **  that  the  Defendant, 
upon  being  served  with  a  copy  of  the 
bill,  may  be  bound"  &c.,  will  be  re- 
quired to  be  inserted  in  the  prayer  of 
process.     Gibson  v.  Haines,        317 

3.  Observations  on  the  cases  in  which 
Defendants  to  an  original  bill  should 
be  made  Defendants  to  a  supplemen- 
tal bill.    Dyson  v.  Morris,  413 

POLICY  OF  INSURANCE. 
See     Agreement. — Foreclosure,  2. 
— Mortgage,  1. 

PRACTICE. 
See  Abatement.  —  Affidavit. — An- 
swer.-Appearance.  -Attachment. 
Bill. — De  bennb  esse. — Dismissal. 
Distringas. — Evidence,  5,  6. — Ex- 
ceptions. —  Exhibit.  —  General 
Orders. — Injunction,!,  2,3. — Lv- 
terrooatories.  —  Jurisdiction,  3. 
Master* s  Report  — Motion. — Ob- 
jections to  Draft  Report. — Par- 
ties, 3,  5,  6,  9,  10. — Preliminary 
Inquiries.  —  Prisoner. — Pro  con- 
fesso.  —  Replication.  —  Service. 
Sunday.  —  Taking  Pleadings  off 
THE  File.-Traversing  Note. — Un- 
dertaking TO  Speed. 

PRELIMINARY  INQUIRIES. 

1.  The  Plaintiffs,  claiming  to  be  next 
of  kin  of  the  testatrix,  filed  their  bill 
against  the '  executors  in  respect  of 
legacies  which  (lad  failed  :  the  exe- 
cutors answered,  but  did  not  admit 
that  the  Plaintiffs  were  such  next  of 
kin  :  the  Plaintiffs  moved,  under  the 
5th  Order  of  the  9th  of  May,  1839, 
for  a  reference  to  inquire  who  were 
the  next  of  kin  of  the  testatrix  :  mo- 
tion refused.     Tophamw,  lAghtbody^ 

289 

2.  A  preliminary  inquiry  may  be  di- 
rected, under  the  5ih  Order  of  the  9th 
of  May,  1839,  where  the  evidence 
upon  the  answer  is  a  sufficient  foun- 
dation for  the  order,  but  not  where, 
if  the  cause  were  ^heard  upon  that 


INDEX. 


663 


evidence,  the  bill  would  be  dismissed 

lb. 
PRIORITY. 
See  Notice,  1»  4,  5,  6. 

Inquiry  by  a  puisne  incumbrancer  on  an 
equitable  interest  is  immaterial,  where 
none  of  the  trustees  of  the  pioperty, 
at  the  time,  knew  of  the  prior  incum- 
brance, and  where  the  result  of  the 
inquiry  would  not,  therefore,  have 
affected  the  conduct  of  the  puisne 
incumbrancer.    Meux  v.  Bell,        73 

PRISONER. 
See  Statutes,  Construction  of,  2. 

A  prisoner,  who,  having  been  placed 
in  custody  by  a  lawful  attachment, 
has  remained  in  prison  voluntarily 
without  claiming  his  discharge  after 
he  was  entitled  to  be  discharged,  may 
be  regularly  detained  under  another 
attachment  lawfully  issuing  against 
him.     Woodward  v.   Conebecr,    297 

PRO  CONFESSO. 
See  Motion,  2. 

^ODUCTION  OF  DOCUMENTS. 
See  Affidavit,  3,  4. 

1.  An  admission  in  the  answer  to  a  bill 
of  discovery,  that  the  Defendant  pos- 
sessed documents  specified  in  a  sche- 
dule wholly  or  in  part  relating  to  the 
matters  mentioned  in  the  bill,  not 
accompanied  by  a  precise  denial  of  a 
precise  case  which  the  bill  specifically 
charged,  or  by  a  denial  that  the  doc- 
uments related  to  that  case,  held  to 
entitle  the  Plaintiff  to  the  inspection 
of  all  the  documents  in  the  schedule 
which  mi<;ht  be  evidence  on  the  case 
so  specifically  charged,  although  the 
Defendant  said  they  were  the  evi- 
dences of  his  own  title.  Smith  ▼. 
Duke  of  Beaufort,  607 

2.  On  a  motion  for  the  production  of 
documents,  a  survey  or  valuation  of 
the  property  to  which  the  question 
in  the  cause  related,  described  by  the 
Defendant  as  consisting  of  his  evi- 
dence, and  supporting  his  case,  and 
not  that  of  the  Plaintiff,  and  made 
with  a  view  to  the  defence  in  the  suit 
— was  considered  aa  a  minute  fur- 


nished by  a  witness  of  the  evidence 
he  would  give,  and,  as  such,  it  was 
held,  that  the  plaintiff  was  not  enti- 
tled to  the  production  of  it.  Lei- 
wellyn  ▼.  Badeley.  527 

PROFITS. 
See  Partner. — ^Trust,  4. 

PROVISIONAL  ASSIGNEE. 
See  Costs,  5. 

RECEIVER. 

1.  A  moitgagOT  having  only  a  life-in- 
terest in  the  mortgaged  premises, 
and  a  mortgagee  having  a  charge 
both  on  the  life-interest  and  on  the 
interest  in  remainder,  by  a  joint  deed 
appoint  a  receiver,  who  is  directed  to 
pay  certain  debts,  expenses,  and  the 
charge  on  the  life-interest,  and  to 
keep  down  the  interest  on  the  residue. 
The  mortgagee  dies,  and  aAerwards 
the  moitgagor.  The  receiver  con- 
tinues m  receipt  of  the  rents  and  pro- 
fits after  the  death  of  the  mortgagor, 
and  pays  some  part  of  the  rents  to 
the  representatives  of  the  mortgagee : 
^Heldy  that,  upon  the  construction 
of  the  deed,  the  possession  of  the 
receiver  was  not  the  possession  of  the 
mortgagee ;  but  there  was  ground 
for  an  inquiry  whether  the  represen- 
tative of  the  mortgagee  had  by  any 
acts  constituted  the  receiver  her  agent 
exclusively.    Jories  v.  Smith,        43 

2.  Where  probate  or  administration 
has  been  granted  by  the  Ecclesiasti- 
cal Court,  a  receiver  will  not  be  ap- 
pointed pending  litigation  to  recall 
probate  or  grant  of  administration, 
unless  a  special  case  be  made  out  for 
such  appointment.  Rendall  v.  Ren- 
doll,  152 

3.  Where  no  probate  or  administration 
has  been  granted,  it  is  of  course  to 
appoint  a  receiver,  pending  a  bona 
fide  litigation  in  the  Elcclesiastical 
Court,  to  determine  the  right  to  pro- 
bate or  administration,  unless  a  spe- 
cial case  can  be  made  for  refusing 
ench  appointment.  lb, 

4.  The  fact  that  the  litigation  in  the 
Ecclesiastical  Court  is  on  the  ques- 
tion of  which  of  two  alleged  wills 
shall  be  admitted  to   probata,  and 
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that  the  Defeodant  in  the  suit  in 
equity  *i8  named  executor  in  both 
wills,  is  not  a  groand  for  refusing  to 
appoint  a  receiver.  lb, 

6.  The  appointment  of  a  testamentary 
guardian  of  an  infant  by  his  father 
does  not,  under  the  statute  13  Car. 
2,  c.  24,  constitute  any  objection  to 
the  appointment  of  a  receiver  of  the 
estate  of  the  infant.  Gardner  v. 
Blane,  381 

6.  Where  there  are  several  trustees,  the 
disclaimer  of  some  of  them  is  not 
alone  a  sufficient  ground  for  the  ap- 
pointment of  a  receiver,  without 
the  consent  of  those  who  remain. 
BroweU  v.  Reed,  434 

REPUCATION. 

1.  The  application,  under  the  15th  Or- 
der of  1828,  for  leave  to  withdraw 
replication  and  amend  the  bill,  is  not 
sufficiently  supported  by  an  affidavit 
of  the  solicitor  of  the  rlaioiiff,  that 
the  projposed  amendment  is  material. 
Pfulitps  V.  Godmgy  40 

S.  A  Plaintiff,  who  upon  a  motion  to 
dismiss  his  bill  for  want  of  prosecu- 
tion, has  undertaken  to  speed  the 
cause,  according  to  the  terms  of  the 
16th  Order  of  1831,  is  not  bound  to 
file  a  replication  within  three  weeks 
from  the  date  of  his  undertaking,  if 
he  does  not  require  a  commission  to 
examine  witnesses.    Darby  v.  Smafe, 

490 
RETAINER. 

See  Administration. 

SALE. 

See  Charity. — ^Foreclosure,  2,  3. 

A  conveyance  of  an  estate  to  A.,  in 
trust  that  the  same  should  stand 
chargeable  with  a  sum  of  money 
and  interest,  and  subject  thereto  in 
trust  for  B.,  with  a  power  of  sale  by 
A.,  upon  non-payment  after  notice, 
entitles  him  to  the  aid  of  the  Court 
in  effecting  a  sale.  Sampson  t.  Pat- 
iisonf  533 

SERVICE. 
See  Bill.— 'Infant. 


SET-OFF. 

A  trustee  of  real  estate  became  mort- 
gagee of  the  trust  estate,  partly  by 
taking  an  assignment  of  a  prior  mort- 
gage, partly  by  taking  an  assignment 
of  a  moztgage  cresled  by  his  co- 
trustee and  himself  under  their  pow- 
er for  the  puposes  of  the  trust,  and 
partly  for  money  which  he  lent  to 
the  cestui  que  trust  of  the  equity  of 
redemption,  subject  to  charges  creat- 
ed by  the  will.  The  mortgagee  and 
trustee  filed  his  bill  for  foreclosure 
simply.  The  cestui  que  trust  of  the 
equity  of  redemption  filed  his  bill 
for  an  account  of  the  trust  of  the 
mbrtgages,  and  that  the  mortgages 
might  he  ordered  to  stand  as  securi-  , 
ties  only  for  the  balance  due  to  the 
mortgagee  and  trustee  upon  the  mort- 
gage and  trust  accounts : — Held,  that 
the  Court  might  make  one  decree  in 
both  causes,  so  as  to  give  the  mort- 
gagor any  set-off  he  might  be  en- 
titled to,— or  make  a  decree  of  fore- 
closure in  the  former  suit,  and  a  sep- 
arate decree  for  an  account  aeainst 
the  trustee  personally  in  tbe  jatter, 
according  to  the  circnmstances  a^ 
justice  of  the  case.  Dodd  v.  Li^- 
all,  LydaU  v.  Dodd,  333 

SETTLEMENT. 
See  Fraud. — Marital  Right. 

SHIP. 
See  Future  Cargo. 

SOLICITOR. 

See  Costs,  10,  11,12.^ — Payment. 
— or  Money  out  of  Court. — Tax- 
ation. 

1.  A  solicitor,  who  prepared  a  deed  of 
charge  on  behalf  of  the  mortgagor 
and  mortgagee,  held  to  have  notice 
of  that  incumbrance  on  the  occasion 
of  taking  a  subsequent  mortgage  of 
the  same  property  to  himself.  Per' 
kins  V.  Bradley,  S19 

3.  The  fact  that  a  party,— knowing 
that  his  name  has,  without  authority, 
been  introduced  as  Plaintiff  by  the 
solicitor  of  some  of  the  other  Plain- 
ti&  in  a  suit,— does  not ,  take  any 
active  steps  to  have  his  name  ex- 
punged as  Plaintiff  from  the  reooid. 


mDsx. 


ess 


iB  not,  as  betwten  that  party  and  the 
solicitor,  equivalent  to  a  retainer  or  aii 
adoption  of  the  latter  as  his  solicitor. 
Hall  V.  Lmer,  671 

SPECIFIC  PERFORMANCE. 
See  Exceptions,  6. — Mures. 

1.  The  Plaintiff  was  the  lessee  of  a 
house  and  other  premises  for  a  term 
of  thirty-one  years,  at  a  rent  of  60/., 
and  was  under  a  covenant  to  make 
certain  improvements  on  the  property. 
He  was  also  tenant  from  year  to  year 
of  an  adjoining  meadow  belonging 
to  a  different  proprietor,  at  a  rent  of 
9/.  The  lessor  of  the  house  became 
the  purchaser  of  the  meadow,  and 
by  arrangement  between  him  and  the 
Plaintiff,  the  improvements  were  ex- 
tended, and  part  of  the  house  was 
made  to  project  over  the  field,  and 

5 art  of  the  field  was  attached  to  the 
emised  premises,  the  Plaintiff  pay- 
ing about  half  the  expense  of  the 
alterations,  which  far  exceeded  th^ 
sum  he  had  originally  covenanted  to 
lay  out,  and  also  signing  a  memorr 
andum,  which  the  lessor  drew  up, 
whereby  he  agreed  to  pay  an  entire 
rent  of  80/.  a-year  for  the  consolidat- 
ed property  : — Held^  that  the  exten- 
sion of  the  house  into  the  meadow 
by  the  Plaintiff,  with  the  concurrence 

e  of  his  landlord,  was  evidence  of,  and 
was  sufficient  consideration  for,  a 
contract  to  demise  the  meadow. 
Sutherland  v.  Briggs^  26 

8.  That  the  act  of  building  part  of  the 
house  upon  the  meadow,  if  it  was 
evidence  of  any  right,  was  evidence 
of  a  right  which  affected  the  entire 
tenement,  and  that  it  could  not  be 
restricted  so  as  to  affect  only  the  part 
of  the  meadow  actually  built  upon. 

lb. 

3.  That  the  extension  of  the  house, 
part  of  the  demised  premises,  into 
the  meadow,  and  the  increase  and 
consolidation  of  the  rents,  was  evi- 
dence that  the  meadow  was  to  be 
held  for  the  same  term  as  the  demis- 
ed premises.  Ih» 

4.  That  the  doctrine  with  regard  to  the 
mutuality  of  contracts,  had  no  appli- 
cation to  such  a  case.  lb, 

5.  Lands  were  conveyed  to  a  trosteei 


in  trust  to  grant  a  lease  of  the  mines 
under,  the  same  to  certain  persona  for 
forty-two  years,  and  at  the  request 
of  the  lessees,  made  at  any  time 
thereafter,  to  grant  a  further  lease 
of  the  same  mines  for  twenty-one 
years,  to  commence  at  the  expira- 
tion of  the  first  teim  ;  the  first  lease 
to  contain  a  covenant  for  renewal  for 
the  second  term.  The  lease  of  for- 
ty-two years  was  made  accordingly. 
Shortly  before  the  expiration  of  the 
first  tevD,  the  lessees  applied  for  the 
renewal,  which  was  refused.  No 
proceedings  were  taken  to  enforce 
the  performance  of  the  covenant  or 
trust  for  upwards  of  two  years  after 
'the  refusal  : — ^e/<f,that  so  far  as  the 
title  to  renewal  depended  on  the  cov- 
enant, the  delay  oi  acquiescence 
would  be  a  defence  in  equity.  Walk- 
ir  V.  Jeffreys  341 

6.  Semble — ^That  the  lessees  had  an 
equitable  interest  in  the  trust,  which 
would  not  be  divested  by  the  delay 
alone, — but  that  the  lessees,  in  sup- 
port of  their  title  to  a  decree  for 
performance  of  the  trust,  must  shew 
that  they  had,  by  performing  the 
covenants  on  their  part,  paid  the  prioe 
for  which,  on  the  instruments,  the 
lessors  had  stipulated.  Jb, 

7.  The  performance  of  the  covenants 
by  the  lessees  being  doubtful,  and 
the  lessees  declining  to  try  issues  as 
to  that  faet,  the  bill  was  dismissed 
with  costs.  lb, 

STATUTES.  CONSTRUCTION 

OF. 

4.  Creo.  2,  c.  28. 

1.  A  lessee  applying  to  redeem  a  lease, 
which  has  oecome  forfeited  at  law  by 
non-payment  of  rent,  is  not  required 
by  the  sUtute  4  Geo.  2,  c.  28,  s.  3, 
before  the  hearing,  to  pay  into  Court 
the  arrears  of  rent  or  the  costs  at 
law,  if  no  injunction  is  granted  un- 
til the  hearing,  and  the  lessdr  is  in 
possession.    Bowser  v.  Colby      100 

1  Wta,  4,  c.  36,  s.  15,  rule  5. 

9.  The  Stat.  1  Will.  4,  e.  36,  s.  16, 
rale  6,  does  not  make  it  imperative 
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upon  the  Plaintiff  to  bring  a  Defend- 
ant, who  is  in  custody,  up  to  the  bar 
of  the  Court  within  thirty  days,  but 
only  deprives  the  Plaintiff  of  ihe  be- 
nefit of  his  process,  and  entitles  the 
Defendant  to  his  discharge,  if  the 
Plaintiff  does  not  bring  him  up. 
Woodwards  v.  Conebeety  297 

24-3  WiU.  4,  c.  100. 

3.  The  statute  2  &  3  Will  4,  c.  100, 
brings  down  the  perioi  of  legal 
memory  from  the  time  of  1  Ric.  1  to 
the  time  of  the  commencement  of  two 
incumbencies,  (not  being  together  less 
th»n  sixty  years),  and  three  years  of 
a  third  incumbency  ;  but  does  not 
create  a  new  gtound  of  exemption, 
or  destroy  the  right  to  tithes  upon 
mere  proof  of  non-payment  or  non- 
render  during  two  such  incumbencies, 
and  three  years  of  a  third,  in  cases 
where  proof  of  non-payment  or  non- 
render  from  the  time  of  1  Ric.  1 
would,  before  the  statute  2  &  3  Will. 

4,  c.  100,  have  established  no  exemp- 
tion.    Salkeld  v.  Johnson^  196 

5.  Vict,  c.  5,  5.  4. 

4.  The  Older, — which  under  the  act 
5  Vict.  c.  5,  s.  4,  may  be  issued  upon 
motion  or  petition  without  bill  filed, 
to  restrain  the  Bank  or  any  public 
company  from  permitting  the  transfer 
of  stock  or  shares,  or  the  payment  of 
dividends, — cannot  be  continued  after 
time  has  been  afforded  for  filing  a 
bill,  and  no  bill  has  been  filed.  In 
the  matter  of  the  Marquis  of  Hert- 
ford, 684 

5.  Vict»  c.  5,  5.  5. 

5.  A  party  who  has  obtained  a  distrin- 
gas, under  s.  5  of  the  act  5  Vict.  c. 

5,  may  notwithstanding,  in  a  proper 
case  of  merits  and  urgency,  obtain  a 
restraining  order  under  s.  4.  i6. 

STOCK. 
See  Bank  of  England. 

SUBPCENA. 
See  Appearanci. 


SUNDAY. 

In  the  number  of  days  for  notice  of  the 
time  and  place  of  examining  a  wit- 
ness, an  intermediate  Sunday  is  lobe 
reckoned.  Mcintosh  v.  Great  Wes- 
tirn  Railway  Company^  328 

TAKING  PLEADINGS  OFF  FILE. 

The  answer  of  a  Defendent  not  answer- 
ing any  interrogatories  of  the  bill, 
and  which  was  pot  in  after  the  time 
for  answering  had  expired  and  an  or- 
der for  further  time  had  been  obtain- 
ed, ordered  to  be  taken  off  the  file. 
Lynch  V.  Lecesne,  626 

TAXATION. 

In  a  suit  against  a  solicitor  for  an  ac- 
count, in  taking  of  which  the  bills  of 
costs  are  taxed,  and  reduced  more 
than  one-sixth  in  amount,  the  Court 
has  jurisdiction  to  give  or  withhold 
the  costs  of  taxation ,  according  to  the 
circumstances  and  jostice  of  the  case. 
Barton  v.  Pyne,  493 

TENANT  FOR  LIFE. 

1.  The  testator  directed  his  real  and 
personal  estate  to  be  converted,  got 
in,  and  invested  in  government  or 
real  securities,  and  the  interest,  dif^- 
dends,  and  annual  produce  to  be  paid, 
to  his  wife  for  her  life.  The  greater 
part  of  the  testator's  property  at  his 
death  consisted  of  capital  in  a  partp 
nership  business  abroad,  to  be  with- 
drawn, by  instalments,  in  the  course 
of  three  or  five  years,  at  the  discretion 
of  his  executors,  and  bearing  interest 
at  ^^e  per  cent,  in  the  meantime. 

Heidj  that  the  tenant  for  life  would  be 
entitled  to  the  income  actually  pro- 
duced by  such  of  the  property  of  the 
testator  as  was  invested  according  to 
his  will,  from  the  time  of  such  in- 
vestment ;  but  that  she  was  not  en- 
titled during  the  first  year  after  the 
testator's  death  to  a  larger  income,  in 
respect  of  such  part  of  the  testator's 
property  as  was  not  so  invested,  than 
the  property  would  have  product,  if 
invested  according  to  the  will.  Tay- 
lor V.  aark,  161 
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f .  Foim  of  te  lefcwiies  to  inquire 
wtwtber  it  is  proper  to  out  timber, 
during  the  eontinnaaee  of  tlie  eetate 
of  a  tentnt  for  life  of  the  lands,  im- 
peaohdlile  of  waste.  ToUemaehe  ▼. 
TbUemaehe,  466 

TITHES. 

See  DnoLAOOR.—- Statutes,  Con- 
struction or,  3. 

The  proof  of  the  title  of  the  Tiear  to 
aome  small  tithes,  and  that  &e  other 
mall  tithes  had  never  been  paid  to 
the  reetor.  Is  not  neoesBarily  suffi- 
cient to  establish  the  right  of  the 
▼iour  to  sndi  other  smaU  tithes,  es- 
pecially iHiere  some  of  the  evidence 
is  opposed  to  the  Ticar's  claim.  Sal- 
hmy.  Johnston^  196 

TITLE. 
See  £xo»tions,  6. 

TIMBER, 
te  Tenant  for  Life,  9. 

TRAVERSING  NOTTE. 

Leave  to  file  a  note  nnder  the  21st 
Order  of  August,  1841,  vrill  not  be 
given  where  the  subpcena  to  appear 
nod  answer  was  not  served  under  the 
14th  Order.    SneU  v.  Croektr^    108 

TRUST. 

iSss  FoanoLOSURE,  9,  3.  —  Partner. 
— ^Yoluntart  Assignment. — ^Will, 

S. 

1.  Injunction  granted  upon  motion  to 
restiain,  until  the  hearing  of  the 
cause,  an  action  by  an  administrator 
to  recover  a  debt  which  was  former- 
ly due  to  his  intestate, — upon  affida- 
vit that  the  intestate  had  reqaested 
the  debtor  to  hold  the  sum  due  in 
trust  for  the  Plaintiff,  and  that  the 
debtor  had  accepted  the  trust,  and 
paid  over  a  part  of  the  fund  to  the 
Plaintiff.    Af*  Fadden  v.  Jenkine,  458 

2.  Whether  the   facto  stated  by  the 
affidavit  (plea  1  ),  if  proved,  would 


be  sufficient  to  create  a  truat  in  fiai- 
vour  of  the  Plaintiff— ^««re.  lb, 
3.  The  testatrix  drew  a  cheque  on 
her  bankers  for  160/.  in  favour  of  A., 
and  ahe  verbally  directed  A.  to  ap- 
pl^  that  sum,  or  so  much  of  it  as 
might  be  necessary  to  make  op  to  a 
legatee  the  diffBrenoe  in  value  be- 
tween a  legacy  of  100/.,  which  the 
testatrix,  t^  her  will,  had  given  to 
the  legatee,  and  the  price  of  a  1007. 
share  m  a  certain  railway  ;  the  tes- 
tatrix informing  A.  that  she  intended 
to  give  the  ahare  instead  of  the  leg. 
acy,  but  sbe  did  not  think  it  necessa- 
ry to  alter  her  will.  The  bankers 
gave  credit  to  A.  for  the  150/.  The 
testatrix  afterwards  died.  In  a  suit 
for  the  administration  of  her  estate : 
Heldf  that  no  trust,  in  respect  of  the 
50/.,  was  created  for  the  benefit  of 
the  legatee.  Hughes  v.  StMs,  470 
The  transfer  by  an  executor  of  the 
trade  of  his  testator,  and  of  ,  the  pre- 
mises in  which  it  was  carried  on, 
which  were  of  small  value  to  a  third 
party,  who  afterwards  continued  the 
trade  for  his  own  benefit :  — Held, 
under  the  circumstances,  not  to  be 
necessarily  a  breach  of  trust.  Port- 
lock  V.  Gardner,  594 

5.  Where  upwards  of  twenty  years  had 
elapsed  after  an  executor  had  settled 
the  accounto  of  his  testator's  estate 
with  the  residuary  legatee,  and  had 
^ven  up  all  interference  in  the  trust. 
It  was  held,  that  the  onus  was  on  the 
residuary  legatee  to  prove  that  the 
conduct  of  the  executor,  which  might 
have  been  a  breach  of  trust,  was  so 
in  fact ;  and  that  the  onus  was  not 
shifted  by  an  admission  that  the  ac- 
count was  settled  on  a  misunderstand- 
ing of  the  righto  of  the  parties,  by 
which  the  residuary  legatee  was  pre- 
judiced, lb. 

6.  A  court  of  equity  will  not  after  a 
great  lapse  of  time  (as  of  more  than 
twenty  years),  and  where  no  actual 
fraud  is  proved,  en  tor  into  inquiries 
for  the  purpose  of  raising  an  implied 
trust  against  the  Defendant,  although 
the  same  lapse  of  time  would  be  no 
bar  to  a  claim  founded  upon  sn  ex- 
press trust.  lb. 
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TRUSTER    AND    CESTUI    QUE 

TRUST. 

See  Costs,  11. 

Dkmvsrik. — NoTiCB,  4,    6,  6.-— 
Partics,  1, 8. — Receiver,  6. 

UNCERTAINTY. 
See  Devise. 

UNDERTAKING  TO  SPEED. 
See  Replication,  9. 

VENDOR  AND  PURCHASER. 
See  Specific  Pervoemancb. 

VESTED  LEGACY. 
See  Lboacy. 

VICE-CHANCELLOR 

See  Jurisdiction,  3. 

WILL. 

VOLUNTARY  ASSIGNMENT. 
&e  Trust,  I,  d,  3. 

Af.,  who  in  the  eveat  of  surviving  her 
daughter,  and  of  the  death  of  her 
daughter  without  issue,  would,  as 
next  of  kin,  be  entitled  to  a  fund, 
which  was  vested  in  trustees,  execu- 
ted a  voluntary  assignment  of  her  in- 
terest in  the  fund  to  the  husband  of 
the  daughter,  and  declared  the  trusts 
of  the  assignment,  as  to  part  for  the 
beaefit  of  Jv.  herself,  and  as  to  anoth- 
er part  for  the  daughter's  husband  ab- 
solutely. No  notice  of  the  assign- 
ment was  given  to  the  trustees. 
The  daughter  afterwards  died  with- 
out issue  ;  and  tbe  husband  filed  his 
bill  against  the  trustees  tnd  M,  to 


compel  the  peiformaoce  of  the  trust : 
Hddf  that  the  voluntary  assignment 
did  not  create  a  trust  which  a  court 
of  equity  would  enforce  ;  and  the 
bill  was  dismissed.  Medt  v.  Kettle- 
weU,  467 

WILL. 

See  Devise. — Evidence,  5. — IjEGact. 

Maintenance. 

1.  The  testator  bequetthed  a  leasehold 
house  and  premises,  with  the  furni- 
ture and  plate,  to  his  son,  and  added, 
'*  and  should  he  die  without  heir  or 
will,  the  profits  of  the  said  house  to 
be  equally  divided  between  all  my 
grand-children,  bv  the  consent  of  his 
mother ;"  held  that  the  son  took  an 
absolute  interest  in  the  house.  Green 
V.  Harvey^  498 

9.  Under  a  gift  by  a  testator  to  his  wife 
of  his  residuary  personal  estate,  to 
the  intent  that  she  might  dispose  of 
the  same  for  the  benefit  of  henelf  and 
their  children  in  such  manner  as  she 
might  deem  most  advantaeeoos,  the 
wire  does  not  take  an  absolute  inter- 
est.   Radkes  ▼.  Wordy  445 

3.  A  devise  and  bequest  of  real  and 
personal  estate  upon  trust  for  the 
children  of  the  testator,  subject  to  the 
dower  and  thirds  at  common  Uw  of 
his  wife,  followed  by  a  direction  to 
apply  the  rents,  issues,  and  profits, 
after  deducting  the  dower  and  thirds 
of  his  wife,  to  the  maintenance  of 
the  children,  is  not,  by  implloationy 
a  gift  of  any  interest  in  the  estate  to 
the  wife.    Adame  v.  Adams,       537 

WITNESS. 

See  De  bene  £Use. 
Voluntary  Assignment. 
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